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CASES 

ARGUED  AND  DETERMINED  1899. 

IK  THI 

Court  of  KING'S  BENCH, 

IN 

Michaelmas  Term, 

In  the  Third  Year  of  the  Reign  of  George  IV. 


Louymer against  Smith.  Friday* 

^  November  8th. 

A  SSUMPSIT  for  not  accepting  two  parcels  of  wheat,  The  buyer  of* 

one  containing  700,  the  other  1400  bushels.     Flea,  by  sample,  hat' 

general  issue.     At  the  trial  before  Bayley  J.  at  the  last  *p2t  ^whofc 

Summer  assizes  for  Gloucester,  it  was  proved  that  on  ^^JJ^JJj  JJJJ. 

the  r  lth  of  September,  1821,  a  contract  for  the  wheat  was  Te^j? 

made  between  the  parties  at  Bristol,  and  bought  and  sold  f*"\to  A 
r  ,       B  it,  the  buyer 

notes  were  exchanged.  They  were  in  the  following  terms,  may 
"  Bought  of  James  Lotymer,  700  bushels  of  wheat,  1400 
ditto,  ditto,  at  95.  6d.  per  bushel,  according  to  samples, 
banker's  bill  if  required."  By  the  usage  of  the  place 
the  buyer  had  a  right  to  inspect  the  wheat  in  bulk.  On 
the  19th  of  September  the  defendant  went  to  the  plain- 
tiff's warehouse  and  desired  to  see  the  wheat ;  the  parcel 

B  contain- 
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1822*.       containing  700  bushels  was  shewn  to  "him,  but  the  re- 
-  maining  14?00  bushels  were  not  in  the  plaintiff's  ware- 

agahut  house,  plaintiff  offered  to  *end  a  Joad  to  the  defendant 
for  his  inspection,  or  to  send  for  a  bushel  at  that  time, ' 
but  declined  shewing  the  whole,  saying  that  he  did  not 
choose  to  let  defendant  into  his  connexions.  The  latter 
replied,  that  under  those  circumstances  he  would  not 
have  the  wheat ;  a  banker's  bill  was  not  at  that  time 
tendered  or  demanded,  A  few  dqys  tfterwarfl*  defend- 
N  ant  having  sent  to  the  plaintiff  respecting  some  oats,*  the 

latter  informed  the  messenger  that  the  1400  bushels  of 
wheat  were  then  in  his  lofts,  and  might  be  inspected ; 
and  that  the  whole  was  ready,  and  would  be  delivered 
upon  banker's  hills  being  given  for  the  price.  The  learned 
Judge  thought  that  the  plaintiff  had  put  an  end  to  the  con- 
tract, by  refusing  to  shew  the  wheat  in  bulk  when  request- 
ed to  do  so  on  the  1 9th  of  September,  and  by  his  direction 
a  verdict  was  found  for  the  defendant.     And  now, 

W.  E.  Taunton  moved  for  a  new  trial,  and  contended, 
that  the  plaintiff  did  not  put  an  end  to  the  Contract  by 
refusing  to  shew  the  wheat  in  bulk  on  the  19th  of 
September,  for  the  defendant  did  not  at  that  time  tender 
a  banker's  bill  for  the  price,  nor  demand  to  have  the 
wheat  delivered;  and  before  he  had  done  either  of  those 
things,  the  plaintiff  offered  to  shew  the  wheat  to  the  de- 
fendant's agent,  when  he  called  respecting  the  oats. 

Abbott  C.  J.  It  appears  that,  by  the  usage  of  the 
place,  the  buyer  had  a  -  right  to  inspect  the  wheat  in 
bulk;  which  is  so  reasonable,  that,  without  any  such 
usage,  the  law  would  give  him  that  right  Here,  on  the 
19th  of  September,  the  buyer  desired  to  see  the  rthole  of 
die  wheat  in  bulk,  but  the  seller  refused  to  shew  it ;  upon 

that 


in  tiw  Thw  y^  a*  georqe  JV-  * 

that  refusal,  the  request  having  been  made  at  a  proper  and  1 822* 
convenient  time,  the  buyer  was  entitled  to  rescind  the  j^^ 
contract.  If  this  were  not  so,  a  man  might  bargain  to 
deliver  corn  not  then  in  his  possession,  and  rely  upon 
making  a  future  purchase  in  time  to  fulfil  his  undertak- 
ing ;  but  that  is  a  mode  of  dealing  not  to  be  encouraged. 

Bayley  J.     I  am  of  the  same  opinion. 

Holroyd  J.  Tbe  buyer  had  a  right  to  inspect  the 
wheat  in  bulk,  in  order  to  ascertain  whether  it  corre- 
sponded with  the  sample,  and  might  have  insisted  upoq 
having  it  delivered  immediately  upon  tendering  a  bank- 
er's bill  for  the  price.  The  seller  not  being  ready  to 
complete  his  part  of  the  contract  on  the  19th  of  Sep- 
tember, when  he  was  requeste4  to  shew  the  wheat,  can- 
not afterwards  insist  upon  performance  by  the  buyer. 

Best  J.  concurred. 

Rule  refused. 


Dyer  against  Ashton.  -S**9^  «  u 

T'HE  second  count  of  the  declaration  stated,  that  In  When  two 

consideration  that  the  defendant  at  his  special  in-  awgned  in  one 
stance  and  request,  had  become  tenant  of  certain  pre-  ri^'upona 
mises,  as  tenant  from  year  to  year,  to  the  plaintiff,  at  a  fa  defend 
certain  rent  payable  at  the  times   therein  mentioned  {nt?c©in?upoii 
the  defendant  undertook,  &c  to  keep  the  premises  in  S15f 5SkL 
repair  during  the  tenancy,  and  pay  the  rent  on  the  days  ti*«*7  •dadt- 
specified  in  that  behalf;  breach — first,  that  the  defendant  contract  as  iet 

■  out  in  that 

did  not  keep  the  premises  in  repair,  and  2ndly,  that  he 

**  did 
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1 822.  did  not  pay  the  rent.  Defendant  pleaded  the  general  issue, 
and  pud  money  into  court  on  the  second  breach,  for 
non-payment  of  rent.  At  the  trial  before  Richards  C.  B. ' 
at  the  last  Summer  assizes  at  Guildford,  the  plaintiff 
proved  the  payment  of  money  into  court,  and  that  the 
premises  were  out  of  repair ;  -  but  did  not  prove  that  any 
contract  had  been  made  between  himself  and  the  de- 
fendant The  Lord  Chief  Baron  thought  that  the  pay- 
ment of  money  into  court  upon  the  second  count,  ad- 
mitted the  contract  as  there  stated,  and  the  plaintiff 
accordingly  had  a  verdict  for  88/.  on  the  first  breach. 
And  now, 

Taddyy  Serjt  moved  for  a  new  trial.  It  must  be 
conceded,  that  where  money  is  paid  into  court  generally 
upon  any  count  of  a  declaration,  the  contract  stated  in 
that  count  is  thereby  admitted,  Cox  v.  Brain  {a\  Mel- 
lish  v.  Allnutt  (6),  Stoveld  v.  Bremin  (c).  But  this  case 
is  very  distinguishable  from  those,  for  here  the  payment 
is,  by  the  rule  of  court,  limited  to  the  second  breach 
in  the  second  count ;  the  admission,  therefore,  does  not 
extend  beyond  that  breach. 

Per  Curiam.  The  effect  of  all  the  cases  upon  this 
subject  is,,  that  payment  of  money  into  court  admits 
every  thing  which  the  plaintiff  would  be  obliged  to  prove, 
in  order  to  recover  that  money.  Now  in  the  present 
case,  the  plaintiff  could  not  upon  the  second  count  of 
his  declaration,  have  recovered  the  money  paid  in,  with- 
out proving  the  contract  as  there  stated ;  that  contract 
was  therefore  admitted,  and  the  plaintiff  was  entitled  to 
a  verdict  for  the  amount  which  he  proved. 

Rule  refused. 

(a)  ZTa*iiM.       (6)  8  M-  *  &  KM.       (t)  S  A  *  JL 110. 


in  the  Third  Year  op  GEORGE  IV, 

1828. 


Moore,  Assignee  of  W.  Barthrop  the  elder  jw*y> 
and  W.  Barthrop  the  younger,  Bankrupts, 
against  J.  Barthrop. 

TROVER  for  goods,  bills  of  exchange,  &c.    Plea,  Wb«e  the  de- 
general  issue.    At  the  trial  before  HolroydJ.  at  the  .greed  to  lead 
last  Summer  assizes  for  Lincoln,  these  facts  were  proved.  t^irfCwank 


The  bankrupts  carried  on  the  business  of  wool-mer-    „.   900L 
chants  in  partnership,  W.  Barthrop  the  elder  residing  at    *  *•  *pp^ 


Lincoln,  and  W.  Barthrop  the  younger  at  Bradford  in  F^P0"6*  **w 

a  cheque  on  bis 

Yorkshire.  On  the  15th  of  June,  1821,  the  bankrupts  were  banker  for  that 

*       nun*  and  deli* 
indebted  to  Ellison,  Moore,  and  Co.,  bankers  at  Lincoln,  wed  it  to 


in  the  sum  of  1300/.  who  refused  to  give  them  any  fur-  their  bankrupt- 
ther  credit  until  that  balance  was  liquidated.  In  order  Sthavingwed 
to  effect  this,  application  was  made  to  the  defendant,  JJjJ^Jj^to  the 
who  agreed  to  advance  200t  for  that  purpose,  and  ac-  J*"***  .*fter_ 


cordingly  drew  a  cheque  on  his  banker  for  that  sum,  mitt*!  an  act  of 

bankruptcy  i 

and  delivered  it  to  W.  Barthrop  the  son,  on  the  18th  Held,  that  their 

aeugnee  could 

of  June.  On  the  20th  of  June,  W.  Barthrop  the  father  not  maintain 
committed  an  act  of  bankruptcy,  and  on  the  evening  of  cheque, 
the  same  day  received  a  letter  from  his  son,  containing 
the  cheque  in  question,  together  with  several  bills  of 
exchange,  which  the  son  had  collected  in  payment  of 
outstanding  debts.  W.  Barthrop  the  father  did  not 
open  this  letter,  but  carried  it  back  the  same  night  to 
his  son's  house  at  Bradford?  and  on  the  following 
day.  the  cheque,  all  the  bills,  and  goods  to  a  con- 
siderable amount,  were  delivered  over  to  the  defendant, 
in  payment  of  a  debt  due  to  him.  A  short  time  after* 
B  3  wards. 
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.1$Z&«        wards,  W.  Barihrop  the  younger  commuted  an   act  of 

bankruptcy,  and  a  joint  commission  was  issued  against 

again*        him  and  his  father,  under  which  the  plaintiff  was  chosen 
BAftXHftor. 

sole  assignee.      Under  these  circumstances  the  learned 

Judge  thought  that  the  plaintiff  was  not  entitled  to  re- 
cover the  amount  of  the  cheque,  and  the  jury  accord- 
ingly found  a  verdict  for  the  plaintiff  for  1016/.,  being 
the  value  of  the  remainder  of  the  property  delivered 
oyer  to  the  defendant.    And  now, 

Vaughan  Serjt.  moved  to  add  200/.  to  the  damages 
found)  and  contended*  that  the  defendant  intended  to 
give  the  bankrupts  a  general  control  over  the  cheque ; 
the  restoration  of  it  to  the  drawer  was  therefore  a  fraudu- 
lent preference!  and  entitled  the  plaintiff  to  recover  the 
amount  in  this  action.    But, 

Per  Curiam.  This  was  a  draft  upon  the  defendant's 
banker,  and  not  money,  and  the  evidence  shews  that  it 
was  given  for  the  specific  purpose  of  being  paid  into  the 
bank  of  Ellison,  Moore,  and  Co.  in  reduction  of  the 
balance  due  to  them  from  the  bankrupts*  Now  if  a 
cheque  be  placed,  for  a  specific  purpose,  in  the  hands  of 
a  person  who  gives  no  value  for  it,  and  that  person  be- 
comes bankrupt  before  he  has  used  the  cheque;  if  the 
drawer  gives  his  banker  orders  not  to  pay  the  meney, 
the  assignees  of  the  bankrupt  cannot  maintain  an  action 
to  recover  it.  The  bankrupt  certainly  could  not,  do  so, 
and  his  assignees  must,  in  this  respect,  stand  in  the  same 
situation;  the  direction  of  the  learned  Judge  was  there- 
fore right,  and  the  damages  ought  not  to  be  increased. 

Rule  refused. 


IK  Tit*  ThMD  YEAtt  OF  GEORGE  IV. 

1822. 


Hoffman  and  Another  against  Hitman.       Friday, 

November  8lh. 

ASSUMPSIT  by   render    against  vendee   upon  a  Where  the  dc- 

■**•  fendant  bought 

special  contract  for  the  sale  of  tobacco.     Plea*  of  the  plaintiffs 
general  issue.     At  the  trial  before  Abbott  C.  J.  at  the  tobacco,  upon 
London  sittings,  after  last   Trinity  term,   it  appeared  ^Sfi  of 
that  the  plaintiffs,   in  the  month  of  July,   1880,  "H^SSK 
to  the  defendant  a    quantity  of   tobacco  under   the  ■«{  *****  *• 

1  *  seller  thould 

foilowinir  contract :    "  Bought  of  Messrs.  W.  and  Ji  look  to  bis 

agent  abroad, 

Huffman)  for  account  of  Messrs.  Heyman,  JVeik,  and  Co.*  to  whom  the 
about  641    hhds.  of  tobacco,  being  the  cargo  of  the  consigned,  for 
Ulysses,  from  George  Town,  America,  and  now  on  her  the*  tobacco CT; 
voyage  to  Bremen,  at  585.  6d.  per  cwt.  manifest  weight*  Jjjjjg  *£? 
payable  one-fifth  in  monty  on  dr  before  Sunday,  6th  of  conjJSJ3lJJ* 
Ammts  and  for  the  other  four-fifths  the  sellers  are  to  bat,  the buyer 

^^  was  held  liable 

look  to  tbeSr  correspondents,  Messrs.  Delim  of  Bremen^  for  the  differ- 

„  ,  ,        -     .  eoce  between 

to  whom  the  property  goes  consigned.     It  is  never-  theproceedsand 
theless  understood  between  the   parties,   that  interest  o/the  price 
is  to  be  calculated  as  if  the  sale  was  made  at  two  ^£j£  which 
months  from  final  delivery.     The  buyers  to  have  the  J**]?111*1  Un" 
benefit    of    the  sellers'  policy  in  case    of  average." 
The    defendant    paid  one-fifth    of  }he   price  at  the 
time  specified;  and  the  consignees  duly  accounted  to 
the  plaintiffs  for    the  whole  of  the  proceeds  of  the 
cargo   when   sold    at    Bremen;    but    those  proceeds 
fell    considerably    short  of   the  remaining  four- fifths 
of  the  price  at  which  the  tobacco  was  sold  to  the  de- 
fendant.    Under  these  circumstances,  the  jury,  by  the 
direction  of  the  Lord  Chief  Justice,  found  a  verdict  for 
the  Plaintiffs  for  3000/.,  the  amount  of  the  deficiency* 
And  now, 

B  4  Marry  at 
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1822. 

HorntAX 

against 
Hznux; 


Marryat  moved  for  a  new  trial,  and  contended  that, 
by  the  terms  of  the  contract,  the  defendant,  who  had 
paid  one-fifth  of  the  price,  was  not  to  be  further  re- 
sponsible. Here  the  plaintiffs  were  to  look  to  their 
consignees  for  the  remaining  four-fifths,  and  if  a  loss 
was  incurred  on  the  sale  at  Bremen,  it  must  fall  upon  the 
vendors,  and  not  on  the  defendant. 


Per  Curiam.  By  the  language  used  in  the  first  part 
of  the  contract,  this  appears  to  be  a  common  sale 
of  a  quantity  of  tobacco,  at  a  price  specified.  The  sub- 
sequent part  of  it  rtltgHt,  perhaps,  have  made  the 
sellers  responsible,  in  case  of  the  failure  of  their  con- 
signees at  Bremen,  for  all  the  proceeds  which  came  to 
the  hands  of  the  latter ;  but,  at  all  events,  the  defend- 
ant must  be  liable  for  the  excess  of  the  price  stated  in 
the  contract,  beyond  the  fifth,  which  he  has  already 
paid,  and  the  amount  of  the  proceeds  of  the  goods  when 
sold  at  Bremen.    The  verdict  is  therefore  right 

Rule  refused. 


Saturday, 
Xotxmber  9th. 


Proud  against  Hollis. 


*^**£Sl  TRESPASS  for  breaking  and  entering  plaintiff's 
•anreode.  lode-        dose  on  different  days  and  times.      Plea,  that  on 

fendantofa 

copyhold  with  the  2 1st  September,  1 808,  a  copyhold  tenement  was  sur- 
uaedby  thete-  rendered  to  defendant,  with  all  ways  then  used  by  the 
jriers  thereof;     tenants  and  occupiers  of  the  said  tenement;  that  the  sur- 

that  defendant 

was  admitted  and  continued  seised,  and  being  *•  seised,  and  having  occasion  to  use  the  way, 
committed  the  trespass.  New  assignment  that  defendant  used  the  way  for  other  purposes, 
&c.  Held,  that  the  defendant,  being  landlord,  had  a  right,  while  the  copyhold  was  in  the 
occupation  of  the  tenant,  to  use  the  way  to  remove  an  obstruction ;  and  that  the  words 
of  the  plea  were  sufficiently  large  to  comprehend  all  the  purposes  for  which  a  person  seised 


might  lawfully  use  the  way. 


renderqr 


in  the  Third  Year  of  GEORGE  IV. 

renderor  was  then  seised  in  fee,  of  the  locus  in  quo,  ac-       1828. 
cording  to  the  custom  of  the  manor,  and  that  a  way  was        " 
then  used  by  the  tenants  and  occupiers  of  the  surren-       hp»* 

HoLLU. 

dered  tenement,  from  thence  over  the  locus  in  quo  to  a 
public  street;  that  the  defendant  was  admitted,  and 
continued  seised,  and  being  so  stised,  and  having  occa- 
sion to  use  the  way,  he  committed  the  supposed  trespasses. 
Replication  traversed  the  way  being  used  at  the  time 
of  the  surrender ;  and  there  was  a  new  assignment  that 
defendant  at  other  times,  and  on  other  occasions,  and 
for  other  purposes  than  those  mentioned  in  the  plea, 
trespassed  on  the  close.  Plea  to  new  assignment,  not 
guilty.  At  the  trial,  the  right  of  way  was  established, 
but  it  appeared  that  when  the  trespass  was  committed, 
the  tenement  in  respect  of  which  the  way  was  claimed, 
was  in  possession  of  a  tenant,  and  that  the  defendant,  as 
landlord,  went  over  the  locus  in  quo  to  assert  a  right  to 
the  way,  which  had  been  obstructed.  There  was  a 
verdict  for  the  defendant' generally,  with  leave  to  move 
to  enter  a  verdict  on  the  new  assignment  for  the  plain* 
tif£  with  Is.  damages. 

Campbell  now  moved  accordingly.  There  is  no  au- 
thority to  shew  that  the  landlord  of  a  tenement,  to  which 
a  right  of  way  is  appurtenant,  may,  while  it  is  in  the 
occupation  of  a  tenant,  lawfully  use  the  way  to  remove 
an  obstruction,  and  to  assert  the  right  of  way,  or  for 
any  other  purpose.  Therefore,  non-user  of  the  way 
during  the  lease  would  be  no  bar  to  the  landlord's  right 
to  the  way  when  the  lease  expires.  But  supposing  that 
a  landlord  has  the  right  contended  for,  this  is  not  the 
right  which  he  alleges  that  he  exercised  in  his  plea.  The 
words  "  being  so  seised,  and  having  occasion  to  use  the 
sfiid  way,"  must  mem  th*t  he  w?s  thep  possessed  of  the 

tenement, 


to  Cases  iN  Michaelmas  raftM 

ifefi*.  tenement,  &ntt  that  he  used  the  Way  for  the  otilittftty 
^~"rt  purposes  of  fttl  occupied  ih  passing  ore*  the  locus  in 
$£**  qtfo  in  goibg  td  and  from  the  tenenieht.  But,  ih  ficti 
he  tia*  toot  the  bccttpier,  but  tendldl'd,  at  the  time  he 
rfeed  ttfc  WAy,  aild  he  ust<d  it  !br  the  pM-pose  of  asserting 
fife  Hght  irt  that  character.  The  bccasfon  bh  whteh  hfe 
used  it  therefore  Ifc  dtfF^heht  frorri  tbat  Allied  ih  the 
[flW;  dhd  the  hcti  assignment  is  sfoppbrted.    But, 

Per  VttritM.  While  the  tenement  is  bccbpied  by  h 
tenaAti  the  latrdlbft!  hiay  Use  the  Ntay  to  tlew  waste,  b* 
dethattd  teht^  bt  to  remdve  ah  obstruction ;  the*  lingudgb 
of  the  plea  cdiilpireherids  all  the  purposes  toi*  whitJi  4 
peWon  Seised  tif  the  tehfemeht  may  lawfully  use  thewdyj 
the  new  a&ignrieht  medht  that  the  deferidaftt  had  trifc- 
pftssed  bh  thb  clbse  for  some  purpose  dttttthttectted  with 
the  h#e  Of  the  way  fclaitiied'  in  the  pica,  arid  the  de- 
fendant is  therefor  entitled  to  fe  geheral  verdict  Oh  the 
whale  record. 

Rule  frefhsed. 


Satutdttyt 

Abtpem*er9Uu  Hot  brow  ahd  Another  against  Wilkins. 

ISdmSX  ASSUMPSIT  on  *  a™1*1^-  p,e*  general  issue* 
a  and  p.,  and  At  the  trial  before  Abbott  C.J.  nt  the  London 

took  their  ac- 
ceptance for       sittings  after  last  Trinity  term,  the  fallowing  facts  ap» 

half  of  which     peared.      The  plaintiffs  were    merchants  residing  at 

byAe^defend-    Stroud  in  Gloucestershire*     The  defendant  was  a  com* 

the  biin!£ame  mifis«>n-broker  in  the  city  of  London.     In  the  mbnth  of 

due,  C.  and   P. 

became  insolvent,  of  which  the  defendant  was  then  informed,  and  also  that  the  plaintiffs 
looked  to  him  for  the  turn  which  he  had  guaranteed :  Heidi  that,  under  these  circum- 
stances, it  was  unnecessary  for  the  plaintiffs  to  present  the  biU  when  due,  or  give  the  de- 
fendant notice  of  tto  *m*p«7flMat  of  id 

February, 


in  the  Third  Year  of  'OfibftGE  IV.  ll 

February,  1818,  the  latter  sold  wools  for  the  plaintiffs  1&J2. 
to  Messrs.  Carver  and  Peat,  ib  the  value  of  1 122/.  \2s. 
tor  which  tliey  accepted  a  till  payable  at  eight  months, 
and  the  defendant  agreed  to  guarantee  half  trie  amount 
for  an  allowance  of  1/.  percent.  The  bill  became  due 
on  the  ^9th  ofr  October,  \  8 1 8.  About  the  4th  oT Septem- 
ber in  the  same  year,  Carver  and  Peat  became  insolvent, 
and  on  the  22d  of  that  month  tnte  plaintiffs  wrote  tb 
the  defendant  requesting  him  to  accept  a  bill  at  one 
month  for  the  sum  jguarariteed  by  him,  which  lie  re- 
fSSm  to  tt6.  The  bill  accepted  by  Carver  and  Peat 
was  not  presented  when  due,  nor  was  any  notice  of  the 
non-payment  given  to  the  defendant.  The  bill  would 
not  have  been  paid  if  presented,  and  it  did  not  appear 
that  the  defendant  sustained  any  damage  by  reason  of 
the  want  of  presentment  and  notice.  A  verdict  was 
found  lor  tne  plaintiffs,  which 

Denman  now  moved  to  set  aside  and  enter  a  nonsuit, 
According  to  Philtips  v.  Asiling  (a),  where  a  guaranty 
is  given  for  the  price  of  goods  which  are  to  be  paid  for 
by  bill,  due  notice  of  the  dishonour  must  be  given  to 
the  surety ;  and  the  present  case  is  distinguishable  from 
Murray  v.  King  (&),  which  was  an  action  on  a  bond. 
And  to  have  held  the  want  of  notice  a  sufficient  plea, 
in  that  case,  would  have  been  adding  a  new  term  to 
the  condition  of  the  bond. 

Abbott  C.  J.  The  case  of  Phillips  v.  Astling  dif- 
fers very  materially  from  this.  The  insolvency  in  that 
case  did  not  happen  until  after  the  bill   became  due. 

(<i)  2  Taunt*  206.  (6)  $  B.  tc  A.  165. 

In 
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HOLBBOW 

ag*out 
WiLxnrs. 


In  the  present  instance,  so  early  as  the  29d  of  &p- 
tember,  the  defendant  had  notice  that  Carver  and  Peat 
were  insolvent,  and  that  the  plaintiffs  would  look  to 
him  for  payment 


Bayley  J.  Here  the  defendant  was  not  a  party  to 
the  bill ;  the  case  of  Swinyard  v.  Bones  (a)  is,  therefore, 
precisely  in  point  against  him. 


Holeoyd  and  Best  Justices,  concurred. 


Rule  refused. 


(a)  5U.%8.62. 


*££^^   Prestidge  against  Woodman,  Esq.  and  Others. 


Whore  a  magis- 
trate acts  upon 
a  subject  matter 
of  complaint, 
over  which  he 
has  authority, 
bat  which 
arises  oat  of  his 
jurisdiction,  he 
is  entitled  to 
notice  of  action 
under  24  6.  2. 
c  44.  *.  1. 


A  CTION  for  false  imprisonment  Plea,  not  guilty. 
At  the  trial  before  Garrom  B.  at  the  last  Summer 
assizes  for  Oxfordshire,  it  appeared,  that  in  the  month  of 
August,  1820,  the  defendant,  Woodman,  a  magistrate  of 
the  borough  of  Chipping  Norton  in  that  county,  issued 
a  warrant  in  pursuance  of  the  statute  1  G.  4.  c.  56.,  for 
the  commitment  of  the  plaintiff  to  the  house  of  cor- 
rection for  that  county,  for  wilfully  damaging  a  wall ; 
and  that,  in  obedience  to  the  warrant,  the  other  defend- 
ants, officers  of  the  same  borough,  conveyed  the  plaintiff 
to  the  house  of  correction.  There  was  no  proof  that 
any  notice  of  action  had  been  given  to  the  defendant 
Woodman,  as  required  by  24  G.2.  c.  44.  s.  I.,  and  the 
plaintiff  was  thereupon  nonsuited. 


Jervk 


in  the  Third  Year  of  GEORGE  IV.  IS 

Jervis  now  moved  to  set  aside  the  nonsuit,  upon  affi-        1822. 
davits,  stating  that  the  wall  damaged  by  the  plaintiff     pRK6T1DCE 
was  not  within  the  borough  of  Chipping  Norton,   and      wa^nj' 
contended,  that  the  magistrate  was  acting  out  of  his  juris- 
diction, and  consequently, was  not  entitled  to  notice  under 
24*  G.  2.  c.  44.  s. 1 .,  and  for  this  he  cited  Blatcher  v. 
Kemp,  (a) 

Per  Curiam.  That  case  is  very  different  from  the 
present ;  that  was  the  case  of  a  constable,  this  of  a  ma- 
gistrate. A  constable  is  not  protected,  unless  he  acts 
in  obedience  to  a  warrant ;  but  a  magistrate  is  protected 
in  all  cases  where  he  acts  in  execution  of  his  office.  The 
distinction  between  the  magistrate  and  the  officer,  in 
this  respect,  is  settled  in  the  case  of  Money  v.  Leach,  (b) 
In  the  case  of  Welter  v.  Toke  (c)  it  was  held,  that  where 
one  magistrate  had  acted  alone,  in  a  matter  whichv re- 
quired the  concurrence  of  two,  still  he  was  acting  in  exe- 
cution of  his  office,  and  was  entitled  to  notice,  under  the 
24  G.  2.  c.  44.  s.  1.  Here  the  magistrate  had  authority 
to  act  upon  the  subject  matter  of  the  complaint  brought 
before  him,  and  must,  therefore,  be  considered  to  have 
acted  by  virtue  of  his  office,  although  the  place  where 
the  offence  was  committed  was  not  within  his  juris- 
diction. 

Rule  refused. 

(a)  1  B.  Bi.  15.  n.  (6)  3  jffurr.  1742.        (c)  9  Eatt,  564. 
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Fring  against  Clabkson, 

di^ie°h*Ti^    ASSUMPSIT  bv  the  indowe  against  the  drawer  of 
been  disbo-  a  bill  of  exchange.     Plea,  general  issue.     At  the 

noured,  these- 
center  trans-      trial  before  Abbott  C.  J.    at  the  sittings  at  Westminster 

mittedanew       .,-,..  t      i  i       •  «n   • 

bill  for  a  larger  in  Trinity  term,  it  appeared,  that  tqe  bill  in  question 

payee,  but  had    was  drawn  by  the  defendant,  for  85/.  8s.  7  A,  in  favour 

minScation11"     °^  Messrs.  Geddin  and  Son,  and  directed  to  J.  Thomp- 

wiUl Jj"m  ""      son,  Long-acre,  by  whom  it  was  duly  accepted.     Geddin 

first.    The        an(j  gQn  negociated  the  bill,  and  when  it  became  due, 
payee  discount-  °  ■ 

ed  the  second     the  bankers  at  Abingdon,  with  whom  it  had  been  dis- 

bill  with  the  . 

holder  of  the  counted,  were  the  holders;  it  was  then  presented  fop 

received  back  payment    and    dishonoured,  whereof  due  notice  was 

amount?  and  given  to  the  drawer.     Thompson,  the  acceptor,  after- 

a^t^twn-  wards  sent  another  bill  for  1261.  to  Geddin  and  Son,  by 

"deration,  in--  letter,  but  had  not  any  communication  with  them  re- 

dorseditto-the  >  J 

plaintiff:  Held,  gpecting  the  first  bill.     Geddin  and  Son  discounted  the  ■ 

that  the  second      r  ° 

bill  was  merely  second  bill  also  with  the  bankers  at  Abingdon,  who  re- 
a  collateral  se- 
curity, and  that  turned  to  them  the  first  bill,  together  with  the  difference 
the  receipt  of  it 

by  the  payee      between  the  two.   The  first  bill  was  afterwards  indorsed 

to  giving  time    to  the  plaintiff  by  Geddin  and  Son  for  a  valuable  con- 

of  Ae"mPbai    "deration.     It  was  contended  at  the  trial,  that  Geddin 

ratTthe  SraweT.  an<*  ^on>  ^  taking  a  new  bill,  not  then  due,  must  be 

considered  as  having  given  time  to  the  acceptor,  and 

discharged  the  drawer  pf  the  original  bill.     The  Lord 

Chief  Justice  overruled  the   objection,    but  reserved 

liberty  to  the  defendant  to  move  to  enter  a  nonsuit.     A 

verdict  having  been  found  for  the  plaintiff,  Chitty,  in 

Trinity  term,  obtained  a  rule  for  that  purpose,  against 

which 

Puller 


in  thk  Thwh  Y*a»  of  GEORGE  IV.  If 

Puller   (with  whom  was  Plait)   now  shewed   cause*        1S29* 
The  second  bill  was  merely  a  collateral  security,   for        pJllll0 
there  was   not    any  communication    between    Geddin     £**"£" 
and  Son  and  Thompson,  as  to  giving  time  for  payment     % 
of  the  original  bill.     The  case  of  Gould  v.  Robson(a) 
is  distinguishable  from    the    present;   for  there  part 
payment   was  received,  and  also  a  new  bill,  and    an 
agreement  was  entered  into,  that  the  holder  should  keep 
the  original  bijl  until  the  second  was  paid ;  and  Lord 
EOenborough  considered  it  as  an  agreement,  that  the 
original    bill  should    not    be    enforced  in   the  mean 
time-     The  case  of  Claridge  v.  Dalton  (b)  is  not  appli- 
cable.    He  was  then  stopped  by  the  Court. 

Ckitty,  contra.  The  new  bill  transmitted  by  Thomp- 
son to  Geddin  and  Son  was  a  valuable  consideration, 
by  the  receipt  of  which  their,  right  of  action  on  the 
original  bill  was  suspended.  In  Kearslake  v.  Morgan  (c) 
it  was  held  a  good  plea  in  assumpsit,  that  the  defendant 
had  indorsed  a  promissory  note  to  the  plaintiff,  "  for 
and  on  account  of  the  debt."  So  here,  unless  Geddin 
and  Son  could  have  shewn,  that  they  had  been  induced 
by  fraud  to  receive  the  second  bill,  they  could  not  have 
sued  Thompson  upon  his  original  acceptance. 

Abbott  C.  J.  It  is  always  best  for  the  Court  to  rely 
upon  some  broad  plain  rule.  In  cases  of  this  de- 
scription, the  rule  laid  down  is,  that  if  time  be  given 
to  the  acceptor,  the  other  parties  to  the  bill  are  dis- 
charged ;  but  in  no  case  has  it  been  said  that  taking  a 
collateral  security  from   the  acceptor  shall  have  that 

(«)  8  Ba*t  576.  (ft)  4  M.  *  &  22&  (c)  ST.JL  513. 

ef&ctt 
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effect.     Here  the  second  bill  was  nothing  more  than  a 
collateral  security.     This  rule  must,  therefore^  be  dis- 


agamtt        charged. 

&JLRKSOX. 


Rule  discharged. 


n£2L  nth.  Sprowle  against  Legoe. 

Declaration  J)ECLARATION  stated  that  the  defendant  on,  &c. 

dcfendantat  C  at  Dublin  to  w^j  at  London,  &c  made  his  certain 

w^Mmytlte  Prom^ssory  note,  a»d  thereby  promised  to  pay  at  No.  81, 

•nd  thereby  pro-  Dame-striet,  Dublin,  forty-one  days  after  date,  to  the 

miseed  to  pay  '  J  J  ' 

the  same  at        plaintiff  or   order,    171/.  175.  6 d.   sterling.       It   then 

Z>nHw,  with-       r  ° 

out  alleging  it     averred  the  presentment  for  payment  at  No.  81,  Dame- 

.  to  be  at  Dublin 

in  Ireland.  street,  Dublin,  &c.  &c.     The  declaration  contained  the 

this  declaration  usual  money  counts.     The  defendant  pleaded  the  gene- 

notemustbe7  ra'  *ssue  to  fc^e  count  upon    the   note,   and    suffered 

WnDdmwriQ  Judgment  by  default  as  to  the  other  counts.     At  the 

England,  for  trjai  before  Abbott  C.  J.  at  the  London  sittings  after  last 

English  money,  ° 

and  therefore      Trinity  term,  it  appeared  that  the  note  was  made  at 

that  proof  of  a 

note  made  and    Dublin  in  Ireland,  and  it  was  objected  on  the  part  of 

payable  tiDub' 

tin  in  Ireland,     the  defendant,  that  it  must  be  taken  from  the  statement 

sum  in  Irish       in  the  declaration  that  the  note  was  drawn  in  England 

support  the  de-    ^or  English  money,  whereas  the  proof  was,  that  it  was 

daration.  drawn  in  Ireland  for  Irish  money.    A  witness  stated  that, 

in  Ireland,  Irish  currency  is  called  sterling.      The  case 

of  Kearney  v.  King  (a)  was  cited,  and  Abbott  C.  J.,  upon 

the  authority  of  that  case,  directed  the  jury  to  find  a 

verdict  for  the  defendant  upon  the  count  on  the  note, 

reserving  liberty  to  the  plaintiff  to  move  to  enter  a 

(a)  2  J?.  #^.301. 

verdict 


Lmox. 
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verdict  for  the  amount  due.  The  damages  on  the  other  1322. 
counts  were  assessed  at  a  sum,  including  the  value  of  the  srmawn 
money  mentioned  in  the  bote  in  English  currency,  with- 
out interest. 

Campbell  now  moved,  according  to  the  leave  reserved* 
and  contended  that  this  case  was  distinguishable  from 
Kearney  v.  King,  because  the  note  was  payable,  as  well 
as  drawn,  in  Ireland.  Any  common  person  reading  the 
declaration  would  infer  that  the  note  was  made  at  Dub- 
lin in  Ireland^  and  the  Court  must  put  the  same  con* 
struction  upon  it.  Judges  are  bound  to  take  judicial 
notice  of  the  division  of  the  realm  into  counties,  DeybeV\ 
case,  (a)  They  do  not,  therefore,  require  to  be  informed 
by  express  allegation  that  Dublin  is  in  Ireland.  Dublin  is 
mentioned  in  many  public  acts  of  parliament;  and  although 
Duilin  in  Ireland  is  meant,  the  legislature  has  thought  it 
sufficient  to  call  the  place  Dublin,  without  addition  or  de- 
scription. If  a  note,  purporting  to  be  made  in  Lombard- 
street  in  the  city  of  London,  were  declared  upon  in  an  Irish 
court,  the  judges  there  would  hardly  require  an  allegation 
that  London  is  in  England.  There  may,  by  possibility, 
be  a  town  in  England  called  Dublin,  with  a  street  called 
Dame-street ;  but  the  Court,  in  ignorance  of  any  other 
Dublin,  will  intend  that  the  Dublin  here  spoken  of  is 
Dublin  in  Ireland,  of  which  they  are  not  permitted  to  be 
ignorant.  Assuming  this,  the  objection  respecting  the 
currency  seems  to  be  removed.  The  note  being  alleged 
to  be  made  in  Ireland,  and  to  be  payable  in  Ireland, 
the  fair  inference  is,  that  the  money  mentioned  in  it  is 
the  currency  of  the  country  in  which  it  is  made,  and  in 
which  it  is  payable.     The  statement  in  the  declaration, 

(a)' 4  B.  &  A.  246. 

C  therefore, 
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1822.  therefore,  that  the  defendant,  by  the  note,  promised  to 
Smowis  P*y  l^  i7*..6i  13  substantiated  by  proof  of  a  pro* 
raise  to  pay  «o  much  in  Ireland  in  irisA  currency. 


Per  Curiam.  It  is  unnecessary  to  decide,  whether, 
upon  the  face  of  the  declaration,  the  note  must  be  taken 
to  have  been  made  in  Ireland,  and  to  be  payable  there; 
for  the  other  objection  is  clearly  fatal,  viz.  that  the 
money  is  not  stated  in  the  declaration  to  be  Irish  cur- 
rency. In  Ireland  there  may  be  a  contract  to  pay  a 
certain  sum  in  English  money.  Now,  in  pleading  it  is 
usual  to  state  the  legal  effect  of  an  instrument;  and 
therefore,  when  in  an  English  court  an  instrument  is 
described  as  containing  a  promise  to  pay  a'  sum  gene- 
rally in  pounds,  shillings,  and  pence,  English  money 
must  be  understood ;  so  that  if  the  instrument  in  reality 
promises  to  pay  this  sum  in  Irish  currency,  there  is  a 
fatal  variance. 

Rule  refueed. 

T*t*dayt  Boone  against  Mitchell. 

November  12th. 

Declaration*,  'THIS  was  an  action  of  assumpsit.  The  first  count 
IhaTpUimSF011  of  the  declaration  stated  that,  in  consideration  that 
jutS^Si  to  Plainti$  at  to  request  of  defendant,  would  pro- 
fendant*  A "  *  cure  to  governors  of  a  certain  charity  to  grant  a 
Utter  promised  ]ease  to  the  defendant,  the  defendant  undertook  to  pay 

to  pay  the  plain-  ,  w  r  * 

tiff  170/.    The 

proof  wma,  that  A.  B.  having  agreed  to  grant  a  lease  to  the  plaintiff,  the  latter  undertook, 
originally,  to  assign  it  to  defendant*  for  the  consideration  mentioned ;  but  that  afterwards, 
a  lease,  to  which  plaintiff  was  a  party  and  assented,  was  granted  immediately  by  J.  B. 
to  the  defendant.  The  consideration  to  be  paid  by  the  defendant  to  the  plaintiff  was  not 
mentioned  in  that  lease  :  Held,  first,  that  the  lease  was  not  void  on  account  of  this  omis- 
sion, the  ad  valorem  duty  imposed  by  the  50  G. 2.  c.  1*4.,  applying  only  to  conodentiona 
passing  between  lessor  and  lessee ;  and,  secondly,  that  the  evidence  proved  the  substitution 
of  a  new  contract  to  procure  a  lease  from  A.B,  to  the  defendant,  in  lieu  of  the  original 
contract,  and  that  there  was  not  any  variance. 

the 
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die  plaintiff  a  certain  sum,  to  wit,  170/. ;  it  then  averred       1822. 
that  the  lease  was  procured,  and  stated  a  breach  in 
non-payment.  wmu 

Atthe  trial  before  Abbott  C.  J.,  at  the  London  sittings 
after  last  term,. it  appeared  that  the  plaintiff,  having  an 
agreement  for  a  lease  from  the  governors  of  the  charity, 
contracted  with  the  plaintiff  in  writing,  in  consideration 
of  170£,  to  assign  the- lease  to  him,  the  defendant,  when 
it  should  be  obtained*  The  defendant  paid  part  of  the 
money,  and  was  let  into  possession  by  the  plaintifij 
who  was  already  in  the  occupation  of  the  premises; 
afterwards  the  lease,  instead  of  being  granted  to  the 
plaintiff,  and  being  by  him  assigned  to  the  defendant, 
was,  by  the  consent  of  the  plaintiff,  granted  directly  by 
the  governors  to  the  defendant.  The  plaintiff  was  a 
party  to  the  lease,  and  testified  his  assent  in  consider- 
ation of  the  defendant  covenanting  to  perform  the 
covenants,  omitting  to  notice  any  pecuniary  consider- 
ation* It  was  objected  by  the  defendant's  counsel,  that 
the  contract  declared  upon  (to  procure  a  lease)  varied 
from  the  contract  proved  in  evidence,  which  was  to 
assign  a  lease;  but  the  Chief  Justice  reserved  the  point, 
and  the  plaintiff  had  a  verdict. 

F»  Pollock  moved  to  enter  a  nonsuit  on  two  grounds ; 
first,  that  the  contract  stated  in  the  declaration  being  to 
procure  a  lease  for  170/.,  and  the  contract  proved  in 
evidence  being  to  assign  a  lease,  there  was  a  variance; 
and  there  was  a  wide  difference  between  the  situation  of 
a  direct  lessee,  who  would  always  be  liable  on  the  cove- 
nants, and  an  assignee,  whose  liability  would  be  at  an 
end  on  his  parting  with  the  term ;  and  if  the  lease  itself 
was  resorted  to,  in  order  to  shew  that  the  defendant  was 

C  2  contented 


so 
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1822. 


Boone 

agnrauf 

MftcHn£« 


contented  to  take  the  lease  to  be  granted  to  himself  in* 
stead  of  having  an  assignment,  then,  he  contended,  a 
second  objection  was  raised  on  the  stamp  act,  55  G.  3. 
c.  184*  by  which  a  stamp  is  imposed  according  to  the  con- 
sideration given  for  the  lease,  and  also  according  to  the 
rent  reserved.  Here  the  legal  estate  was  in  the  gover- 
nors, and  they  having  agreed  to  grant  a  lease  to  the 
plaintiff,  he  had  an  equitable  interest;  and  both  parties 
concurring,  (the  governors  in  consideration  of  the 
rent,  and  the  plaintiff  in  consideration  of  the  170L,) 
a  lease  was  granted  to  die  defendant ;  which  lease,  having 
no  stamp  in  respect  of  the  consideration  of  170/.  to  the 
plaintiff  and  no  such  consideration  being  stated  on  the 
face  of  it,  was  void* 


Per  Curiam*  The  stamp  act  requiring  the  consider- 
ation to  be  set  out,  and  imposing  an  ad  valorem  duty  on 
the  consideration,  applies  only  to  the  case  of  a  consider- 
ation passing  between  the  lessor  and  the  lessee.  Hie 
legislature  never  could  have  intended  the  lease  to  be 
void  by  the  lessor's  omitting  to  state  a  consideration 
which  he  might  not,  and  perhaps  could  nbt,  be  aware 
o£  As  to  the  other  point,  there  is  sufficient  evidence 
of  a  substitution  of  a  contract  for  procurement  of  a  lease, 
instead  of  an  assignment  of  one,  to  sustain  the  declar- 
ation as  framed;  and  the  plaintiff  is  therefore  entitled  to 
the  verdict  which  he  obtained. 

Rule  refused. 
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1822. 


The  King  against  Kirk,  r«*w*fay, 

AN  order  of  two  justices  for  the  county  of  Denbigh,  An  order  of 
made  at  a  special  sessions  held  on  the  7th  of  June,  verting  » l "  ~ 


1821,  recited  that  they  had  found,  upon  view,  that  a  ttonewrad 
certain  part  of  a  highway  therein  particularly  described,  JroajAAe 
by  reference  to  a  plan  annexed  to  the  order,  might  be  !?l*?of  tola* 

4  r  7        °  T.  Jn  "id  that 

diverted  and  turned,  so  as  to  make  the  same  nearer  and  thejuetieM  had 

recciYad  a?i- 
more  commodious  to  the  public;  and  that  they  had  denceofthe 

consent  o>  the 

viewed  a  course  in  lieu  thereof,  therein  also  particularly  said  r.  J.  in 
described,  by  reference  to  the  same  plan,  part  of  which  Held,  that  thia 
new  road  was  to  pass  through  the  lands  and  grounds  becaueeTt  did 
of  the  late  Thomas  Jones,  Esq.      The  order  then  stated  j^^fr.X 
that  they  had  received  evidence  of  the  consent  of  the  *?•  *•  ownir 

J  of  the  estate  at 


said  T.  Janes,  Esq.,  in  his  lifetime,  to  the  said  part  of  the  time 

the  order  wae 
the  new  road  being  made  and  continued  through  his 

lands,  by  writing  under  his  hand  and  seal ;  and  directed 

the  road  to  be  diverted  and  turned  accordingly.      The 

sessions,  on  appeal,  having  confirmed  this  order,  it  was 

removed  into  this  court  by  certiorari,  and  a  rule  nisi 

had  been  obtained  for  quashing  it,  and  the  order  of 

sessions  confirming  it ;  against  which 

Marryat  now  shewed  cause.  By  55  G.  3.  c.  $%.  s.  2. 
it  is  enacted,  that  when  it  shall  appear,  upon  the  view 
of  two  justices,  that  any  public  highway  may  be  diverted 
so  as  to  make  the  same  nearer  or  more  commodious  to 
the  public,  and  the  owner  of  the  lands  through  which 
such  new  highway  so  proposed  to  be  made  shall  con- 
sent thereto,  by  writing  under  his  hand  and  seal,  it  shall 
be  lawful  for  the  justices  to  divert  such  highway,  and  by 
Q  3  such 
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1822.  such  means,  and  subject  to  such  exceptions  and  condi- 
JTZrm      tions  as  are  contained  in  the  13  G.  3.  c.  78.     Now,  by 

agamtt  the  70th  sectibn  of  the  latter  statute,  the  justices  are 
bound  to  pursue  the  form  given  in  the  schedule  thereto. 
Davison  v.  Gill,  (a)  The  order  in  this  case  is  copied 
from  the  form  given  in  the  schedule  to  tliat  statute; 
and  the  question  is*  whether  it  sufficiently  appears, 
on  the  face  of  it,  that  the  consent  of  the  owner 
of  the  lands,  through  which  the  new  road  was  to  pass, 
was  obtained.  Now  every  intendment  ought  to  be  made 
in  favour  of  the  order.  It  clearly  appears  that  the  con- 
sent of  Zl  Jones,  who  bad  been  the  owner,  was  obtained ; 
and  once  given,  it  could  not  be  revoked.  It  was  binding 
upon  any  person  to  whom  the  lands  afterwards  came. 
If  this  were  not  so,  it  would  be  most  inconvenient;  foi 
it  would  be  competent  to  a  subsequent  purchaser  of  the 
estate  to  revoke  the  consent  given  by  the  former  owner, 
even  after  all  the  ex  pence  of  making  the  new  road  had 
been  incurred :  besides,  by  55  G.  3.  c.  68.  5.  3.  the 
sessions  are  authorised  finally  to  determine  the  appeal ; 
and  they  have  confirmed  the  order.  (6) 

Abbott  C.  J.  I  am  of  opinion  that  this  order  must 
be  quashed.  It  seems  to  me  that  the  proper  construc- 
tion of  the  statute  will  be,  to  hold  that  there  must  be  a 
consent  of  the  person  who  is  the  owner  of  the  estate  at 
the  time  when  the  order  is  made.  Now,  here  it  does 
not  appear,  upon  the  face  of  the  order,  that  the  person 
whose  consent  was  obtained  was  alive,  either  at  the 
time  when  the  order  was  made,  or  at  any  time  after  the 


(a)  1  East,  64. 

(ft)  But  see  jfor  v.  Sheppard,  3  B.  $  A.  4l7-»  wiiert  it  is  held,  that, 
notwithstanding  this,  the  certiorari  is  not  taken  awiy. 


proceedings 
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proceeding*  had  commenced;  for  it  Is  not  stated  whe-       1822. 
(her  the  consent  was  given  before  or  after  the  juiticea  j^^ 

had  made  their  view.  Our  present  decision  will  not  again* 
afiect  the  question,  whether  the  owner  of  an  estate  may 
revoke  a  consent  given  by  a  former  owner  who  was 
alive,  and  consenting  at  the  time  the  order  was  made ;  we 
only  decide,  that  it  must  appear  on  the  ftce  of  the  order 
that  the  consent  of  the  person  who  is  the  owner  at  the 
time  when  the  order  is  made*  has  been  obtained. 

Order  of  sessions  quashed. 


The  Kino  against  The  Inhabitants  of  All     Wednesday 

c,  g~  November  1 3th. 

Saints,  Cambridge. 

'J'WO  justices  removed  Lydia  Fender  from  the  parish  of  When  a  pau- 
the Holy  Trini^tothe^rUho(AUSaintsiCambndge^  S^K** 
The  sessions,  on  appeal,  confirmed  the  order,  sutyect  to  boJ££!°f*a 
the  opinion  of  this  Court  on  the  following  case.     The  and  durin*  ^l 

^  that  time  had 

pauper's  maiden  settlement  was  in  All  Saints?  parish,  two  subsisting 

parol  contracts 

In  1793  she  married  William  Fowler,  a  maker  of  chair-  for  two  ponds, 
bottoms  and  mats ;  and  the  question  was,  whether  he  and  flags  grow- 
had  any  legal  settlement  The  following  were  the  cir-  SSch^was 
cumstances  as  to  that  point.  In  1807  he  hired  a  house  duSm^t^i 
in  the  parish  of  St.  Peter's,  Cambridge,  of  the  value  of  ^Sre^Hdd, 
9L  10s.  per  annum,  and  resided  therein  with  his  family  ***£?*  ?£[• 
above  a  year ;  during  the  same  time  he  had  two  sepa-  ment  (being 

*       together  above 

rate  parol  contracts  for  two  ponds,  or  for  the  rushes  to  **&»*  of 

lot.  per  annum) 

and  flags  growing  therein,  upon  these  terms:  one  of  to  confer  a  ett- 
the  ponds  was  of  the  extent  of  three  acres,  in  which  he 
was  to  have  the  exclusive  right  of  cutting  the  rushes 
and  flags  at  his  pleasure,  but  not  of  draining  off  the 

C  4  water; 
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1828.  water ;  the  owner  had  the  right  to  use  the  water,  or  to 
—  drain  it  oS,  as  he  thought  proper.  For  this  W.  F. 
against        was  to  pay  5s.  a  year  to  the  occupier  of  the  farm  in 

The  Inhabit- 
ants of       which  it  was  situated.      The  pond  was  not  fenced  off 

Oamsjwoju    fr°m  d*6  rest  °f  t^ie  field*  and  the  occupier's  cattle,  when 

depasturing  there,  used  the  pond  for  drinking  at ;  but 

the  rushes  and  flags  were  not  such  herbs  as  cattle  would 

eat     The  other  pond  was  only  about  a  quarter  of  an 

acre,  and  was  occupied  under    similar   circumstances, 

at  the  yearly  rent  of  5s.,  and  two  door-mats  of  the  value 

of  25.    The  next  year  W.F.  agreed  to  pay  10s.  for 

the  same,  but  died  before  the  rushes  were  all  gathered. 

The  contracts  for  the  ponds  subsisted  during  all  the 

time  that  W.  F.  occupied  the  house  in  the  parish  of  St. 

Peter's.    The  sessions  thought  this  was  not  sufficient  to 

establish  a  settlement  in  that  parish,  and  confirmed  the 

the  original  order. 

Starkie,  in  support  of  the  order  of  sessions.  This  was 
a  personal  contract  for  the  rushes,  and  not  a  tenement. 
The  pauper's  husband  took  no  interest  in  the  soil,  but 
had  a  mere  privilege  of  going  upon  the  land  to  cut  the 
rushes  which  he  had  bought.  In  Pincomb  v.  Thomas  (a), 
it  was  held  that  the  soil  was  not  reserved  out  of  a  lease, 
by  an  exception  of  saleable  growing  woods;  so,  in 
Warwick  v.  Bruce  (i),  it  was  held  that  no  interest  in  the 
soil  passed  by  a  sale  of  growing  potatoes.  And  in  the 
case  of  Bex  v.  OldJlresford  (c),  where  the  question  was, 
whether  the  pauper  gained  a  settlement  by  renting  the 
fishery  of  a  pond,  with  the  spear,  sedge,  flags,  and  rushes 
growing  in  and  about  the  same,  at  107.  per  annum,  the 

(a)  Ov.  Jac.  $M.  (6)  2M.$8,  £05,  (c)  1  T.  R.  358. 

Court 
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Court  decided,  that  the  soil  passed  with  the  fishery ;  but 
the  sedge,  &c  was  not  relied  upon,  as  passing  the  soil, 
either  by  the  counsel  or  the  Cburt.  The  cases  of  Rex 
v.  Whisky  (a)  and  Bex  v.  Stoke  (ft),  proceeded  on  the 
ground,  that  the  grass  being  the  whole  produce  of  the 
land,  by  a  grant  of  that  an  interest  in  the  soil  passed. 
But  even  admitting  this  to  have  been  a  tenement,  still 
the  pauper's  husband  did  not  occupy,  for  40  days,  a 
tenement  of  the  value  of  10/.  per  annum ;  for  it  must 
be  presumed,  that  he  began  to  cut  the  rushes  imme- 
diately after  taking  the  ponds :  the  value  of  the  tenement 
would  therefore  decrease  de  die  in  diem.  Rex  v.  Borth 
ne$s.(c) 


1822. 

The  Kiwo 
agabat 
Tha  Inhabit- 
ant! of 
All  Sium, 
Caxbumx. 


Tindal  and  Storhy  contrd,  were  stopped  by  the  Court 

Per  Curiam.  There  is  no  valid  distinction  between 
a  lease  of  grass  and  one  of  rushes  growing  upon  the 
land.  This  case  is  therefore  similar  to  that  of  Rex  v. 
Stoke.  If  this  had  been  a  bargain  for  any  thing  in  a 
state  to  be  severed,  as  in  Warwick  v.  Brucef  it  would 
have  been  a  personal  contract  s  but  here,  the  pauper's 
husband  had  a  right  to  all  the  rushes  which  might 
grow  in  the  ponds  during  the  year.  That  gave  him  a 
continuing  interest  in  the  soil  for  the  whole  year;  and 
by  renting  those  ponds,  together  with  the  house  in  the 
parish  of  St.  Peter's,  he  held  a  tenement  of  a  greater 
value  than  10/.  per  annum.  It  is  found  as  a  fact,  that 
he  resided  in  that  house  for  more  than  a  year;  he 
therefore  gained  a  settlement  in  that  parish.     The  con- 


(a)  1  T.  «♦  137.  (*)  2  T.R.  451.  (c)  4 M.$S.  210. 

sequence 
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sequence  is,  that  the  pauper  was  improperly  removed  to 
the  parish  of  All  Saints ;  and  that  both  the  orders  must 
he  quashed*  • 

Both  orders  quashed. 


Thursday, 
November  14th. 


A  publication 
stating  Jesus 
Christ  to  be  an 
impoitor  and  a 
murderer  in 
principle,  is  a 
libel  at  common 
law.     Semble, 
thatthe  53  G.  3. 
c.  16a  does  not 
alter  the  com- 
mon law,  but 
only  removes 
the  penalties 
imposed  upon 
persons  deny- 
ing the  Trinity, 
by  9  and  10 
JT.5.C  32., 
and  extends  to 
such  persons 
the  benefits 
conferred  upon 
all  other  Pro- 
testant dissent- 
ers, by  1  r.$ 
J/.S.1.  c.!8.# 


The  King  against  Washington. 

T'HIS  we$  an  information  by  the  Attorney-General 
against  the  defendant  for  a  blasphemous  libel.  The 
effect  of  the  libel  set  out  in  the  information  was  to  im? 
pugn  the  authenticity  of  the  Scriptures ;  and  one  part 
of  it  stated  that  Jesus  Christ  was  an  impostor  and  a 
murderer  in  principle,  and  a  fanatic.  The  defendant 
was  tried  at  the  Middlesex  sittings  after  last  Trinity  term, 
and  convicted,  Before  the  verdict  was  pronounced,  one 
of  the  jurymen  asked  the  Lord  Chief  Justice,  whether  a 
work  which  denied  the  divinity  of  our  Saviour  was  a 
libel.  The  Lord  Chief  Justice  answered,  that  a  work 
speaking  of  Jesus  Christ  in  the  language  used  in  the 
publication  in  question  was  a  libel ;  Christianity  being 
a  part  of  the  law  of  the  land.  The  defendant,  in  person, 
now  moved  for  a  new  trial ;  and  urged  that  the  Lord 
Chief  Justice  had  misdirected  the  jury,  by  stating  that 
any  publication  in  which  the  divinity  of  Jesus  Christ  was 
denied  was  an  unlawful  libel ;  and  he  argued,  that 
since  the  53  G.  3.  c.  160.  was  passed,  the  denying  one 
of  the  persons  of  the  Trinity  to  be  God  was  no  offence; 
and,  consequently,  that  a  publication  in  support  of  such 
a  position  was  not  a  libel. 


Abbott 
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Abbott  C.J.    I  told  the  jury,  that  any  publication        182%, 
in  which  our  Saviour  was  spoken  of  in  the  language      -.    _ 
used  in  the  publication  for  which   the  defendant  was   __  *&*** 
prosecuted,  was  a  libel.     I  have  no  doubt  whatever 
that  it  is  a  libel  to  publish  that  our  Saviour  was  an  im- 
postor and  a  murderer  in  principle. 

Bayley  J.  It  appears  to  me,  that  the  direction  of 
my  Lord  Chief  Justice  was  perfectly  rightt  The  (3  G,  S; 
c.  160.  removes  the  penalties  imposed  by  certain  statute* 
referred  to  in  the  act,  and  leaves  the  common  law  a&  it 
stood  before*  There  cannot  be  any  doubt,  that  a  work 
which  does  not  merely  deqy  the  Godhead  of  Jesus  QhriUt 
but  which  states  him  to  be  an  impostor  and  a  murderer 
in  principle,  was,  at  common  law,  and  still  is,  a  libel. 

Holroyd  J.  I  have  no  doubt  whatever  that  any 
publication  in  which  our  Saviour  is  spoken  of  in  the 
language  used  in  the  work  which  was  the  subject  of  this 
prosecution,  is  a  libel.  The  direction  of  the  Lord  Chief 
Justice  was  therefore  right  in  point  of  law]  and  there  is 
no  ground  for  a  new  trial. 

Best  J.  My  Lord  Chief  Justice  reports  to  us,  that 
be  told  the  jury  that  it  was  an  indictable  offence  to 
speak  of  Jesus  Christ  in  the  manner  that  he  is  spoken  of 
in  the  publication  for  which  this  defendant  is  indicted. 
It  cannot  admit  of  the  least  doubt  that  this  direction 
was  correct.  The  53  G.  3.  c.  160.  has  made  no  alter- 
ation in  the  common  law  relative  to  libel.  If,  previous 
to  the  passing  of  that  statute,  it  would  have  been  a  libel 
to  deny,  in  any  printed  work,  the  divinity  of  the  second 
person  in  the  Trinity,  the  same  publication  would  be  a 
libel  now.    The  53  G.  3.  c.  ISO.,  as  its  title?  expresses, 

if 
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1822.        i*  an  act  to  reKeve  persons  who  impugn  the  doctrine  of 
■  the  Trinity  from  certain  penalties.     If  we  look  at  the 

against        b°<ty  °f  ^e  act  *°  6ee  from  what  penalties  such  per- 
Wadmxgton.    sons  are  re\ieyed9  we  find  that  ^jjgy  are  tjje  penalty 

from  which  the  \W.fy  M.  sess.  1.  c.  18.  exempted  all 
Protestant  dissenters,  except  such  as  denied  the  Trinity, 
and  the  penalties  or  disabilities  which  the  9  and 
10  W.  3.  imposed  on  those  who  denied  the  Trinity. 
The  IfV.SfM.  sess.  1.  c.  18.  is,  as  it  has  been  usually  called, 
an  act  of  toleration,  or  one  which  allows  Dissenters  to 
worship  God  in  the  mode  that  is  agreeable  to  their 
religious  opinions,  and  exempts  them  from  punishment 
for  non-attendance  at  the  established  church,  and  non- 
conformity to  its  rights.  The  legislature,  in  passing 
that  act,  only  thought  of  easing  the  consciences  of  Dis- 
senters, and  not  of  allowing  them  to  attempt  to  weaken 
the  faith  of  the  members  of  the  church.  The  9  and 
10  W.  3.  was  to  give  security  to  the  government,  by 
rendering  men  incapable  of  office  who  entertained 
opinions  hostile  to  the  established  religion.  The  only 
penalty  imposed  by  that  statute  is  exclusion  from  office ; 
and  that  penalty  is  incurred  by  any  manifestations  of 
the  dangerous  opinion,  without  proof  of  intention  in  the 
person  entertaining  it  either  to  induce  others  to  be  of 
that  opinion,  or  in  any  manner  to  disturb  persons  of  a 
different  persuasion.  This  statute  rested  on  the  prin- 
ciple of  the  test  laws,  and  did  not  interfere  with  the 
common  law  relative  to  blasphemous  libels.  It  is  not 
necessary  for  me  to  say,  whether  it  be  libellous  to  argue 
from  the  Scriptures  against  the  divinity  of  Christ ;  that 
is  not  what  the  defendant  professes  to  do.  He  argues 
against  the  divinity  of  Christ,  by  denying  the  truth  of 
the  Scriptures.  A  work  containing  such  arguments, 
published  maliciously  (which  the  jury  in  this  case  have 

found) 


The  KiKa 

against 

Waddixctoh. 
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found)  is  by  the  common  law  a  libel ;  and  the  legislature        1822. 

has  never  altered  this  law,  nor  can  it  ever  do  so  whilst 

the  Christian  religion  is  considered  to  be  the  basis  of 

that  law. 

Rule  refused,  (a) 

(u)  See  Bex  v.  Carlile,  SB.  £  A.  161*  and  Atornty-  General  y.  Pear  ten, 
5  ikcivalty  352. 


Fowle,  Executor  of  Woodman,  &c.  against      Friday, 

-¥r  November  15th. 

Welsh. 

COVENANT.     The  plaintiff   declared,  that,   by  a  Covenant  to 
.  save  harmless 

deed-poll  of  the  12th  September,  made  in  the  lifetime  certain  premises 

<•  m    -rxr     i  i   •      •#*»•  against  all  ac- 

ot  Jr.  Woodman,  plaintiff 's  testator,  (reciting,  amongst  tions,  suits, 
other  things,  that,  in  1811,  T.  B.  White  Parsons,  in  man^'whatsc!" 
consideration  of  2800/.,  by  lease  and  release,  granted,  hw'and*  equity, 
&c  to  Aaron  Blandford,  in  fee,  certain  premises  therein  Jjjjjj*  £jj£*  be 
described ;  and  that  the  said  Aaron  Blandford  having  menced,  or  pro- 
occasion  for  2000/.,  had  borrowed  that  sum  of  the  said  IV.  P..  <*  T.  B. 

w.  p. 

W.  Woodman,  and,  for  securing  repayment  thereof,  had,  Breaches,  1st, 

That  If,  W.  P. 

by  lease  and  release,  bearing  date   10th  and  llth&p-  on,  &c  at,  &c!, 
tember,  1812,  granted,  &c.  the  said  premises  to  the  said  Jere^nadea 
W.  Woodman,  his  heirs  and  assigns,  subject  to  a  proviso  ^"^  a**£e~ 
for  redemption  :)    "  the  said  Aaron  Blandford  and  the  d*»«d  to  have 

1  '  ^  a  right  and  title 

said  defendant,  for  better  securing  the  repayment  of  the  to  lhe  premises, 

°  entered  and  cut 

said  sum  of  2000/.  to  the  said  W.  Woodman,  his  exe-  trees,  &c,  and 
n         1. 1  ii  .i  procured  the    . 

cutors,  &c.  did  severally  covenant,  promise,  and  agree,  occupier  to  at- 
torn to  him. 
2dly,  That  cer- 
tain title-deeds  relating  to  the  premises  were  withholden  by  one  A.  IK,  at  the  instance, and 
through  the  claim  and  demand  of  T.  B.  W,  P.  Plea  to  1st  breach,  that  H.  W.  P.  had  no 
lawful  claim  or  title  to  the  premises ;  to  2d  breach,  similar  plea  as  to  T.B.  W*  P.  De- 
murrer and  joinder :  Held,  first,  that  H.  W.  P.  and  T.  B.  JV  P.  being  named  in  the  cove- 
nant, the  indemnity  extended  to  all  claims  made  by  them,  whether  upon  lawful  title  or 
otherwise ;  and,  secondly,  that  the  acta  upon  which  the  breaches  were  assigned  were  claim* 
in  law  within  the  meaning  of  the  covenant.  Query,  whether  the  breaches  would  have 
bean  good  in  form,  if  specially  demurred  to.  ' 

to 
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1822.  to  and  with  the  said  W.  Woodman,  his  heirs,  executors, 
&c.  that  for  so  long  time  as  the  said  W.  Woodman,  his 
executors,  &c.  should  continue  the  skid  sum  of  2000& 
out  at  interest  on  the  said  premises,  they  the  said 
Aaron  Blandford  and  the  said  defendant,  their  heirs, 
&c,  and  each  of  them,  should  and  would  save  harmless 
and  keep  indemnified  the  said  W.  Woodman,  his  heirs, 
executors,  &c.  and  also  the  said  premises,  of,  from,  and 
against  all  actions,  suits,  claims,  and  demands  whatsoever, 
both  in  law  and  equity,  which  should  or  might  be  had, 
made,  commenced,  or  prosecuted,  by  T.  W.  Parsons, 
H.  W.  Parsons,  or  T.  B.  W.  Parsons,  and  of  and  from 
all  costs,  charges,  and  expenses  which  the  said  W. 
Woodman,  his  heirs,  executors,  &c«  should  sustain,  by 
reason  of  such  actions,  suits,  claims,  and  demands,  or 
otherwise  howsoever."  The  declaration  then  averred, 
that  the  said  W.  Woodman,  in  his  lifetime,  and  the  said 
plaintiff  executor  as  aforesaid,  since  the  death  of 
W.  W.,  had,  ever  since  the  making  of  the  said  deed- 
poll,  continued,  and  plaintiff  still  did  continue,  the  said 
sum  of  2000/.  out  at  interest,  upon  the  said  premises. 
It  then  averred,  general  performance  by  W.  W.  and  the 
plaintiff,  and  assigned  as  a  breach,  that  defendant  did 
not  save  harmless  the  said  W.  W.  in  his  lifetime^ 
and  the  said  plaintiff,  executor,  &c.  since  the  death 
of  W.  W.,  from  and  against  all  actions,  &c  (in  the 
words  of  the  covenant) ;  but  on  the  contrary  thereof, 
on,  &c,  at,  &c.  the  said  H.  W  Parsons,  who  then  and 
there  made  a  claim  and  demand,  and  claimed  to  have 
a  right  and  title  of,  in,  to,  and  upon  the  said  pre- 
mises, entered  into  and  upon  the  same,  and  cut  down 
grass,  trees,  &c. ;  and  afterwards,  to  wit,  on,  &c.  at, 
&c,  caused  and  procured,  and  suffered  and  permitted 

one 
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one  Henry  Beaton,  who  then  and  there  held  and  enjoyed  1698. 
the  said  premises,  to  attorn  to  him  the  said  H.  W<  Par* 
sons,  and  to  withhold  the  payment  of  the  rents,  issues* 
and  profits  of  the  some  from  the  said  W.  JF.,  in  his 
lifetime,  and  the  said  plaintiff  executor  as  aforesaid* 
since  the  death  of  the  said  W.  W. ;  whereby  plain»- 
tiff  was  obliged  to  bring  an  action  for  the  recovery 
of  the  said  rents,  &c.«,  and  incurred  great  charges 
and  expenses,  &c  by  reason  and  means  of  the  said 
claim  and  demand  of  the  said  H.  W.  Parsons.  Second 
breach,  that,  after  the  making  of  the  deed-poll,  and 
whilst  the  sum  of  20001.  continued  out  on  mortgage, 
certain  indentures  of  lease  and  release,  and  other  deeds; 
papers,  and  writings,  being  the  title-deeds  of  and  re* 
lating  to  the  said  premises,  were  kept,  retained,  and 
withholden  by  one  Ann  Welsh,  at  the  instance  and 
through  the  means,  and  by  and  through  the  claim  and 
demand  of  the  said  T.  B.  W.  Parsons,  in  the  said  deed* 
poll  mentioned ;  whereby  the  plaintiff  was  obliged  to 
commence  an  action  for  the  recovery  of  the  said  title- 
deeds,  and  was  put  to  great  charges,  which  said  several 
chaises  and  expenses  were  sustained  by  reason  and 
means  of  the  said  claims  and  demands  in  the  said  deed* 
poll  mentioned.  Defendant  pleaded,  to  the  first  breach, 
that  H.  W.  Parsons  had  not,  at  the  time  of  the  making 
of  the  supposed  deed-poll,  or  at  any  time  afterwards, 
until  or  at  the  time  of  the  exhibiting  of  the  bill  of  the  said 
plaintiff,  any  lawful  right,  title,  claim,  or  demand  what- 
soever, of,  in,  to,  or  out  of  the  said  premises.  To  the 
second  breach,  a  similar  plea,  that  T.  B.  W.  Parsons 
had  not  any  lawful  right,  &c.  Special  demurrer  and 
joinder. 

Littkdok, 
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,1 822.  Littledale,  in  support,  of  the  demurrer.     The  first 

question  arising  upon  these  pleadings  is,  whether  this 

Fowls 

*gabut  covenant,  being  special  against  the  acts  of  particular 
persons,  extends  to  all  their  acts,  whether  rightful  or 
otherwise.  [Abbott  C.  J.,  In  Nash  v.  Palmer  (a)  it  was 
expressly  determined  that  such  a  covenant  extends  to 
all  acts  by  droit  on  tort.]  The  same  conclusion  is  also 
warranted  by  a  variety  of  former  decisions.  Foster  v. 
v.  Mopes  (b)9  Tisdale  v.  Essex  (c),  Perry  v.  Edwards  (d)y 
Southgate  v.  Chaplin  (e),  Lloyd  v.  Tomkies.  (/)  It  is 
therefore  clear,  that  the  expression  "  all  claims  in  law,** 
used  in  this  instrument,  means  something  more  than  all 
lawful  claims.  Then  the  only  question  is,  whether  the  acts 
which  are  alleged  to  have  been  done  by  H.  JV.  Parsons 
and  T.  B.  W.  Parsons,  amount  to  claims  in  law.  The  first 
breach  alleges  that  H.  W.  Parsons  entered  and  cut  trees, 
&c.  Now  entry  is  one  legal  mode  of  making  a  claim ; 
the  entry  by  if.  JV.  Parsons  may  therefore  be  considered 
as  a  claim  in  law.  Then,  secondly,  it  is  stated  in  the 
same  breach,  that  he  procured  the  tenant  to  attorn.  I£ 
instead  of  that,  he  had  brought  an  ejectment,  or  an 
action  for  the  rent,  that  would  have  been  a  claim  in  law 
to  be  acknowledged  as  landlord,  but  by  the  attornment 
he  obtained  the  same  acknowledgment ;  that,  therefore, 
was  a  claim  in  law  within  the  meaning  of  this  covenant. 
The  second  breach  alleges  that  the  title-deeds  were  with- 
held, at  die  instance  and  through  the  claim  and  demand 
of  71 JB.  W.  Parsons,  and  that  the  plaintiff  was  obliged 
to  bring  an  acticn  for  the  recovery  of  them.   Now,  those 


(a)  SU.4S.  374.  (6)  Cro.  Elk.  212.     $.  C.  0u>.  100. 

(c)  Hob.  34.  (d)  I  Sir.  400. 

(e)>  Com.  380.    S.C.XO  Mod.  384.    (/)  IT.  R.  67 1. 
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deeds  being  the  muniments  of  the  estate,  the  procuring       1822. 
them  to  be  withheld,  as  stated  in  this  breach,  was  in  fact        — 

'  Fowl* 

a  claim  in  law  to  the  estate  itself.      The  declaration        gainst 
then  is  good,  and  the  pleas,  that  H.  W.  Parsons  and 
T.  B.  W.  Parsons  had  not  lawful  title,  are  bad,  according  to 
Nash  v.  Palmer.     The  Plaintiff  is,  therefore,  entitled  to 
judgment 

it  Bayly,  contra.  Admitting  the  pleas  to  be  bad, 
the  defendant  is  still  entitled  to  judgment;  for 
the  declaration  cannot  be  supported.  In  all  the 
cases  which  have  been  cited,  the  covenant  was  against 
acts  and  not  against  claims;  this  case  is,  there- 
fore, distinguishable  from  them  all  Admitting  that, 
according  to  Nash  v.  Palmer,  the  covenant  extends  to 
unlawful  as  well  as  lawful  claims,  still  the  nature  of 
those  claims  must  be  ascertained  by  the  other  words 
with  which  "  claims"  is  associated.  The  covenant 
runs  thus,  "  all  actions,  suits,  claims  and  demands, 
both  in  law  and  equity."  Now  "  claims  in  law  or 
equity,'9  must  mean  claims  brought  in  a  court  of  law  or 
equity,  although  they  need  not  be  such  as  are  capable  of 
being  enforced.  Besides,  the  first  breach  does  not  state 
that  the  claim  made,  was  a  claim  in  law  or  equity ;  nor 
does  it  appear  to  have  been  so,  for  breaking  and  enter- 
ing a  close  and  cutting  down  trees,  and  procuring  an 
attornment  without  any  right,  are  mere  tortious  acts, 
and  not  a  claim ;  so  also,  causing  title  deeds  to  be  with- 
held, as  T.  B.  W.  Parsons  is,  by  the  second  breach, 
alleged  to  have  done,  is  certainly  a  wrongful  act,  but  can- 
not be  considered  as  a  claim  in  law  or  equity  to  the  estate* 

Abbott  C.J.    Upon   the  authority  of  the  case  of 
Nath  v.  Palmer*  which  is  in  truth  only  a  confirmation 
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1822.       of  many  prior  decisions,  I   am   of  opinion,   that  this 
„  covenant  is  not  confined  to    lawful  claims  in  law  or 

Fowls 

<£*****       equity*  but  extends  to  all  claims,  whether  lawful  or  on* 
Welsh.  n      J' 

lawful,  made  by  the  persons  particularly  named  in  the 

deed-poll.  Then  the  next  question  is,  whether  it  suffi- 
ciently appears,  on  the  face  of  the  declaration,  that  thfe 
acts  alleged  to  have  been  done  were  claims  in  law  of 
equity.  It  is  impossible  to  say  that  the  words  "  claims 
and  demands"  arc  synonymous  with  "  actions  and 
suits,"  for  if  so,  we  should  give  no  effect  to  the  former 
words,  which  are  well  known  to  the  law,  and  constantly 
used  in  releases  and  other  instruments,  to  denote  some- 
thing more  than  actions  or  suits.  The  first  breach  dtifcft 
not  merely  allege  that  H.  W.  Parsons  entered  upon  the 
premises,  and  did  certain  acts  there,  but  that  H.  W. 
Parsons,  "  who  made  a  claim  and  demand,  and  claimed 
to  have  a  right  and  title  to  the  premises,"  entered. 
Now  entry  by  a  person  claiming  to  have  a  right,  is  on6 
legal  mode  of  asserting  that  right.  The  breach  then 
states,  that  H.  W.  Parsons  procured  an  attornment  to 
himself  by  the  occupier  of  the  land ;  that,  also,  is  an- 
other legal  mode  of  pursuing,  a  claim,  and  may,  there- 
fore, be  considered  as  a  claim  in  law.  Then  the  second 
breach  alleges,  that  the  title  deeds  were  withheld  by 
A.  Walsh,  at  the  instance  and  by  and  through  the  claim 
and  demand  of  T.  B.  W.  Parsons,  one  of  the  persons 
against  whose  claims  the  defendant  covenanted  to  in- 
demnify W.  W.  and  his  executors,  &c  The  with- 
holding of  the  title  deeds  by  A.  Walsh,  at  the  instance 
of  T.  B.  W.  Parsons,  is  the  same  thing  in  point  of  legal 
effect  as  if  they  had  been  withheld  by  the  latter  him- 
self; and  that  act,  if  done  by  him,  would  have  been  in 
the  nature  of  a  claim  or  assertion  of  right  to  the  estate. 

Tfat 
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The  breathes  might  perhaps  have  been  better  assigned; 
but*  as  the  defendant  has  pleaded  over,  instead  of  de* 
marring  specialty  to  the  declaration,  I  think  that  the 
informality,  if  any,  is  thereby  eared,  and  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Courtj  the  pleas  being 
undoubtedly  bad. 


1822* 
Fowift* 

WUJM. 


Batlbt  J.  I  am  t>f  the  same  opinion.  H.  W*  Par- 
son* and  71  B.  W.  Parsons  being  specifically  named  in 
the  deed,  the  indemnity  extends  to  all  claims  in  law  or 
equity*  made  by  them*  whether  lawful  or  not.  It  has 
been  argued,  however,  that  it* docs  not  extend  to  Such 
claims  as  are  set  out  in  the  breaches  assigned*  The  de- 
fendant cannot  avail  himself  of  that  objection,  unless  he 
•hews  very  clearly  what  was  the  meaning  of  the  cove- 
nant ;  for  it  is  a  general  rule  of  construction,  that  am- 
biguous words  are  to  be  taken  most  strongly  against  tbe 
covenantor.  The  words  here  used  are,  that  defendant 
"  would  save  harmless  W.  Woodman}  his  executors,  && 
from  and  against  all  actions,  suits,  claims,  and  demands, 
both  in  law  and  equity,  which  should  or  might  be  made 
by  J.  Wi  Parsons,  H.  W.  Parsons,  or  T.  B.  W.  Parsons,9* 
and  the  first  breach  alleges,  that  H.  W.  Parsons,  "  who 
then  and  there  made  a  claim  and  demand,  and  claimed 
to  have  a  right  and  title  to  the*  premises,"  entered  and 
did  certain  acts,  which  is  equivalent  to  saying  that  he; 
claiming  to  have  a  rigfrt  and  title,  did,  in  assertion  of 
the  same,  enter  and  do  those  acts.  Now  entry  is  one 
legal  mode  of  asserting  a  right,  and,  therefore,  comes 
within  the  meaning  of  the. covenant,  as  a  claim  in  law ; 
aad  if  this  were  insufficient,  the  same  breach  further  al- 
leges, that  H.  Wk  Parsons  procured  the  tenant  in  pos* 
to  attorn ;  now  attornment  makes  the  person  in 
tenant  under  him  to  whom  the  attornment  is 
D  2  made, 
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1822.  made,  and  therefore,  by  that  act,  H.  W.  Parsons  pro- 
cured  a  recognition  of  himself  as  landlord ;  whence  it 
must  be  inferred  that  he  claimed  a  legal  title  to  the 
premises.  The  second  breach  alleges,  that  the  title 
deeds  were  withheld,  at  the  instance  of  T.  B.  fV.  Par- 
sons,  and  through  his  claim  to  the  possession  of  them ; 
the  effect  of  that  is  more  doubtful,  but  I  think  it  may 
be  considered  as  an  act  done  under  a  claim  to  the  estate. 
Perhaps  this  breach  might  have  been  bad  upon  special 
demurrer ;  but  the  defendant,  by  pleading  over,  has 
waived  objections  of  form.  The  pleas  are  admitted  to  be 
no  answer  to '  the  declaration.  Judgment  must,  there- 
fore, be  entered  for  the  plaintiff. 

Holeoyd  J.  I  am  of  opinion  that  these  breaches 
are  well  assigned.  The  objection  taken  by  the  defend- 
ant's counsel  would,  if  suffered  to  prevail,  extend  to  a 
rightful  entry  or  claim,  if  not  followed  up  by  an  action 
or  suit,  as  well  as  to  an  entry  made  under  an  unfounded 
claim ;  but  an  entry  is  a  legal  mode  of  claiming  or  as- 
serting a  right;  and  if  an  entry  had  been  made  by  any 
person  havjng  a  right,  that  would  certainly  have  come 
within  the  meaning  of  this  covenant  as  a  claim  in  law. 
Now  the  case  otNash  v.  Palmer ■,  and  the  older  authorities 
which  have  been  cited,  shew  that  claims  made  by  right 
and  those  made  by  wrong,  fall  under  the  same  legal 
operation  of  the  covenant  upon  which  this  action  is 
founded  If,  therefore,  a  rightful  entry  by  H.  W.  Par- 
sons would  have  been  within  the  meaning  of  the  words 
"  claim  in  law,"  his  wrongful  entry  must  be  so  likewise. 
The  first  breach,  however,  is  not  confined  to  the  allega- 
tion, that  H.  W.  Parsons  who  claimed  to  have  title  entered, 
&c  it  goes  further,  and  states,  that  H.  W*  P.  procured  an 

attornment. 


in  the  Third  Year  of  GEORGE  IV,  3Y 

attornment.  Now  the  effect  of  that  is  the  same  as  if  1822. 
the  tenant  had  permitted  him  to  enter  and  take  pos- 
session of  the  premises,  and  had  then  received  back  the 
possession,  and  acknowledged  him  as  the  landlord.  The 
very  act  of  obtaining  such  an  acknowledgment  from  the 
tenant,  was  in  law  making  a  claim  of  title  to  the  pre- 
mises. As  to  the  second  breach,  no  person  is  entitled 
to  title  deeds,  but  in  respect  of  the  estate  of  which  they 
are  the  muniments.  Whatever  rights  others  may  have 
arising  out  of  the  estate,  he  only  who  is  entitled  to  the 
estate  itself  is  entitled  to  the  deeds  relating  to  it  I 
therefore  agree  with  the  rest  of  the  Court,  that  our 
judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff,  (a) 

(a)  Bat  J.  was  in  the  Bail  Court. 


Cox,  Gentleman,  one,  &c.  against  Coleridge, 
Esq.  and  Another. 

r  rRESPASS  for  assaulting  plaintiff,  and  seizing  and  a  prisoner, 

laying  hold  of  him,  and  forcing  him  to  go  out  of  a  ^Sjj^ 
certain  room  in  a  certain  inn  in  Ottery  St.  Mary,  in  2"*1  ™#Fm 
the  county  of  Devon,  whereby  he  was  hurt  and  ore-  lon*  fa  ■*  «■- 

titled,  as  of 
vented  from  performing  and  transacting  his  necessary  "g1*  te  *«• 

business  there.     There  was  also  a  count  for  a  common  in  the  lew  pre- 

assault.    Plea  1st,  not  guilty,  on  which  issue  was  joined ;  cat!  on  his  be?" 

2dly,  a  justification  that  defendants  were,  and  are  two  JreU^in^ln* 

of  the  justices  of  the  king  for  the  county  of  Devon  ,  and  o^fand^ot 

that  so  being  such  justices  at  the  time  when,  &c.  they  5?°^uliTe,,P0,» 

were  assembled  in  the  said  room  within  the  said  county, 

D  3  Wd 
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1$3£9       apd  within   their  jurisdiction,  to  take  the  information 

--    -       upop  oath  of  the  prosecutor,  apd  the  several  witnesses 
Cox 

ahavut       touching  and  concerning  a  certain  felony,  before  then 
*  zr         charged  to  have  beep  committed  J&y  one  C,  fl>  wtybifl 
the  said  county,  and  within  their  jurisdiction,  and  upon 
which  charge  the  said  G,  B.  was  then  ip  custody  before, 
them,  and  to,  examine  the  said  G.  J3.9  J>eing  the  party 
accused,  touching  the  same,  and  further  to  do  and  per- 
form there  such  things  as  should  to  then)  seem  proper 
as   such  justices.     And  (hat   defendants  being  so  as- 
sembled in  the  said  roopi,  as  such  justices,  and  for  the 
purposes  aforesaid,  the  plaintiff  aftepyards,  and  before 
the  time  when,  &c.  not  having  becjj  sujnpioned  before 
them  as  a  witness  touching  the  matter  then  in  examin- 
ation, nor  being  charged  as  a  party  concerned  in  the 
same,  nor  coming  before  them  to  testify  any  knowledge 
concerning  the  same,  with  force  and  arms  wrongfully 
broke  and  entered  into  the  said  room,  and  intruded 
himself  upon    the  ~  defendants  so  assembled  therein  as 
aforesaid,  and  for  the  purpose  aforesaid*     TJie  plea  tjien 
averred  a  request  by  the  defendants  to  the  plaintiff  to 
leave  the  room,  and  that  the  plaintiff  refused  to  obey  it, 
and  continued  there  in  contempt  <?f  the  defendants,  as 
such  justices,  And  to  the  disturbance  and  violation  of 
due  order  and  decency  in  the  administration  pf  justice, 
and  to  the  hindrance  thereof;  whereupon  the  defendants 
gently  laid  their  hands  upon  him,  &c.     There  was  a 
second  justification,  that  defendants  were  lawfully  pos- 
sessed by  the  consent  of  the  master  of  the  pm  of  the 
said  room ;  and  that  they  were  there  employed  ip  their 
lawful  purposes ;  and   that  plaintiff  violently  #pd  upr 
lawfully  broke  and  entered  the  same,  &c.  whereupon, 
&c.    The  plaintiff  ip  his  replication  to  the  first  justifi- 
cation 
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cation  stated,  that  before  and  at  the  time  when,  &c.  he        1822. 

was,  and  is  one  of  the  attorneys  of  the  King's  Bench, 

and  well  skilled  in  the  laws,  statutes,  and  customs  of       ngabut 

Co&BBIMB. 

this  realm ;  and  that  the   said   G.  J3.,  before  the  sup- 
posed   breaking,    entry,    and    intrusion    in    thte    plea 
mentioned,  to  wit,  on,  &c.  had  been,  and  was  appre- 
hended, and  in  custody  under  a  warrant  of  defendants, 
as  such  justices,  and  was  about  to  be  examined  by  de- 
fendants, as   such  justices,   touching  the  same,  to  wit, 
at,  &c. ;    whereupon   the  said   G.  B.   then   and   there 
stated  and  informed  the  said  defendants,  so  being  such 
justices,  that,  upon  the  examination  of  certain  witnesses, 
the  entire  innocence  of  the  said  G.  2?.,  in  the  premises, 
would  appear  to  the  defendants  as  such  justices.     And 
that  defendants,  as  such  justices,  did  thereupon  dis- 
charge the  said  G.  B.  out  of  custody,  and  permit  and 
suffer  him  to  go  at  large,  for  the  purpose  of  enabling 
him  to  bring  such  witnesses  to  be  examined  by  and  be- 
fore the  said  defendants,  as  such  justices,  at  a  time  pre- 
fixed by  defendants  to   the  said  G,  B.  in  that  behalf, 
touching  the  felony  aforesaid.     And  that  afterwards, 
and  a  little  before  the  time  so  prefixed  to  the  said  G.  B.$ 
and    a    little  before  the    said  supposed  breaking,   &c 
in   the  said  plea  mentioned,  to  wit,  on,  &c.  the  said 
G.  JB.,  and  the  said  last  mentioned  witnesses,  being  about 
to  be  examined  by  and  before  the  said  defendants,  as 
6uch  justices,  touching  the  said  supposed   felony,  and 
the  said   defendants,  as  such  justices,  being  then  and 
there  about  to  take  such  information  as  in  the  said  plea 
mentioned ;  he,  the  said  G.  2?.,  being  an  illiterate  per- 
son and  unskilled  in  the  laws  and  customs  of  this  realm, 
applied  to,  and  requested  and  retained  the  said  plaintiff, 
as  such  attorney  so  skilled  as  aforesaid,  to  accompany 
P  4  him. 
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1822,       him,  the  said  G.  £.,  before  the  said  defendants  as  such 

~  justices ;  and  to  assist  him,  the  said   G.  2?.,  with  his, 

Cox 

agnin*       the  said  plaintiff's  counsel,  skill,  suggestions,  and  advice, 
CoucRiDei. 

in  making  his,  the  said  G.  2?.'s  defence  before  them,  the 

said  defendants,  as  such  justices,  to  the  said  charge ;  and 
in  clearing  himself  therefrom,  and  shewing  his,  the  said 
G.  JB.'s  innocence  in  the  premises,  and  in  examining 
the  said  prosecutor  and  witnesses  in  the  6aid  plea 
mentioned,  and  the  said  witnesses  in  this  replication 
first  above  mentioned,  being  witnesses  then  and  there 
adduced,  and  brought  by  and  for  the  said  G.  B.  in  that 
behalf,  to  be  examined  by  and  before  the  said  defend- 
ants as  such  justices,  touching  the  said  supposed  felony, 
the  said  last  mentioned  witnesses  being  then  and  there 
capable  of  deposing  to  and  establishing  certain  facts, 
from  which  would  appear  to  the  said  defendants,  as  such 
such  justices,  the  entire  innocence  of  the  said  G.  B.  in 
the  premises ;  and  that  there  existed  no  grounds  what- 
ever for  suspecting  the  said  G.  B,  to  have  been  guilty 
of  the  said  supposed  felony,  or  in  any  way  conusant  of 
or  implicated  in  the  same.  And  further  to  assist  and 
advise  him,  the  said  G.  B.9  in  the  premises,  as  far  as  he, 
the  said  plaintiff,  was  by  the  laws,  statutes,  and  customs 
of  this  realm,  authorised,  enabled,  and  empowered  to 
do,  to  wit,  at,  &c.  Whereupon  Uie  said  plaintiff, 
having  thereupon  as  such  attorney,  so  skilled  as  afore- 
said, then  and  there  acceded  to  the  said  request,  and 
accepted  the  said  retainer  for  the  said  G.  J3.,  did,  as  such 
attorney  so  skilled  as  aforesaid,  a  little  before  the  said 
time  when,  &c.  for  and  on  the  behalf  of  the  said  G.  2?., 
and  at  his  request,  and  upon  his  retainer  as  aforesaid, 
accompany  the  said  G.  B.  before  defendants,  as  such 
justices  as  aforesaid :  and  in  so  doing,  did  necessarily 

enter . 
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enter  into  the  said  room  in  which,  &c.  for  the  purpose        1822* 

of  assisting  and  advising  the  said  G.  B.  touching  the        ' 

Cox 
premises   as  aforesaid;   and  did   thereupon  then  and        against 

there  inform,  and  give  notice  to  the  said  defendants,  as 
such  justices  as  aforesaid,  that  he,  the  said  plaintiff,  then 
was  such  attorney  so  skilled  as  aforesaid;  and  that  he, 
the  said  plaintiff,  had  been,  and  was  so  applied  to,  re- 
quested and  retained  as  aforesaid;  and  that  he,  the 
said  plaintiff,  had  then  and  there  entered  the  said  room 
for  the  purpose  aforesaid,  and  continued  therein  from 
thence,  until  the  said  defendants  afterwards,  to  wit,  at 
the  same  time  when,  &c  of  their  own  wrong,  committed 
the  said  several  trespasses,  &c  There  was  a  similar 
replication  as  to  the  second  justification.  Demurrer 
and  joinder. 

Coleridge,  in  support  of  the  demurrer.  The  repli- 
cations cannot  be  supported,  unless  the  plaintiff  can 
establish  that  an  attorney  has  the  right  to  attend  at  an 
examination  of  this  description,  on  behalf  of  a  party 
accused  of  felony.  Now  there  is  no  authority  which 
can  be  produced  in  support  of  such  a  claim ;  and  the 
only  cases  bearing  on  the  subject,  seem  to  authorise 
the  opposite  conclusion.  In  Rex  v.  Justices  of  Stafford- 
shire (a),  there  is  an  opinion  thrown  out  incidentally  by 
by  Baylcy  J.,  that  even  in  the  case  of  a  summary  con* 
viction  under  the  game  laws,  an  attorney  has  no  right 
to  be  present.  That  is  a  much  stronger  case  than  this, 
for  there  the  magistrate  acts  judicially ;  but  here,  he  is 
only  making  a  preliminary  enquiry,  for  the  purpose  of 
ascertaining  whether  there  is  sufficient  ground  to  cora- 

(o)  l  Chkty*  SI 8, 

mit 
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Ippfp  '  W*  *  P^rtjf  %  tri(d.  And  t)je  case  of  Bex  v.  JSarrcw  (a) 
— —  i§  to  the  sajne  effect  The  first  statute  relative  to  this 
ajaviu  object,  is  1  Mfc.  3.  c.  3.,  by  which  power  was  given  to 
^PHiS*PP  qpe  jn^tiqe  to  bail  persons  arrested  for  suspicion  of 
f^9py.  Tbjep  cam?  3  ff.  7.  p.  3,,  which  confined  ths,t 
pqjvqr  to  tjyo  justices,  one  of  whom  was  tq  be  of  the 
qjoprum.  Tbe?e  iyere  followed  by  thp  1  and  2  -f$«  #  M. 
q.  13.,  ^hicb  required  froth  justices  to  be  presept  toother 
9jt  the  tjjne  of  bailing  the  prispnqr ;  and  in  the  4-th  section, 
directed  the  magiMr^es,  previously  \o  their  taking  bail? 
tp  tak?  the  e^piinatipn  of  the  pqsqner,  and  the  inform- 
$J<?p  of  tjiepfi  fj^at  bring  him.  And  this  was  afterwards 
extended  by  {?  and  3  Pi.  $  M.  q.  10.,  to  the  cases  of 
OQjnBlitjn^nts.  Now  iji  all  these  statutes  the  legislature 
'  seems  to  have  contemplated  one  agent  only  in  this  pre- 
liminary examination,  viz.  the  magistrate,  and  do  not 
app^r  tp  jiave  cqpsidered  it  ap  at  all  analogous  to  a,  trial 
ip  which  b9th  aides  were  to  be  heard.  The  proceeding 
i£,  if}  tt^e  cases,  e^c  parte  only,  and  the  presence  of  an 
attorney  for  the  prisoner  cannot,  therefore,  be  necessary. 
In  J)alt<ty9f  Justice^  c.  164,  f.  40?.,  the  law  on  this  sub- 
ject Is.  ^4  <4own  yery  strongly*  and  shews  how  little 
discretion  a  magistrate  has  in  enquiries  of  this  nature. 
He  ?ayt,  th^t  "  where  any  felony  is  committed,  and 
one  brought  before  a  justice  of  peace  on  suspicion 
thereof,  the  justice  ought  to  commit  or  require  bail, 
though  it  shall  appear  to  him  that  the  prisoner  is  not 
guilty  thereof;  for  it  is  not  fit  that  a  man  once  arrested 
and  charged  with  felony,  or  suspicion  thereof,  should  be 
delivered,  on  any  nian's  discretion,  without  farther  tri*L" 
For  this  he  quotes  Crompton,  34,  and  Lombard,  229. 
And  in  page  408.,  after  enumerating  persons  who  are 

P0( 
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npt  tf>  be  considered  as  credible  wiipeppeg,  be  #f)d*i         IWJ$. 
w  3uf  if  one  be  brought  before  a  justice  pf  pe#ce  wpou        -. 
suspicion  of  felony,  although   file  jnforjnatipn  pg^insj;        wag 
U)e  prisoqer  *hall  be  by  such  witpepses,  yet  it  seero^ 
safest  for  tfie  justice  of  the  peace  to  tp)te  their  ifjfpnn- 
atioq  for  Jhe  king,  and  tp  b'ujd  them  pyer  u*  giv$  eyi; 
denge,  &p,  ^ud  jp  commit  the  party  suspected,  aw} 
vpoQ  fpe  trjaj  &  infynp  thp  jjjstipe?  pf  g»oJ  jJeljyQjry 
c^^jrpipg  their  ^05}^"   £#^/fiy  J.  Tbw  ctyf  ftnft 
I  ajjprejuwj,  /ire  jjoj;  l&w  £t  fjif?  flr^itf  fiff)^    TI?eJf 
are,  J)pwevej>   ai^iorijieg  sjjewip$  what  tbc   l&w  wjf 
formerly,  ajtfj  lujw  Jjttle  cUscjrptipa  ya?  ^>ns% fgd  ^ 
*Ft#J  «  JBWtiMtflM    a^d  Lord  #0fy  f^jff  #"  fgf 

Q»P»  7?M/'  1M?J'#  **  ne«ty  to  the  sfflfi  t&°h 
IJp  fays,  ?«  |f  ^  prisoner  tje  brqught  beforp  a  jupgg^ 

9fP*E?pJy  fl^ffi^  Mt}i  felony  by  {he  ojtfh  pf  »  jjjptyj 

li|f  JV$CP  ?ai!Wf  #*chargp  tyffl?  b#  Wust  bail  2J 

tjie  flpj,ty?n  flf  J/°flf  fff*/«-  Npj:  C^  Jjie  prgsenge  of  an 
attorney  be  requisite,  in  order  to  examine  witnesses  for 
tbe  prisoner ;  for  it  docs  not  appear  t)wt  the  prjfQQfr 
has  any  right  to  examine  witnesses  in  this  stage  of  the 
qa^e,  Jf  the  m^gistrat^  proceeds  unfa  A?  *tetNfc  9f 
Bk>  4*  M.<>  he  must  examine  the  witnesses  on  oath* 
Now  at  the  time  when  that  statute  was  passed,  the  wit- 
n&&&>  for  the  prjspnor  could  not  have  been  sq  $t*jgii)Q), 
It  is  true,  that  Lord  Coke,  3  Inst.  79.,  is  of  a  different 
opinion,  but  the  universal  practice,  previously  to  the 
1  Awief  styu  2.  c.  9.  j.  3.,  shews  the  contrary ;  and  so  was 
the  opinion  of  Hawkins,  lib.  2.  c.  46.  s.  29.  If  so, it  would 
seem  to  follow,  (hat  it  was  not  competent  for  the  magistral? 
to  examine  witnesses  at  all  for  the  prisoner,  and,  oonse* 
quently,  that  the  presence  of  an  attorney  cannot  for 
g^t  purpose  be  necessary.    And  this  view  pf  the  case 

if 
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1822.       *s  confirmed  by  the  mode  of  proceeding  before  a  cd- 
— —       roner,  who  is  bound,  according  to  Lord  Hale,  Hist.  P.  C. 
against        vol.  ii.  p.  62.,  to   examine  witnesses  on  oath  on  both 
LSRiDos.     gjdgg^  an(j  tQ  certify  the  whole  evidence  to  the  justices  of 
gaol  delivery.     In  that  case  counsel  are  allowed  to  be 
present     But  these  proceedings  are  quite  distinguish- 
y  able  from  the  preliminary  examinations  before  magis- 

trates, and  are  in  fact  distinguished  on  this  very  ground 
by  Lord  Hale,  (a)  The  next  ground  for  the  presence 
of  an  attorney  is  supposed  to  be,  that  there  may  be  a 
question  as  to  bailing  the  prisoner;  but  that  cannot  be 
necessary.  In  many  cases  the  magistrate  has  no  discre- 
tion to  bail,  and  where  he  has,  he  is  solely  responsible,  if 
he  demands  excessive  bail.  The  present  claim,  if  estab- 
lished as  a  right,  may  lead  to  great  inconvenience;  How 
is  a  magistrate  to  know  whether  a  man  be  an  attorney  or 
not?  The  consequence  will  therefore  be,  that  any  per- 
son claiming  to  be  an  attorney  may  assume  the  right  of 
being  present.     Suppose  the  prisoner  to  be  one  of  a 


(a)  In  Dalton,  chap.drv.  p.  418.  it  is  laid  down  thus.     "  It  t 

just  and  right  the  justices  of  peace,  who  take  information  against  a  felon 
or  person  suspect  of  felony,  should  take  and  certify  as  well  such  inform- 
ation, proof,  and  evidence,  as  goeth  to  the  acquittal  or  clearing  of  the 
prisoner,  as  such  as  makes  for  the  king  and  against  the  prisoner ;  for  such 
information,  evidence,  or  proof  taken,  and  the  certifying  thereof  by  the 
justice  of  peace,  is  only  to  inform  the  king  and  his  justices  of  gaol  de- 
livery, &c.  of  the  truth  of  the  matter."  But  query,"  (be  subsequently 
adds,)  "  if  the  justices  of  peace  or  coroner  may  take  upon  oath  such 
information,  &c.  as  maketh  against  the  king.  It  seemeth  no.  Upon 
trial  of  felons  before  the  justices  of  gaol  delivery,  the  said  justices  will 
often  hear  witnesses  and  evidence  which  goeth  to  the  acquittal  of  the 
prisoner,  yet  they  will  not  take  upon  oath,  but  do  leave  such  testimony 
and  evidence  to  the  jury  to  give  credit,  or  to  think  thereof  as  they  shall 
iee  and  find  cause."  If  this  be  law,  it  may  possibly'  be  contended  that, 
subsequently  to  the  1  Anne,  si.  2.  c.  9.  «.  &.,  the  justices  of  the  peace, 
who  before  should  have  heard  witnesses  in  defence  of  the  prisoner,  but 
pot  upon  oath,  should  now  examine  those  witnesses  on  oath. 
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gang,  it  may  afford  the  means  of  communication  with        1829. 
those  not  in  custody,  and  enable  them  to  evade  justice.  Cox 

There  could  be  no  such  thing  as  a  secret  examination  agovut 
of  the  witnesses,  which,  in  a  preliminary  proceeding,  is 
often  absolutely  necessary.  If  this  claim  be  allowed,  it 
will  be  difficult  to  distinguish  from  it  the  cases  of  pro* 
ceedings  before  a  grand  jury.  Yet  it  has  never  been 
conceived  that  a  prisoner  has  a  right  to  be  present,  either 
in  person  or  by  attorney,  in  such  cases. 

Denman,  contra.  The  question  is  one  of  considerable 
importance,  inasmuch  as  of  late  years  the  cases  placed 
under  the  summary  jurisdiction  of  magistrates  have 
greatly  increased.  Cases  of  smuggling,  and  those  under 
the  excise  laws  and  game  laws,  in  which  the  judgments 
of  magistrates  are  final,  and  affect  the  liberty  and  pro* 
perty  of  many  individuals,  will  all  follow  the  same  rule; 
and  the  consequence  will  be,  that  in  all  of  them  an  ig- 
norant party  will  be  obliged  to  defend  himself  often 
in  a  nice  question  of  law  without  having  any  right  to 
legal  advice  or  assistance.  Such  a  consequence  will 
have  a  tendency  to  produce  great  injustice,  and  the 
Court  will,  therefore,  pause  before  they  arrive  at  it. 
Here  the  plaintiff  claims,  in  point  of  form,  a  right  to 
be  present  as  an  attorney ;  but  that  is  not  the  substance 
of  it ;  he  claims  really,  not  in  the  character  of  an  at- 
torney, but  in  that  of  a  person  skilled  in  the  law,  or  of 
an  advocate  for  the  party  accused.  The  object  is,  that 
the  party  accused  shall  have  the  full  benefit  of  an  ef- 
fective cross-examination  of  the  parties  accusing  him. 
This  will  not  affect  the  right  of  the  magistrates,  if  they 
please  to  have  a  secret  examination  of  the  witnesses, 
which  is  obviously  a  measure  of  police  only,  and  may 

still 
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tfttt.       Iltill  be  done  in  a  previous  or  subsequent  stage  of  the 

J-  case*      Here  the  examination  is  under  the  statute  of 

Cox 

ajninsi  jRS.  $  Af.,  and  must,  by  law,  be  in  the  presence  of  the 
prisoner,  and  the  magistrate  acts  judicially.  The  ob- 
ject is  to  throw  as  much  light  as  possible  on  the  trafts* 
action.  Hawkins,  in  the  passage  cited,  says;  that  the 
party  accused  must  be  either  bailed  or  committed,  unless 
it  Manifestly  appear  that  no  such  crime  was  committed, 
or  that  the  cause  of  suspicion  was  groundless.  But 
how  is  that  to  appear,  if  the  only  efficient  mode  of  pro- 
curing that  result  be  excluded  ?  Suppose  the  accused 
be  deaf  and  dumb,  or  illiterate,  as  in  the  case  here*  or 
a  foreigner ;  in  those  cases,  is  he  to  be  utterly  without 
assistance?  As  to  the  passages  cited  from  Daltortj  it 
may  be  6afely  admitted  that,  if  they  be  law,  this  de- 
murrer can  be  supported.  But  they  are  clearly  not 
law*  The  cases,  Bex  v.  Justices  of  Staffordshire,  and 
Rex  v.  Borron  are  not  applicable.  For,  in  the  first,  the 
decision  of  the  Court  was  only  that  no  criminal  inform- 
ation could  be  granted.  But  even  supposing  the  magis- 
trates had  acted  erroneously,  they  would  not  be  liable  to 
a  criminal  information ;  for  they  must  have  acted  cor- 
ruptly also  to  induce  the  Court  to  interfere ;  and  the 
opinion  incidentally  thrown  out  by  Bayley  J.  was  not  at 
all  necessary  to  the  decision.  The  case  of  Bex  v. 
Borron  was  also  an  application  for  a  criminal  inform- 
ation. There  the  claim  was  for  an  attorney  to  be  present 
to  make  a  speech,  and  conduct  a  prosecution  before  a 
magistrate,  which  is  very  different  from  the  present  case. 
The  proceeding  before  a  grand  jury  is  quite  distinguish- 
able; there  the  prisoner  himself  is  not  allowed  to 
be  present;  here  he  is  necessarily  present,  and  conse- 
quently the  law  which  requires  bis  presence  must  give 

him 
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him  incidentally  the  right  to  such  assistance  ft*  caft  IMS. 
alone  make  his  presence  useful  for  the  end*  of  jtrtttee*  "". 
And  the  proceeding  before  a  grfend  jury  is  tttHtlirffy  ~?$f*fL& 
followed  either  by  immediate  discharge  or  trial  hi  flpdtf 
court  In  the  case  of  an  inquisition  before  the  Coroner* 
a  party  has  a  right  td  Attend  by  fcotfnsel,  and  yet  there 
no  particular  person  Is  under  accusation  at  the  titten 
BarcUe[%  case,  (a)  This  case  is,  however,  stronger;  for 
here  a  particular  individual  is,  in  the  first  instance* 
accused  before  the  magistrate  who  is  to  hear  the  ease* 
and  is  to  decide  whether  a  committal  is  to  take  place  or 
not  If  so,  it  is  surely  essential  to  justice  that  the 
fallest  materials  should  be  afforded  for  bis  derision* 
which  can  only  be  by  giving  to  the  accused,  who  may  btf 
illiterate,  the  right  to  be  assisted  by  a  person  skilled  in  the 
law.  [Bayleyi.  Is  not  the  circumstance,  that  the  inquisi- 
tion may  be  conclusive  upon  them  as  to  the  flight,  the 
ground  on  which  parties  have  a  right  to  attend  before  a 
coroner  by  counsel  ?  Hardens  case  was  that  of  a  feh» 
de  se,  and  the  inquisition  was  therefore  not  traversable*] 
It  is  said  to  be  doubtful  whether  any  witnesses  can  be 
examined  for  the  prisoner,  because  they  could  not,  at 
the  time  of  the  statute,  be  examined  on  oath*  But  the 
authority  of  Lord  Coke,  in  the  dd  Institute^  is  strong*  (and 
Lord  Hale,  Hist.  PI.  Cr.  vol.ii.  p*283.  assents  to  it,)  that 
previously  to  the  statute  of  Anne  there  was  no  known 
law  against  the  examination  of  witnesses  on  otith  for  the 
prisoner.  The  statute  may  therefore  be  considered  as 
declaratory  of  the  law  in  that  respect.  And  even  if 
that  be  not  so,  the  consequence  does  not  follow;  for  the 
attorney  is  at  all  events  necessary  to  cross-examine  the 

(a)  2  Sid.  Ml. 

witnesses 
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1822.  witnesses  for  the  prosecution.  And  this  is  the  more 
"j^j~  necessary,  inasmuch  as  their  depositions,  certified  by 
agabut  the  magistrates,  may  afterwards,  in  case  of  their  death 
or  wilful  absence,  be  read  in  evidence  against  the  pri- 
soner, on  the  ground  that  he  has  had  the  opportunity 
for  such  cross-examination,  (a)  In  this  case,  however, 
it  appears  on  the  record,  that  a  day  was  given  to  the 
prisoner  by  the  defendants,  in  order  that  he  might  pro- 
duce witnesses.  The  objection  cannot  therefore  be 
taken  here.  The  claim  being  in  this  case  founded  on 
the  plain  principles  of  justice,  it  is  incumbent  on  the 
other  side  to  shew  some  authority  against  it.  This  they 
have  not  done,  and,  consequently,  the  plaintiff  is  entitled 
to  the  judgment  of  the  Court 

Abbott  C.  J.  If  I  thought  that  our  decision  in 
favour  of  the  defendant  would  have  a  tendency  to  pro- 
duce any  inconvenience  to  the  administration  of  justice, 
or  to  infringe  the  liberty  of  the  subject,  I  should  cer- 
tainly pause  before  I  agreed  to  it ;  but  as  I  am  convinced 
that  it  will  produce  no  such  effect,  and  that,  on  the 
contrary,  in  an  enlarged  view  of  the  subject,  it  will 
really  prove  more  beneficial  to  defendants  than  the 
opposite  conclusion,  I  do  not  think  it  right  to  delay 
giving  our  opinion  respecting  this  case.  The  plaintiff, 
it  is  clear,  cannot  be  entitled  to  succeed,  unless  he  cah 
establish  the  position,  that  every  person  accused  before 
a  magistrate,  whether  of  felony  or  misdemeanour,  has 
a  right  to  have  some  person  of  skill  in  the  law  to  attend 
on  his  behalf.     The  case  cannot  be  put  on  the  nature 


(a)  See  Rex  v.  Paine,  1  Balk.  281.     6  Mod.  163.  S.  C.    2  Hawk,  P.  C. 
lib.  2.  c.  46.  6.  5.  to  10. 
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of  the  plaintiff's  character  as  an  attorney,  for  it  is  no  1 822. 
part  of  the  proper  duty  of  an  attorney  to  attend  in  such 
cases.  He  must  attend  only  in  the  character  of  an  ad-  agamu 
vocate.  Now,  if  such  a  right  as  this  really  existed,  one 
would  expect  to  find  it  recognised  in  some  of  our  books 
of  authority.  It  is  true  that,  in  practice,  magistrates 
do  permit,  on  many  occasions,  the  presence  of  advocates 
for  the  parties  accused.  Such  a  practice  is  undoubtedly 
very  convenient  where  doubts  arise  on  matters  of  law, 
respecting  which  the  magistrates  (who  must,  however, 
be  considered  by  the  Court  as  competent  to  judge  in 
such  cases,)  may  wish  to  have  the  benefit  of  legal  as- 
sistance. But  it  does  not  follow,  from  the  existence  of 
such  a  practice,  that  there  is  any  such  right  as  that  now 
claimed.  The  right,  if  it  existed,  might  be  productive 
of  great  inconvenience.  It  would  be  difficult  to  dis- 
tinguish between  the  cases  of  an  offence  committed  by 
one,  and  that  of  one  committed  by  a  number  of  indi- 
viduals. And  yet,  in  the  latter  case,  if  an  attorney 
has  a  right  to  attend  where  one  out  of  a  gang  is  ex- 
amined, he  may  obtain  and  convey  information  to  the 
rest;  the  effect  of  which  might  be  to  frustrate  the 
justice  of  the  case.  Besides,  it  must  follow,  that,  if  the 
party  accused  has  this  right,  it  cannot  be  denied  to  the 
accuser.  The  effect  of  {hat  would  be,  that  great 
expence  and  inconvenience  would  follow,  and  great 
prejudice  to  the  prisoner  in  the  majority  of  cases; 
as  it  would  be  much  more  likely  to  happen  that  a  pro- 
secution should  be  attended  by  counsel  than  a  defence, 
and  the  magistrate  would  be  probably  as  much  influ- 
enced, if  at  all,  by  an  advocate  for  the  one  side  as  the 
other.  The  nature  of  the  proceeding  also  shews  that 
this  cannot  be  properly  demanded  as  a  right.     What  is 

E  it? 
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1822.  it  ?  It  is  only  a  preliminary  enquiry,  whether  there  be 
-  sufficient  ground  to  commit  the  prisoner  for  trial.    The 

<v>*»*  proceeding  before  the  grand  jury  is  precisely  of  the 
same  nature,  and  it  would  be  difficult,  if  the  right  ex- 
ists in  the  present  case,  to  deny  it  in  that.  This  being 
only  a  preliminary  enquiry,  and  not  a  trial,  makes,  in 
my  mind,  all  the  difference.  At  a  trial  before  a  magis- 
trate it  may  perhaps  be  different.  But  to  establish 
the  right  now  claimed  would,  as  it  seems  to  me,  be 
productive  of  great  inconvenience.  By  adhering  to  the 
present  practice  we  shall  prevent  this.  It  is  far  better 
and  safer  to  leave  it  to  the  discretion  of  the  magistrates 
in  each  particular  case,  whether  they  will  admit  or  ex- 
clude an  advocate  for  the  accused  party.  I  think,  there- 
fore, that  our  judgment  should  be  for  the  defendants. 

Bayley  J.  This  is  not  the  case  of  a  summary  con- 
viction, but  of  an  accusation  of  felony,  and  the  decision 
of  the  magistrate  is  not  conclusive.  Whenever  the 
former  case  shall  arise,  I  wish  not  to  be  considered  as 
bound  by  the  obiter  dictum,  which  I  am  reported  to 
have  used  in  the  case  cited ;  I  am  open  to  hear  that 
point  argued  whenever  it  becomes  necessary.  This 
question  is,  however,  quite  different ;  and  my  present 
opinion  does  not  go  upon  any  distinction  between  the 
character  of  an  attorney  and  a  counsel,  for  it  appears 
to  me  that  neither  the  one  nor  the  other  has  a  right  to 
attend  in  such  cases  as  the  present,  either  on  behalf  of 
the  prosecution  or  for  the  prisoner.  As  to  the  passages 
which  have  been  cited  from  Dalton,  I  am  by  no  means 
satisfied  with  their  authority;  for  I  think  that  a  magis- 
trate is  clearly  bound,  in  the  exercise  of  a  sound  dis- 
cretion, not  to  commit  any  one,  unless  a  primfi  facie  case 
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is  made  out  against  him  by  witnesses  entitled  to  a  rea-  18S& 
sonable  degree  of  credit.  It  seems  to  me  that  it  is  only  ^ 
*  privilege  to  the  accused  to  be  allowed  an  adviser,  and  Q**"*** 
not  a  right ;  but  it  may  be  very  useful  for  a  magistrate 
to  grant  it  in  many  cases,  and  it  is  to  be  presumed  that 
be  will  do  so  on  all  proper  occasions.  Besides,  if  the 
party  be  really  innocent,  he  will  himself  be  able  tp 
suggest  to  the  magistrate  all  such  matters  as  may  tend 
to  elucidate  the  truth.  There  is  an  analogy  between 
this  case  and  an  enquiry  before  a  grand  jury ;  and  if  it 
be  hard,  as  it  is  argued,  that  a  party  accused,  who  by 
law  is  allowed  to  be  present  at  the  enquiry,  should  be 
deprived  of  the  assistance  of  an  advocate,  in  how  much 
worse  a  situation  is  he  placed  before  a  grand  jury, 
where  he  is  not  even  allowed  to  be  present  himself;  and 
yet,  in  that  case,  upon  a  bill  being  found,  a  warrant 
immediately  issues,  upon  which  he  may  be  deprived  of 
his  liberty.  There  is  no  authority  which  has  been 
cited  in  favor  of  the  right  now  claimed,  and  the  state 
of  the  law  at  the  time  when  the  statute  of  Ph.  Sf  M. 
passed,  affords  a  strong  argument  against  it,  for  at 
that  period  the  witnesses  for  a  prisoner  could  not  be 
examined  upon  oath,  and  the  only  possible  benefit 
which  could  at  that  time  be  derived  from  the  presence 
of  an  advocate  for  the  party  accused,  would  be  the 
cross-examination  of  the  witnesses  for  the  crown.  This, 
however,  is  a  narrow  ground,  and  I  do  not  rely  upon 
it  as  a  foundation  for  my  opinion,  which  rests  upon  the 
broad  ground  that  this  is  entirely  in  the  discretion  of 
the  magistrate,  and  cannot  be  claimed  as  a  right. 

HohROYD  J.     I  am  of  the  same  opinion,  that  the 
right  claimed  cannot  legally  be  supported*    A  magi** 

E  2  trate, 
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'  1822.  trate,  in  cases  like  the  present,  does  not  act  as  a  court 
of  justice ;  he  is  only  an  officer  deputed  by  the  law  to 
enter  into  a  preliminary  enquiry,  and  the  law  which 
casts  upon  him  that  jurisdiction,  presumes  that  he  will 
do  his  duty  in  enquiring  whether  the  party  ought  to  be 
Committed  or  not.  The  claim  now  set  up  must  be  to 
have  any  person  skilled  in  the  law  present  at  the  enquiry ; 
for  the  plaintiff  cannot  rely  upon  his  legal  character  of 
an  attorney.  This  claim,  therefore,  must  be  general ; 
that  any  person  skilled  in  the  law  has  a  right  to  attend, 
or  it  cannot  be  supported  at  all.  Then,  can  such  a 
general  claim  be  supported  ?  There  is  no  authority  in 
the  books  for  it,  nor  is  it  agreeable  to  the  usual  practice 
in  such  cases.  It  certainly  may  be  very  convenient  and 
desirable,  in  many  instances  where  legal  doubts  arise, 
that  a  party  should  have  such  assistance,  but  that  alone 
cannot  establish  the  general  right ;  I  think,  therefore, 
that  as  the  magistrate,  in  cases  like  the  present,  only 
commits  the  party  for  the  purpose  of  further  answer- 
ing the  charge  made,  the  present  claim  cannot  be 
supported. 

Best  J.  In  the  case  of  The  King  v.  Barron,  this 
Court  declared  that  an  attorney  has  no  right  to  be  pre- 
sent at  an  enquiry  before,  a  magistrate  on  a  charge  of 
felony.  This  right  of  an  attorney  was  not  the  principal 
point  then  under  our  consideration,  and  I  therefore  should 
not  feel  myself  precluded  by  the  authority  of  that  case 
from  again  examining  the  question.  I  cannot  discover 
any  ground  on  which  an  attorney  can  claim  a  right  to 
attend  an  examination  of  this  sort,  cither  for  the  prose- 
cution or  the  prisoner.  What  authority  is  there  to 
support  such  a  right  ?  We  have  been  referred  to  none 

and 
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and  none  can  be  found.  It  cannot  be  contended,  that  1822. 
the  common  law  acknowledges  any  such  right.  It  is 
however  argued,  that  the  examination  of  a  prisoner  by  «#»** 
s  magistrate,  under  the  statutes  of  Ph.  8?  Jf,,  is  a  ju- 
dicial enquiry,  and  that  therefore  the  prisoner  has  a 
right  to  the  assistance  of  an  attorney.  But  the  history 
of  these  statutes  proves  that  they  were  not  intended  to 
authorise  any  such  thing.  The  preamble  to  the  1  and 
2  Ph.  4r  M.  c.  13.,  informs  us,  that  the  3  Henry  7-  c.  5* 
which  had  restrained  the  power  given  to  one  magistrate 
by  1  Rtc.  3.  c.  S.j  to  bail  persons  accused  of  felony,  had 
not  prevented  single  magistrates,  by  sinister  means, 
from  setting  at  large  the  greatest  offenders.  This 
statute,  after  declaring  what  offences  shall  be  bailable, 
and  the  manner  in  which  the  justices  shall  proceed  in 
admitting  them  to  bail,  directs,  that  before  the  justices 
admit  to  bail,  they  shall  take  the  examination  of  the 
prisoner  and  the  information  of  them  that  bring  him, 
and  certify  them  to  the  justices  of  gaol  delivery.  This 
statute  did  not,  however,  require  any  examination  to  be 
taken  where  the  prisoner  was  committed.  I  think, 
therefore,  that  the  principal,  if  not  the  only  object  of 
the  legislature,  in  passing  this  law,  was  to  require  in- 
formation to  be  given  to  the  justices  of  gaol  delivery  of 
the  cases  in  which  the  magistrates  had  admitted  pri- 
soners to  bail,  and  was  not  to  institute  a  judicial  enquiry. 
The  information  thus  obtained  was  found  useful  on  the 
trials  of  prisoners,  and,  therefore,  the  2  and  3  of  PJufyM. 
c.  10.  extended  the  provisions  of  the  former  act  to  the 
cases  where  the  prisoner  was  committed;  and  the  only 
object,  as  it  seems  to  me,  was  to  give  assistance  to  the 
Judge  before  whom  the  prisoners  were  to  be  tried ;  and 
so  far  was  this  examination  from  being  a  judicial  en- 
E  3  quiry, 
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1822.  quiry,  which  means  an  enquiry  in  order  to  decide  onthe 
-  guilt  of  innocence  of  the  prisoner,  that,  as  the  law  wad 

against  administered  a  few  years  after  the  passing  these  statutes, 
fne  justices,  even  where  it  appeared  that  a  prisoner  wafl 
not  guilty,  were  not  to  discharge  him  without  bail. 
Dalton,  c.  1 64.  The  modern  practice  is,  indeed,  different, 
and  U  more  consistent  with  law  and  humanity ;  and  I 
refer  to  Datton,  only  to  shew  that  It  could  not  then  have 
been  the  opinion  of  the  profession  that  this  examination 
was  any  thing  like  a  judicial  enquiry.  It  has  been 
argued  that  a  prisoner  under  examination  should  have 
the  assistance  of  an  attorney,  to  cross-examine  the  wit- 
nesses for  the  crown,  the  depositions  taken  being,  ih 
certain  cases,  evidence  against  him,  on  account  of  hid 
having  had  an  opportunity  for  cross-examination,  fiat 
this  does  not  mean  cross-examining  by  counsel  or  at- 
torney,  for  that  formerly  was  not  allowed  to  a  prisoner, 
even  on  his  trial,  (a)  Besides,  if  this  right  exists,  the* 
Can  never  be  any  private  examinations,  which  are  very 
frequent,  and  often  very  necessary  for  the  purposes  of 
jitstice.  They  are  useful,  not  merely  to  take  down  In 
writing  such  evidence  as  is  to  be  offered  at  the  trial,  Bttt 
to  find  where  further  evidence  may  be  obtained,  and' to 
get  at  accomplices.  These  objects  would  be  defeated 
if  any  one  had  a  right  to  be  present  who  could  convey 
intelligence  of  what  had  passed.  It  may  be  said,  that  da 
the  prisoner  must  be  himself  present,  he  may  communi- 
cate with  his  accomplices ;  but  the  magistrates,  whiltt 
he  is  under  commitment  for  further  examination,  toay 
lawfhlly  prevent  him  from  giving  intelligence  to  lfftl 
companions.  It  may  be  extremely  hard  that  an  innocent 

(«)  AatfMi*  lib. ft  Ci&fc  ft.  1. 

person 
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person  should  be  confined  for  an  hour,  when,  if  be  were        1822. 

allowed  professional  assistance  and  witnesses,  he  could 

demonstrate  his  innocence,  and  entitle  himself  to  his     ^  again* 

discharge.     But  there  is  no  rule,   however  wise,  that 

does  not  produce  some  inconvenience  or  hardship,  and 

the  question  always  must  be,  does  the  good  outweigh 

the  eriL     Considering  how  many  desperate  offenders 

might   escape  justice,    and    proceed   uninterrupted  in 

their  guilty  career,  if  this  right  were  allowed,  I  have 

no  hesitation  in  saying  that  it  ought  not  to  be  admitted, 

and  that  we  ought  to  give  judgment  for  the  defendants. 

Judgment  for  the  defendants. 


Habvey  and  Others,  Assignees  of  M.  B.  Hah-  JWtyt 
v£y  and  J.  W.  Harvey,  Bankrupts,  against 
Ramsbottom  and  Others. 


ASSUMPSIT  for  money  had  and  received  by  the  a  trader  oaring 

aA    _  „     ,  .  *     .        ,  .     f_  bean  arrested 

defendants,  to  the  use  of  the  plaintiffs,  as  assignees,  on  tboxxh 
At  the  trial  before  Abbott  C.  J.,  at  the  sittings  after  last  £fe  MrYants  not 
Hilary  term,  it  was  contended,  on  the  part  of  the  plain-  ^Jmmt^ 
tiffl,  that  both  the  bankrupts  had  committed  acts  of  ^j£|^ 
bankruptcy  on  the  morning  of  the  21st  May,  1814.  as  he  was  afraid 

^^  of  being  er» 

The  jury,  under  the  direction  of  the  Lord  Chief  Justice,  mead  again. 

On  the  morn- 
found  a  verdict  for  the  plaintiffs,  and  it  was  agreed  that  ing  of  the  sist 

the  damages  should  be  referred.      But,  on  a  motion  bouse  wm 

being  made,  on  the  part  of  the  defendants,  for  a  new  ^penonwaa 

admitted  until  it 
had  been  ascer* 

tamed  from  tbo  window  who  be  was:  Held,  that  an  act  of  bankruptcy  was  committed  on 

that  morning,  although  no  creditor  was  actually  denied. 

E  4  trial, 
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1822.  trial,  on  the  ground  that  M.  B.  Harvey  had  not  com- 
— "" —  mitted  any  act  of  bankruptcy,  the  Court  directed  tbo 
against       following  case. 

In  the  beginning  of  May,  1814,  and  for  some  years 
previously,  M.  B.  Harvey  and  J.  W.  Harvey  carried  on 
business  as  bankers  at  Rochford  and  BiUericay.  M.  B. 
Harvey lived  at  Witham,  which  is  25  miles  from  Roch- 
ford, and  SO  miles  from  BiUericay.  On  the  16th  May 
in  that  year,  J.  W.  Harvey  committed  an  act  of  bank- 
ruptcy, by  absconding  with  a  large  sum  of  money  be* 
longing  to  the  partnership.  On  the  20th  May,  M.  B. 
Harvey  having  heard  of  his  partner's  absconding,  sent 
for  two  of  his  private  tradesmen  «t  Witham  and  paid 
their  bills,  stating  to  one  of  them  that  he  was  ruined, 
and  did  not  wish  any  tradesman  to  lose  any  thing  by 
him.  In  the  evening  of  the  20th  May,  M*  B.  Harvey 
was  arrested  in  his  own  house  at  Witham  for  upwards 
of  1400/.,  upon  a  writ  against  him  and  J.  W.  Harvey, 
by  an  attorney,  whose  name  was  in  the  warrant,  in 
company  with  another  person.  M.  B.  Harvey  said  it 
was  not  a  partnership-debt;  he  had  nothing  to  do  with 
it,  and  desired  the  officer  to  let  him  send  for  his  son, 
Z).  W*  Harvey,  who  was  a  professional  man,  and  pro* 
mised  the  officer  that  be  should  have  access  to  him 
on  the  following  day.  After  the  departure  of  the 
officer,  M.  B.  Harvey  expressed  himself  angrily  to  his 
servants  for  having  let  those  men  in ;  his  two  servants 
assisted  him  to  bed,  and  he  desired  them  not  to  let  any 
person  into  the  bouse  they  did  not  know,  stating  that 
he  was  afraid  of  being  arrested  again ;  and  that  if  he  was 
ruined  himself,  be  did  not  wish  to  ruin  any  body  else 
and  did  not  wish  to  have  any  body  bound  for  him.  In 
consequence  of  this,  on  the  next  day,  the  21st,  the 

servants 
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servants  did  not  open  the  door  without  ascertaining       1322. 
from  the  window  what   persons   required  admission.       Ha**xy 
The  key  of  an  outside  gate  was  delivered  by  one  Turner*       ^*"f 
who  used  to  work  in  the  garden,  to  one  of  the  servants 
in  the  house*    The  servants  kept  the  house  in  this  way 
until  D.  W.  Harvey*  the  son  and  attorney  of  the  bank- 
rupt, arrived  in  the  afternoon  of  the  next  day,  Saturday 
the  21st,  but  no  persons  called  upon  the  said  M.  B.  Hat* 
vey  during  that  time.     On  that  day,  after  D.  W.  Harvey 
arrived,  be  went  to  the  officer  who  went  up  with  him 
to  If.  B.  Harvey's  house,  and  a  bail  bond  was  given 
immediately.     One  of  the  plaintiffs  came  that  day,  and 
a  Mr.  Medina  called  about  nine  o'clock  in  the  evening, 
and  rung  at  the  bell  and  was  let  in.     He  asked  to  see 
Z>.  W.  Harvey.    The  latter  had  directed  the  servant,  in 
the  presence  and  hearing  of  M.  B.  Harvey*  not  to  let  - 
him,  M.  B.  Harvey,  be  seen,  and  desired  that  he  might 
be  got  up  stairs  immediately.    2).  W.  Harvey  was  told 
that  Medina  had  asked  for  him,  and  he  went  to  talk 
to  Medina*  and  said  that  he  would  keep  him  in  talk 
while  the  servants    got  their   master,    who    was  old 
and  paralytic,    up    stairs.      M.  B.  Harvey  went  up 
stairs  most  part  of  the  way  by  himself,  which  he  had 
jiot  done  before  since  bis  illness,  he  went  without  his 
stick,  he  bad  been  ill  two  or  three  weeks  and  bad  never 
got  well  since.    Medind*  dealing  with  the  bankrupts 
was  this;  he  had  exchanged  an  acceptance  with  the 
bankrupts  for  his  accommodation  for  2000/.  a  few  days 
before,  and  he  went  to  enquire  about  the  acceptance.    He 
enquired  for  D.  W.  Harvey,  and  asked  what  was  become 
of  bis  bill,  as  be  wished  to  get  it  back;  and  the  latter 
knowing  the  nature  of  his  enquiries,  and  that  he  bad  no 
claim  upon  hi0  father,  and  thinking  bis  father  too  ready 

to 
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1822.       to  communicate,  and  that  he  might  be  entrapped  by 

him,  wished  Medina  not  to  see  him.    When  Medina 

Hahtit 

again*  was  gone,  M.  B.  Harvey  returned  down  stairs  'to  supper. 
On  the  Sunday,  the  22d,  the  servants  left  the  door  open 
as  usual,  understanding  that  no  arrest  could  take  place 
on  that  day.  D.  W.  Harvey  went  away  on  that  day. 
On  Monday,  the  23d  of  May,  the  doors  were  kept  fast 
all  the  day,  and  on  Tuesday  the  24th,  M.  B.  Harvey 
left  his  house  at  Witham,  and  went  to  Rochford,  to  the 
house  of  J.  W.  Harvey,  for  the  purpose  of  paying  the 
notes  of  the  house,  and  he  continued  there  visible  to 
every  body,  and  paid  all  the  notes  that  appeared  until 
no  more  were  brought  forward.  He  then  returned  to 
Withauu  On  the  24th,  the  defendants  made  a  large 
advance  of  cash  to  M.  B.  Harvey.  The  question  for 
the  opinion  of  the  Court  was,  whether  M.  B.  Harvey 
committed  atty  act  or  acts  of  bankruptcy  under  the 
circumstances,  and  if  he  did,  at  what  time  the  interest 
of  the  assignees  by  relation  to  the  act  of  bankruptcy 
accrued. 

F.  Pollock  for  the  plaintiff.  M.  B.  Harvey  committed 
an  act  of  bankruptcy  on  the  morning  of  the  21st.;  for 
he  gave  orders  to  bis  servants  not  to  let  any  persons  in  * 
whom  they  did  not  know,  saying  he  was  afraid  of  being 
arrested^  and  on  the  following  day  the  house  was  shut 
up.  In  Lloyd  v*  Heathcote,  it  was  held,  that  the  act  of 
a  trader  giving  a  general  order  (a),  to  be  denied  to  all 
comers,  was  sufficient  evidence  of  a  beginning  to  kee£ 
house  with  intention  to  delay  creditors,  and  that  a  be- 
ginning to  keep  house  with  such  intention,  constituted 

(a)  *2trod>tm**3*S. 

an 


ik  the  Thied  Year  or  GEORGE  IV.  W 

at!  act  of  bankruptcy,  although  no  creditor  were  ao-  IBM. 

ttially  delayed.      He  also  cited  Bayly  v.  Schqfield  (a),  Hnvtr 

and  Chenoneth  v.  Hay  (ft),  and  Robertson  v.  Liddell.  (c)  mJ£Sl 


Parke,  contri  To  constitute  an  act  of  bankruptcy, 
there  must  be  some  act  done  by  the  trader,  accom- 
panied with  an  intention  to  delay  his  creditors.  Here 
the  act  relied  upon  is  a  beginning  to  keep  house;  now 
that  means  either  the  actual  excluding  of  creditors  alto* 
gether  from  the  house;  or  the  bankrupt's  removing 
from  that  part  of  the  house  to  which  creditors  usually 
have  access.  Now  here  the  place  from  which  all  per- 
sons were  excluded  on  the  21st  May,  was  not  the  usual 
place  of  business  of  the  trader,  and  that  distinguishes 
thfo  from  all  the  other  cases.  In  order  to  constitute  a  be- 
ginning to  keep  house  by  an  exclusion  of  creditors 
altogether,  there  must  not  only  be  an  order  by  the  bank- 
rupt to  deny  him  to  creditors,  but  an  actual  denial. 
Here  the  order  was  not  to  deny  the  bankrupt  to  cre- 
ditors only,  but  to  all  persons;  and  it  was  given  by 
an  aged  und  infirm  person,  who  bad  been  alarmed  hi 
consequence  of  having  been  arrested.  This,  therefore, 
cut  hardly  be  construed  into  an  order  to  deny  him  to 
creditors.  But  no  creditor  was  actually  denied.  Now 
an  order  by  a  trader  to  deny  him,  is  not  an  act  of  bank- 
ruptcy, unless  there  be  an  actual  denial.  Jachnatv. 
Nightingale  (tf),  Hawfres  v.  SaunaWs  (*),  Garret  v. 
Moitie.  (/)     In  Dudley  v.  Vaughan  (g),   Lord  EttetOth 


(a)  IM.&S.  338.  (*)  \M.$S.  676. 

(e)  *  E<utt  487.  (d)  Bud  N.P.  40. 

(0  Cooke's  JBkpi.  Laws,  174.  (/)  5  T.R.  575. 
(*)  1  Campb,  271. 

rough 
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1822.  rough  held,  that  there  must  be  a  denial  to  a  creditor 
xT^T"  who  asked  to  see  the  bankrupt  personally,  and  that  a 
<v<xnst  denial  to  a  creditor  who  merely  demanded  payment  of 
a  debt,  without  asking  to  see  the  bankrupt,  was  not 
evidence  of  a  beginning  to  keep  house;  and  in  Garret 
v.  Moule,  it  was  held,  that  a  keeping  house  without  an 
actual  denial  to  a  creditor,  was  not  an  act  of  bankruptcy. 
\Bayley  J.  In  Lloyd  v.  Heathcote,  Burrough  J.,  upon 
whose  award  the  question  in  Garret  v.  Mode  was 
raised,  considered  that  that  case  was  overruled  by  the 
case  of  Robertson  v.  Liddell.]  In  Heylor  v.  Hall  (a), 
it  was  held,  that  a  man's  keeping  his  house  for  al  o  ng 
time,  did  not  constitute  an  act  of  bankruptcy ;  and  that 
case  is  recognised  in  Bacon's  Abr.  tit  Bankruptcy.  If 
a  mere  order  to  deny  a  trader  to  creditors,  unaccom- 
panied with  an  actual  denial,  be  an  act  of  bankruptcy, 
this  consequence  will  follow,  that  if  a  trader  were  to 
order  his  servants  not  to  admit  his  creditors  generally, 
and  afterwards  changed  his  mind,  and  all  creditors 
were  admitted  to  see  him,  that  would  be  an  act  of 
bankruptcy. 

Abbott  C.  J.  I  was  surprised  to  find,  upon  read* 
ing  this  case,  that  the  Court,  upon  the  motion  for  a 
new  trial,  bad  ordered  the  facts  to  be  stated  in  a  special 
case;  for  when  we  advert  to  the  words  of  the  statute, 
1  Jac.  1.  c.  15.  s.2;  it  is  impossible  to  doubt,  that  a 
trader  who  intends  to  delay  his  creditors,  either  by 
keeping  house,  or  otherwise  absenting  himself,  is  guilty 
of  an  act  of  bankruptcy,  although  no  creditor  be  thereby 
Mutually  delayed.    The  words  are  "  that  every  trader 

(a)  iVffWr,^, 

who 
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who  shall  begin  to  keep  his  house,  or  otherwise  absent        1922. 

himself,  to  the  intent  or  whereby  his  creditors  shall  or       — 

*  Harttt 

may  be  defeated  or  delayed,  shall  be  adjudged  a  bank-        against 

rupt  Now  did  not  the  bankrupt  begin  to  keep  house  as 
a  mode  of  absenting  himself  with  an  intent  to  delay  his 
creditors  ?  It  appears,  that  M.  B.  Harvey  having  been 
arrested  on  the  20th  May,  desired  his  servants  not  to 
let  into  the  house  any  person  whom  they  did  not  know, 
stating  as  a  reason  that  he  was  afraid  of  being  arrested 
again.  On  the  morning  of  the  21st  of  May,  the  ser- 
vants act  upon  this  order,  and  no  persons  are  admitted 
into  the  house  until  it  had  been  first  ascertained  from  the 
window  who  they  were.  It  is  impossible  to  doubt,  upon 
this  statement  of  facts,  that  there  was  a  beginning  to 
keep  house,  to  the  intent,  and  whereby  creditors  might 
be  delayed,  on  the  morning  of  the  21st  May,  when  the 
doors  were  kept  closed,  although  in  fact  no  creditor 
then  called.  The  case  of  Lloyd  v.  Heathcote  is  an 
authority  expressly  in  point. 

Judgment  for  plaintiff. 


Girdlestone  against  Allan. 


Mmmber  16th. 


MARRY  AT  had  obtained  a  rule  to  shew  cause  why  The  \i  G.3. 
the  indenture  whereby  the  defendant  had  granted  „'<*  imperative 
an  annuity  of  1050/.  to  the  plaintiff,  and  the  bond  and  £)t  iteb  inu£e;r 
warrant  of  attorney  given  to  secure  the  same,  should  JfSSte  iS^ 
not  be  delivered  up  to  be  cancelled,  and  the  judgment  JjJJ^jj^^ 
entered  up  on  the  warrant  of  attorney  be  vacated.     The  ";  case  of  ; 

*  ¥  violation  of 

ground  of  the  application  was,  that  part  of  the  con-  that  clauw  of 

*  rr  r  the  act,  or  to 

do  bo  on  certain 
term*,  or  to  refuse  to  do  so,  according  to  the  circumstances  of  each  particular  esse. 

sideration 


GlftDLUTOHX 
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1822.  sideration  money  for  the  purchase  of  the  annuity  had 
been  returned  to  the  plaintiff,  contrary  to  the  statute 
17  G.  3.  c.  26.  s.  4.  It  appeared,  that  the  plaintiff,  who 
was  an  attorney,  and  in  partnership  with  two  others  of 
the  name  of  Bellamy,  had  negociated  the  annuity  for 
the  defendant,  and  had  ultimately,  in  conjunction  with 
one  James  Watson,  become  the  grantee  of  it  himself. 
The  consideration  money  was  duly  paid,  and  the  de- 
fendant then  repaid  to  the  plaintiff  the  amount  of  the 
bill  of  costs  of  the  plaintiff  and  his  partners  for  pro- 
curing the  annuity.  The  bill  contained  the  following 
charge.  "  Fee  on  negociating  the  annuity,  and  for 
many  letters  to  you  and  Mr.  Corfield,  and  attending  on 
Mr.  Watson  thereon,  at  105.  per  cent,  S5£"  The  affi- 
davits in  answer  negatived  all  fraud  on  the  part  of  the 
plaintiff,  and  stated,  that  the  bill  was  bona  fide  for 
work  done  for  the  defendant,  and  the  charges  fair  and 
reasonable ;  and  that  the  money  returned  by  the  defend- 
ant was  not  appropriated  to  the  plaintiff,  but  carried  to 
the  general  funds  of  the  firm,  and  that  no  part  of  it 
was  received  by  Watson  at  all.  On  shewing  cause,  the 
plaintiff  offered  to  reduce  the  annual  payment  to  1001 ; 
and  the  only  question  was,  whether  it  was  imperative 
on  the  Court  to  vacate  the  securities,  or  discretionary 
with  them  to  refuse  to  do  so  on  the  terms  offered. 

Scarlett  and  Campbell  shewed  cause,  and  contended 
that  this  was  an  application  to  the  discretion  of  the 
court;  and  in  support  of  that  position  they  referred 
to  Barber  v.  Gamson(a\  and  the  cases  there  cited. 


(a)  4j&.$<rf.281. 

Marryat 
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Marryat  and  Abraham,  contra.     The  act  is  impera-        1822. 
tive:    the  words   are,   that   in  case  any  part  of  the       ""■""■ 

GlftBLMffOKB 

consideration  money  be  returned  to  the  party  advancing        agobut 

Allay. 
the  same,  it  shall  and  may  be  lawful  for  the  court  to 

order,  &c  Now  where  the  act  to  be  done  is  for  the 
public  benefit,  these  words,  "  it  shall  and  may  be  law- 
ful," in  an  act  of  parliament,  are  to  be  construed  as 
imperative  on  the  court,  Here  it  is  for  the  public 
benefit;  for  it  is  for  the  protection  of  needy  persons 
from  the  unreasonable  demands  of  those  who  would 
otherwise  take  an  unfair  advantage  of  their  necessities. 
The  case  of  Barber  v.  Gamson,  was  not  heard  by  the 
full  court,  and  was  only  the  opinion  of  two  judges  as  to 
this  point. 

Abbott,  C.J.  The  only  question  here  is,  whether 
this  act  of  parliament  be  imperative  on  the  court,  or 
whether  we  have  a  discretionary  power  vested  in  us. 
I  think  that  we  have  a  discretionary  power.  In  Cook 
v.  Tower  (a),  the  Court  of  Common  Pleas  came  to  this 
conclusion,  and  there  Lord  C.  J.  Mansfield  puts  fraud 
as  the  ground  on  which  alone  the  court  ought  to  inter- 
fere; and  Mr.  Justice  Chambre,  speaking  of  this  section, 
says,  "  The  expression  in  the  three  preceding  sections 
is,  that  the  instrument  shall  be  wholly  null  and  void :  the 
fourth  only  says  that  it  shall  and  may  be  lawful  for  the 
court  to  cancel  the  deeds,  which  is  of  a  very  different 
import.  Where  these  words  have  been  considered 
imperative,  they  have  been  so  held  from  the  nature 
of  the  case.  It  is  in  this  case  discretionary  with  the 
court,  whether  they  will  entertain  the  application."9 

(a)  1  Taunt.  372. 

Since 
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1822. 
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Since  that  case  was  decided I,   sev.  .^^^of 

fore  that  court,  in  winch  *** c  .**^  „  *  jato 

on  certain  terms  which  could  not  ^  ^  ^  ^  ^  and 

tfce  act  had  been  Mr^»~  '  *^"       ^  I-  * 

of  Barber  v.  G-*  deCld^f  ^^|c*«d. 
and  H.^  -  tb»  court,«  to  ^^^^ 

that  decision  I  entirely  concur   an  *** 

moSt  mischievous  if  we  were  to  co  ^.^  ^  ^  ^ 
perative  on  us  to  vacate ,  •£*  .^^edtbat 
motion.    The  objecuon  m  th«         *«**       ^though 

one  on  the  part  of  the  defendant        ^       ^^ 

nec^sarytodecideasto^vahd 

c      •  •      t\,«tweoughttodischa» 
of  opimon  that  we  o  « 
on  the  terms  offered  by  the  p 
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^discharged  on  the  plant, 

duce  the  annuity  to  TOOL 


w  be  binding 
^       ^be  inferred, 


*^-  .flowed  they 
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November  18  th. 

A  cUmo  in  a 
prirate  inclo- 
«iro  act,  de- 
claring that 


The  Kino  ^ains*  The  Justices 


'^Lswtdchwere 
^^henpntedted,) 
%e;«nd  there 


-Ti  V  an  act  passed  in  the  50  G.  8. 

13  in  the  parish  of  Gosforth,  m  the 
"fift '2LS?  W,  and  in  which  the  general  im 
2£?!5!™£-       recUed.     «  It  was  enacted,  that  one 

,-j  •«  l.w  unless  the  same  &«*  »»**«  been 

r.-*ir^f.rcett^nC^-   - 


of  the  commis- 
sioners sholl   *>*a 
Wnd/ng  to  the 
parties  concern* 

^qS^Tcl*  J^  -™t"o"Sc  party  r^*jT5™i^S^  w 
ncJosare  mo*,      Cotber  tbar :and< -^33^-) 
^closure   act   «a*Ksclared  to  be  bind  ng,  *«**   » 
" ^o^falUng  within  this  exception. 


were 
the  i 


by  a  justice 


(a)  41G.3.C.103. 


i,v  infet«ce 
,f  this  set. 

There 
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year,  during  the  execution  of  that  act,  (such  year  to       1822. 
be  computed  From  (he  day  of  the  passing  thereof,)  the       — — 

The  JfjiUQ 

commissioners  should,  and  they  were  thereby  required        «*mnst 

The  Justice*  of 

to  make  a  true  and  just  statement,  or  account  of  all  CtixmfrA** 
monies  by  them  received  and  expended,  or  due  to  them 
for  their  own  trouble  and  expences  in  the  execution  of 
that  or  the  recited  act ;  and  such  statement  and  account 
when  so  made,  together  with  the  vouchers  relating 
thereto,  shonld  be  by  them  laid  before  one  of  his  majesty's 
justices  of  the  peace  for  the  said  county  of  Cumberland, 
(not  interested  in  the  said  division  and  inclosure,)  to  be 
by  him  examined  and  balanced :  and  such  balance  should 
be  by  such  justice  stated  in  the  book  of  accounts  to  be; 
kept  in  the  office  of  the  clerk  of  the  commissioners ;  and 
no  charge  or  item  in  such  accounts  should  be  binding  to 
the  parties  concerned,  or  valid  in  law,  unless  the  same 
should  have  been  duly  allowed  by  such  justice."  And  by 
a  subsequent  clause  it  was  enacted,  that  "  if  any  person 
should  think  himself  aggrieved  by  any  thing  done  in  pur- 
suance of  that  act,  or  the  recited  act,  (other  than  and 
except  such  determinations  as  were  by  that  or  the  said 
recited  act  declared  to  be  binding,  final,  and  conclusive ; 
and,  except  in  such  cases,  where  an  issue  at  law  was 
thereinbefore  authorised  to  be  tried,)  then  he  might  ap- 
peal to  the  general  quarter  sessions  of  the  peace,  &c.  Sec." 
In  pursuance  of  the  first  of  these  clauses,  the  com- 
missioners on  the  18th  of  May,  1822,  made  out  aa 
account  of  monies  expended  by  them  in  the  execution 
of  the  act,  and  laid  it,  together  with  all  necessary 
vouchers,  before  one  of  his  majesty's  justices  of  the 
peace  for  the  county,  (not  interested  in  the  inclosure,) 
by  whom  it  was  examined,  balanced,  and  allowed.  At 
the  Midsummer  sessions  certain  persons,  interested  in 

F  the 
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l&M.      the  inclosure,  appealed  against  that  allowance.    It  was 
then  objected  for  the  commissioners,  that  the  court  of 

Tot  KlW 

atabui       quarter  sessions  had  no  jurisdiction,  but  the  justices, 
Cuvrajurs. .  there  assembled,  received  and  heard  the  appeal,  and 
made  an  order  thereupon,  disallowing  several  items  in- 
cluded in  the  account  as  it  was  originally  allowed. 

The  Solicitor-General  now  moved  fof  a  writ  of  cer- 
tiorari, to  remove  that  order  of  sessions  into  this  court 
for  the  purpose  of  having  it  quashed,  and  contended  that 
(he  order  ought  not  to  have  been  made ;  for  although 
the  clause,  relating  to  the  accounts  of  the  commissioners, 
does  not  expressly  state  that  they  are  to  be  binding 
and  conclusive,  when  balanced  and  allowed  in  the 
manner  there  pointed  out,  yet  that  must  be  inferred, 
for  to  say  that  the  accounts  shall  not  be  binding  until 
allowed,  is  in  effect  saying,  that  when  allowed  they 
shall  be  binding.  Then  the  clause  giving  an  appeal  in 
certain  cases,  excepts  those  determinations  which  were 
by  that  act,  or  the  general  inclosure  act,  (therein  recited,) 
declared  to  be  binding,  final,  and  conclusive ;  and  there 
is  fio  clause  in  the  whole  of  this  act  to  which  that  excep- 
tion can  apply,  unless  it  be  held  applicable  to  the  allow- 
ance of  the  accounts  by  a  single  justice,  which  argument 
was  much  relied  upon  by  Lord  Elleiiborough,  in  The  King 
v.  The  Commissioners  of  Dean  Inclosure  (a).  Here  the 
act  appoints  a  single  justice  as  the  tribunal  before  which 
the  accounts  are  to  be  settled ;  his  decision  is  therefore 
conclusive,  according  to  Bayfield  v.  Porter  (b)> 

Abbott  C.  J.  I  think  that  we  cannot  by  inference 
exclude  the  operation  of  the  appeal  clause  of  this  act. 

(a)  2JT.4&  *>*  (*)  ™&utt  900, 

There 
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There  is  no  positive  enactment  that  the  dloWaflitt  of      18W; 
the  commissioners'  accounts,  by  ft  tingle  justly  shall  \^_. 

be  filial  and  conclusive.  Now  it  appears  t6  fite,  that  qg^i 
the  words  "  binding,  final*  and  conclusive,"  in  the  te£>  cstffcsctiK 
cepting  part  of  the  appeal  clause,  must  bd  confined  W 
those  proceedings  which  are  made  binding*  final)  ted 
conclusive,  by  some  affirmative  declaration  in  the  statute. 
There  is  no  such  declaration  as  to  the  matter  in  ques- 
tion, and  the  whole  argument,  in  support  of  the  motion* 
is  founded  upon  inference  alone*  I  am  therefore  of 
opinion,  that  the  justices  at  sessions  had  jurisdiction^ 
and  did  right  in  hearing  the  appeal. 

Hqulotu  J.  (a)  If  that  which  has  been  contended  for 
were  a  necessary  inference,  there  would  be  much  weight 
in  the  Solicitor  General's  argument,  but  that  is  not  by 
any  means  the  case.  It  is  true,  the  act  in  question  excepts 
out  of  the  appeal  clause  those  determinations,  which 
are  by  thai  act,  or  the  general  inclosure  act  therein 
recited,  declared  to  be  binding,  final,  and  conclusive; 
but  the  clause  relating  to  the  allowance  of  the  accounts, 
contains  no  declaration  that  when  allowed  they  shall  be 
binding,  final,  and  conclusive.  The  wbrds  there  used 
are,  "  no  charge  or  item  in  such  accounts  shall  be 
binding  to  the  parties  concerned,  or  valid  in  law  unless 
the  same  shall  have  been  duly  allowed."  Now  the 
utmost  effect  which  can  be  given  to  those  words  ap- 
pear to  be  this,  that  the  allowance  of  the  accounts, 
in  the  mode  pointed  out,  shall  be  binding  if  not  ap- 
pealed from. 


(a)  MnfaJ.  wit  in  f&  Bail  Court. 

F  2  Best 
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Best  J.  I  think  it  quite  clear  that  the  appeal  is  not 
Hie  Knro  taken  away  *Q  ^s  ca8C*  ^e  *W°wance  of  the  accounts 
<¥*■*  <*  cai^not.  be  considered  as  a  judicial  decision  of  the  justice, 
Cqmmmmlamd.  which  disposes  of  the  case  of  Boy  field  v.  Porter.  In 
the  case  of  The  King  v.  the  Commissioners  of  Dean  In- 
dosuret  which  has  been  referred  to,  the  enactment  was, 
that  the  "  commissioners  should  order  and  finally 
direct"  as  to  the  matter  in  dispute :  here  the  act  says 
that  no  accounts  shall  be  binding  or  valid  unless 
allowed,  which  words  cannot  have  the  same  oper- 
ation as  the  other  expression.  The  true  meaning  of 
them  is,  that  the  allowance  shall  be  valid  and  binding 
unless  overthrown  by  appeal. 

Rule  refused. 


u<md<yt  Woolley,  Executrix,  &c.  against  Kelly  and 


» 18th.  /^i.u 

i^t^ZZ^  A    RULE  nisi  had  been   obtained,    calling  on  the 

^J^0*  •  defendant,  Kelly,  to  shew  cause  why  the  plaintiffs 

*\^£tt**  sbould  not  be  at  liberty  to  issue  execution  against  him  for 

4QGL  damages,  the  value  of  the  goods  for  which  this  action  was  brought, 

aubject  to  a 

point  of  law,  or  why  the  arbitrator  named  in  the  order  of  reference 

opinion  of  the  in  this  cause,  should  not  be  at  liberty  to  name  another 

cate  that  point  arbitrator.     It  appeared  by  the  affidavits,  that  in  £k- 

J^Sdnrfin**"  cember,  1821,  a  verdict  was  found  for  the  plaintiff  for 

favour  of  the 

plaintiff;  then  subject  to  die  award  of  a  barrister  ai  to  the  damages.  The  point  of  law 
having  been  decided  in  favour  of  the  plaintiff,  the  arbitrator  having  been  consulted  by  one 
of  the  partJea  in  the  cause,  declined  proceeding  in  the  reference.  One  of  the  defendant* 
refuted  to  name  any  other  arbitrator.  Under  these  circumstances  the  Court  ordered 
judgment  and  execution  to  issue  against  that  defendant  for  the  damages  found  by  the 
jury,  unless  he  would  consent  to  refer  the  damages  to  some  other  arbitrator. 

400/., 


Wooiunr 
again* 
&JOXY. 
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400JL,  liberty  being  reserved  to  tbe  defendants  to  more  1828. 
to  enter  a  nonsuit,  and  in  case  the  Court  should  think 
that  the  defendants  had  no  ground  for  the  application, 
then  it  was  to  be  referred  to  a  barrister  to  ascertain 
the  amount  of  the  damages.  A  rule  for  entering  a  non- 
suit was  obtained,  but  afterwards  discharged,  (a)  The 
parties  attended  the  arbitrator  on  the  21st  of  Jwxe% 
when,  on  its  being  suggested  that  the  arbitrator  had 
been  consulted  as  counsel  in  the  cause,  he  declined  pro* 
ceeding  with  the  reference.  The  defendant,  Kdfy9  hay- 
ing refused  to  name  another  arbitrator,  the  plaintiff  in 
this  term,  obtained  the  above  rule,  against  which 

Archbcid  now  shewed  cause,  and  contended  that  the 
Court  had  no  power  to  compel  the  defendant,  Kdhfj  to 
name  another  arbitrator ;  that  it  was  contrary  to  justice 
that  execution  should  issue  for  the  sum  for  which  the 
verdict  was  taken,  no  inquiry  having  taken  place  as  to 
the  value  of  the  goods.  The  consequence,  therefore* 
must  be,  that  the  case  must  go  down  to  another  trial, 
when  the  defendant  expected,  by  other  evidence*  so  to 
alter  the  facts  proved  at  the  former  trial,  as  to  obtain  a 
verdict. 

Per  Curiam.  Where  a  verdict  is  taken  for  the  plain- 
tiff with  damages,  judgment  and  execution  follow  of 
courses,  unless  some  special  cause  be  shewn  to  the  con- 
trary. Where  the  verdict  is  taken,  subject  to  a  refer- 
ence* the  Court  will,  upon  the  application  of  the  de- 
fendant, prevent  the  plaintiff  from  entering  up  judg- 
ment, or  issuing  execution.     It  lies,  however,  upon  the 

(a)  See  5  £.  £  itf.  744. 

F  3  defendant 


m 
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£39$.  jfefePffont  ta  *bew  to  the  Com*  soma  tufficient  r^aop 
why  judgment  awj  egtputioji  should  n<*  fellow  the  v«r- 
fti&  Ifcfs  the  deffijftfent,  &?%  ill  this  Q**e,  *hew 
IWy  Wtih  #u%i*rt  WW  3  Ho  %grewL  «t  the  triftl  to 
wfcr  $9  quwtum  Qf  dajnago  to.  *  foirristar,  wfcflb  frpffi 
mqtivoB  of  4$U«A§ri  *i&wd  tP  act  us  refer**  The  fr- 
ftn4imt  thM  refines  to  Q*aw  wy  after  arbitrator,  w4 
W#h«e  tP  mke  the  breach  pf  b»  agreement  to  rqfer  a 
gFmin4  fo  itaying  judgwnt  ap4  executta ;  but  that 
cartajnly  is  Bot  a  sufficient  ground;  and  tharefip*  un- 
less thf  defendant  oonsent  to  refer  the  quantum  of  da- 
mages to  aame  other  barrister*  kit  judgment  bt  aotaned 
up,  and  execution  issue  for  the  damages  awarded  by 
tbejury, 

^defendant  than  consented  that  the  *M*tM»#f 
damages  should  bo  wfcrred  to  another  arbitrate* 

Rule  accordingly. 


Tu*d*v,  Eljjs  agajinst  Arnison. 

Su  waa^S"*  "RESIDES  the  issues  in  law  in  this  case,  iipon  whfch 
aUrtmen*  kf  judgment  was  given  upon  demurrer,  (ante  Vol.  V. 

lira  of  tithes  p.  47.,)  tliere  were  two  issues  in  fact,  one  of  which  was, 

should  be  in-  ..   •  .•../,.     .  »   -  *»,  .., 

closed  and  whether  the  allotment  made  to  the  plaintiff  was  inclosed 

such  parts  and  and  fenced,  according  to  the  act  of  parliament,  in  the 

not bedincted  manner  therein  prescribed,  in  such  parts  thereof  as 

to  bo  fenced 


other  mo?  w?re  ncJ  Crated  to  be  fenced  by  any  other  proprietor, 
atouklnot  ad-  or  *?  ^  n°*  a4)°^n  ^y  inclosed  lands,  or  as  werg  not 
join  to  any  in-    bounded  by  a  river,  pr  some  other  sufficient  fence,  fii  the 

clowd  Innii i  flf  ,, 

be  bounded  by  judgment  of  the  said   commissioners.     *The  following 
any  river  or 
Hher  sufficient 

fine*  in  the  judgment  of  the  oommissionera,  4  4fcfet  whfck  W  top**  immemoriaUy  the  only 
boundary  between  the  common  and  adjoining  townships,  is  a  fence  within  the  meaning  of 
0e  act*  *  •■•,  •"••"'*'• 


Ellis 

Aim 


in  m  Third  Year  op  GEORGE  IV.  3f 

was  the  clause  of  the  act  in  question.  "  And  be  it  1822. 
further  enacted,  that  the  several  allotments  which  shall 
be  made  to  the  said  B.  Lord  Hotham  and  Sir  G.  H.  R 
Berkeley,  and  S.  Doyley,  as  impropriators  as  aforesaid, 
and  to  the  said  W.  EUis^ov  bis  successors,  for  or  in  re- 
spect of  any  messuages  or  glebe  lands  belonging  to  the 
said  church  of  the  said  parish  of  East  Moulsa/9  and  in 
lieu  of  tithes  within  the  said  parish,  shall  be  inclosed 
and  fenced  op  all  such  parts  and  sides  as  shall  not  be 
directed  to  be  fenced  by  any  other  proprietor,  or  as 
shall  not  adjoin  to  any  inclosed  lands,  or  be  bounded  by 
any  river,  or  other  sufficient  fence,  in  the  judgment  of 
the  said  commissioners,  with  good  thriving  quicksets, 
guarded  on  both  sides  in  a  substantial  and  proper  man- 
ner, with  proper  ditches,  and  good  and  substantial  stiles 
and  carriage-gates,  where  necessary,  for  the  convenient 
occupation  thereof;  and  the  whole  costs  and  exptm$s 
of  making  and  keeping  such  fences,  stiles,  and  gates  ip 
good  repair  for  seven  years,  shall  be  deemed  and  con- 
sidered as  part  of  the  expenses  of  carrying  this  act  into 
execution,  and  shall  be  bcrne  and  defrayed  accordingly, 
by  the  persons  whose  lands  and  grounds  in  the  paid 
several  parishes  shall  be  discharged  from  tithe^  by  virtue 
of  this  act,  in  such  parts  and  proportions  as  the  said 
commissioners  shall  order  and  direct ;  and  such  fences 
shall,  after  the  expiration  of  the  said  term  of  sevep 
years,  be  maintained  and  kept  in  repair  by  such  per- 
son or  persons  as  the  said  commissioners  shall,  in  and 
by  their  said  award,  order  and  direct  At.  the  trial  of 
the  cause  before  Abbott  C.  J.,  at  the  Middlesex  sit- 
tings after  last  Hilary  term,  it  appeared  that  in  one  part 
of  the  allotment  made  to  the  plaintiff,  the  only  fence 
was  an  old  deep  ditch  or  drain,  which  had  beep  imipe- 
jnoxiaily  the  only  boundary  in  that  part  between  the 

F  4  commons 
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1822.  commons  and  the  two  adjoining  townships.  There  was 
no  hedge  or  rail,  or  any  thing  else  protecting  the  ditch ; 
but  it  was  sworn,  by  the  surveyor  to  the  commissioners* 
that,  in  the  judgment  of  the  commissioners,  the  ditch 
alone,  in  its  then  state,  was  a  sufficient  fence.  The 
Lord  Chief  Justice  was  of  opinion,  that  this  act  of  par- 
liament must  be  construed  with  reference  to  the  pro- 
vision? of  the  general  inclosure  act,  41  G.  3.  c  109.,  and 
that  if  so  construed,  a  mere  ditch  could  not  be  a  fence 
within  the  meaning  of  the  act ;  and  sections  25,  26,  and 
27  were  particularly  referred  to.  He  accordingly  di- 
rected the  jury  to  find  a  verdict  for  the  plaintiff  on  that 
issue,  but  reserved  liberty  to  the  defendant's  counsel  to 
move  to  enter  a  verdict  for  the  defendant  upon  that 
issue,  if  the  Court  should  be  of  opinion  that  a  ditch 
could  be  considered  to  be  a  fence  within  the  meaning 
of  the  act  D.  F.  Janes  obtained  a  rule  nisi  in  Easier . 
term,  in  pursuance  of  the  leave  reserved,  and  contended, 
that  the  jury  having  found  that  the  ditch  was  in  feet  a 
sufficient  fence,  in  the  judgment  of  the  commissioners, 
the  only  question  was,  whether,  in  point  of  law  a  ditch 
could  be  a  fence  within  the  meaning  of  this  particular 
act  of  parliament.  It  is  true  that  the  general  inclosure 
act,  41  G.  3.  c.  109.  (U.  K.)  contains  certain  provisions 
as  to  hedges,  posts,  and  rails,  &c.  but  it  does  not  say 
that  nothing  shall  be  considered  as  a  fence,  save  a 
hedge,  or  a  regular  protection  by  posts  and  rails ;  on 
the  contrary,  the  27th  section  of  the  general  act 
speaks  of  inclosures  being  "fenced  by  a  mound,  brook, 
or  rivulet"  The  strict  definition  of  the  term  "  fence" 
means  nothing  more  than  a  sufficient  guard  to  fend  or 
k$ep  off,  or  shut  out.  The  clause  in  question  in  this 
particular  act  speaks  expressly  of  a  "  river  or  other 

sufficient 
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sufficient  fence "    The  ditch  in  question  has  been  im-        1822. 
memoriully  the  only  fence,  in  this  sense  of  the  word, 
between  the  adjoining  commons,  and  also  between  the       again* 
adjoining  townships,  as  far  as  living  memory  goes.     In 
Lincolnshire  ditches  are  very  common  fences. 

The  Solicitor-General  and  J.  Parke  now  shewed  cause. 
A  fence  within  the  meaning  of  this  act  of  parliament 
must  be  taken  to  be  some  better  protection  than  a  mere 
ditch.  The  sides  of  the  ditch  may  fell  in,  or  be  trod- 
den by  cattle,  so  as  very  shortly  to  be  no  barrier.  Some 
guard  elevated  above  the  surface  of  the  ground  should 
at  least  be  required.  [Best  J.  Callis,  in  his  Beading  on 
Sewers,  p.  63.,  mentions  ditches  as  one  of  the  several  mat- 
ters of  defence  which  the  statute  of  sewers  maintaineth ; 
and  in  p.  81.,  he  speaks  of  ditches,  among  the  anciently 
acknowledged  fences,  dividing  lordships,  &c.;  and  refers 
to  a  case  in  the  Year-books,  12  Hen.  4.  7.,  against  the 
master  of  St.  Marks,  in  Bristol,  respecting  an  ancient 
ditch  there;  and  he  instances  Fosdike,  an  old  ditch 
in  the  north-east  part  of  the  cityof  York;  Caredike,  in 
Lincolnshire;  the  Devil's  dike,  on  Newmarket-heath,  and 
Wansdike,  in  Wiltshire,  which  in  some  parts  divides  two 
counties.]  This  act  of  parliament  must  be  construed 
with  reference  to  the  general  inclosure  act,  and  by  that 
act  it  appears,  that  the  legislature  considered  either  a 
mound  or  a  hedge,  or  at  least  posts  and  rails,  to  be 
necessary  for  an  effectual  fence.  The  instances  put  by 
Callis  are  of  certain  ancient  and  very  considerable 
ditches,  and  it  is  too  much  to  infer,  from  the  mention  of 
these  particular  instances,  that  any  ditch  maybe  a  fence. 
As  to  the  words  of  the  local  act,  which  have  been  relied 

on, 
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188*.       on,  "  river,  or  other  sufficient  fence,"  by  that  must  b# 
-  meant  a  river,  or  some  other  fence,  ejusdem  generis*. 


Win* 


D.  JR  Jom,  in  support  of  the  rule,  was  stopped  by 
the  Court. 

f>er  Curium,  Whatever  provision*  the  general  in- 
closure  act  may  have  very  wisely  introduced,  yet  we 
cannot  say  that  a  ditch  mny  not  be  in  legal  construction 
a  fence  I  and  if  it  may  be,  then  the  jury  in  this  case  have 
found  tbfit  this  ditch  was  a  sufficient  fence,  in  the  judg- 
ment of  the  commissioners.  The  verdict  must,  there* 
fore,  he  entered  for  the  defendant  on  this  issue* 

Rule  absolute. 

Jftatoiaty,  HdLMES  OgainSt  HlGGINS. 

November  VXh.  *=> 

A numb« of      IN  September,  1820,  notices  were  given  of  an  Intended 

l)  mi  ohm  atjoci-     A 

■ting  together,     ;    application  to  parliament  for  leave  to  bring  in  a  bill 

» of  money  for  making  a  railway  from  Wamerslry  to  the  river  Dun, 


tf  obWmnTa*  in  the  county  of  York,  which  notices  were  given  by  the 
ra^tTinatoa  pWatiff,  describing  himself  as  agent  for  the  intended 
railway,  are      byi.     in  December*  1820,  a  subscription  was  commenced 

partners  in  the  f 

undertaking;     for  the  purpose  of  passing  the  bill  and  making  the  rail- 

and  therefore  a 

•ubtcriber,  who  way  ;  and  between  that  time  and  the  27th  of  January 

acted  at  their 

sumyor*  can-    following,  including  the  latter  day.  several  persons  sub- 


action  for  work  scribed  to  the  undertaking,  and  amongst  others  the 
,  tha^character"1  plaintiff  subscribed  for  two  shares  of  50/.  each,  and  the 

on  account  of 

the  Dartnenbip, 

aninet  all  or  an j  qua  of  Olt  other  lubftabtt*. 

defendant 


in  to  Tjjiw  Yw  of  GEORGE  IV.  is 

{fefodftPt  for  one.    On  the  37th  Jauuary  *  folicitor  to       108f. 
$b?  businesfi  wm  apj5ointed,  and  was  directed  to  adopt 
iw$  measures  as  were  necessary  tq  obtain  an  act  pf 
PKFiupneM  dpriog  the  tfuuing  session,  foy  (be  above 
IWWei  W4  <P*  the  same  day  the  plaintiff  wa»  ap- 
pointed agent  to  the  company  of  subscribers,  anjl  g§» 
sistant  to  the  solicitor.    These  appointments  were  made 
*t  a  Wfetiqg  of  $he  si^i%ra  gp  the  27th  Jfrwy* 
9t  9JU9b  %  4efepdapt  acted  a*  cbairipap,  as  fc«  did  *t 
i^rer^l  Qth?r  jpeetiqgs,  hpth  before  and  alto,    A  WH 
9H  tWfPBg^  4?to  parliament  the  following  sestioR,  994 
9&  Wfa  CPH%i4waW^  opposition,  antf  wgq  ulthpat^ 
jri&dsa^    The  W°?W  *«Wgty  ty  be  r^cqyesed  19  (fee 
aftyw  wo*  fcwr  bpstnesf  done  apd  moqey  paid  by  th$  plain* 
lift  ft8  WPt  ^  #*  subscribers  to  (he  flan)  vnd^taJwg. 
XW*  9*W  ta4  b^n  referred  to  a  barrier,  who  ty 
ty  yKjgA  frjtyd  that  the  tf  efeqdajit  wa*  utffityed  ft  ibp 
jfefyjg  \n  tfce  wm  of  924^  154,5  but  jJeUwre4  tq  the 
PfP$es  yxtfo  his  award  the  following  certificate;  «« 49 
Hfe  W  vfcli  that  the  defendant  should  $ot  be  pjs* 
clgfted  by  Ftf  award  from  taking  tfoe  opinion  of  ttyp 
Court  q(  £iqg's  Renpji,  }f  1)9  shall  think  proper  to  4o 
VI,  ypoa  tjie  qty^ctioq  jpbipUted  tq  me  by  bis  W"QMl 
to  the  right  of  the  plaintiff  to   maintain  t^e  afltfw 
against  the  defendant,  I  certify  thqt  it  was  proved  before 
me,  that  the  plaintiff  and  the  defendant  were  subscribers 
to  and  shareholders  in  the  undertaking,  for  the  benefit 
of  which  the  work  and  labour  was  performed  and  the 
expences  incurred  by  the  plaintiff,  which  formed  his 
demand  in  the  action." 

F.  Pollock  having  in  last  term  obtained  a  rule  nisi 
for  setting  aside  this  award, 

Brougham 


76 


CASES  in  MICHAELMAS  TERM 


1822. 

HOLMSS 

against 


Brougham  now  shewed  cause.  Here  the  parties  were 
not  partners  or  shareholders  until  a  bill  was  obtained. 
The  action  is  brought  not  for  work  done  in  the  course 
of  the  partnership,  but  previously  to  the  commence- 
ment of  it,  and  therefore  the  action  is  clearly  maintain- 
able. 


Abbott  C.  J.  This  is  the  case  of  a  number  of  per- 
sons jointly  associated  together  for  a  common  purpose. 
The  plaintiff  and  defendant  were  both  members  of  the 
association.  This  action  is  brought  against  the  defend- 
ant, who  acted  as  chairman  at  the  meeting,  when  the 
work  done  was  probably  ordered ;  and  he  might  have 
pleaded  that  he  undertook  jointly  with  the  other  sub- 
scribers. The  members  of  the  association  were  there- 
fore partners.  Now  it  is  perfectly  clear  that  one  partner 
cannot  maintain  an  action  against  his  co-partners  for 
work  and  labour  performed,  or  money  expended  on 
account  of  the  partnership.  I  am  of  opinion,  there- 
fore, that  the  plaintiff  cannot  support  this  action  either 
agaibst  the  defendant,  who  was  chairman  of  the  meet- 
ing, or  against  the  body  of  subscribers  at  large.  '  The 
rule  for  setting  aside  the  award  must  therefore  be 
made  absolute. 


Rule  absolute. 
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1822. 


West  against  Andrews. 

J)EBT  on  55  G.  3.  c.  137.  s.  6.  for  a  penalty  of  100/.  A  guardian  of 
The   first  count   stated,  that  the   defendant  was  poin^under 
overseer  of  the  poor  of  the  parish  of  Westhampnctt,  in  j^^*83* 
Sussex,  duly  appointed  in  that  behalf;  and  that  during  **3575  ^' *• 

the  time  he  retained  such  appointment,  he  did  in  his  notwithstand- 
ing the  former 

own  name  provide,  furnish,  and  supply  for  his  own  pro-  «">  <*42-»  im- 
poses a  penalty 

fit, ,  certain  goods  and  provisions  for  the  support  and  for  the  supply 

maintenance  of  the  poor  of  the  said  parish,  for  which  rions*foMhe 

he  was  so  appointed  overseer  as  aforesaid.     The  second  Julians!* 

count  stated,  that  the  defendant  was  a  person  in  whose  ^SdJatT* 

hands  the  collection  of  the  rates  for  the  relief  of  the  »pph«J  *• 

poor  of  the  pa- 

poor  of  the  said  parish  was  placed,  under  and  by  virtue  rish  of  w-  with 

provisions,  and 

of  certain  acts  of  parliament.    The  third  count  stated,  the  evidence 

that  he  was  a  person  in  whose  hands  the  providing  for,  supplied  the 

ordering,  management,  controul,  and  direction  of  the  parish  of  it. 

poor  of  the  said  parish  was  placed  by  virtue  of  certain  ^g^In  a 

acts  of  parliament.     The  4th,  5th,  and  6th  counts  were  Hdo^fi^that 

similar  to  the  1st,  2d,  and  3d,  varying  only  in  stating,  itwa»«o  van- 

that  the  defendant  was  directly  concerned  in  furnishing  being  larger 

J  °    than  the  allega- 

and  supplying  for  his  own  profit,  certain  other  goods,  tion.  Secondly, 

that,  the  objec- 

&c     The  7th,  8th,  9th,  10th,  11th,  and  12th  counts,  tion  as  to  a 
varied  in  stating,  that  the  supply  was  for  the  use  of  a  tween  the  alle- 
certain  work-house,  of  and  belonging  to  the  said  parish  ^y  ©f  Ae*poor" 
of  Westkampnett  amongst  other  parishes,  for  the  support  ^^^^ 
and  maintenance  of  amongst  other  poor  being  In  the  said  the  p°°r  in  1he 

°  *  °  workhouse,  not 

workhouse,   the  poor  of  the  said  parish  of  Westhamp-  being  taken  at 

'  r  r  ^      nisi  prius,  could 

nttt.     The  13th  count  stated,  that  the  defendant  was  a  not  be  after- 
person  amongst  others  in  whose  hands  the  providing  able. 

for, 
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1822.  for,  ordering,  controul,  and  direction  of  the  poor  of  the 
Wmt  united  parishes  of  Westhampnett,  Boxgraoe,  Midlavant, 
against  an(j  jfresf  Stokcy  was  placed  by  virtue  of  certain  acta  of 
parliament ;  and  that  the  defendant  in  his  own  name, 
provided,  &c.  'certain  goods  for  the  support  and  main- 
tenance of  the  said  united  parishes.  The  14th  count 
stated,  that  he  was  directly  concerned  in  providing,  &c. 
goods  for  the  support  and  maintenance  of  the  said  poor 
of  the  said  united  parishes,  &c.  The  1 5th  and  16th 
counts  stated  the  supply  to  be  for  the  use  of  a  certain 
workhouse,  of  and  belonging  to  the  said  uttited  parishes* 
&c.  for  the  support  and  maintenance  of  the  poor  of  the 
said  united  parishes,  &c.  The  defendant  pleaded  the 
general  issue.  At  the  trial  at  the  last  Lent  assizes  for 
the  county  of  Sussex,  I  rfore  Wood  B.,  it  appeared  that 
the  defendant  was  guardian  of  the  poor  of  the  parish  of 
Westhampneiif  and  that  the  poor  of  that  parish,  to- 
gether with  the  poor  of  four  parishes,  including  those 
mentioned  in  the  declaration,  were  jointly  maintained 
in  a  workhouse,  but  the  parish  of  Westhampndt  was 
regularly  united  according  to  the  provisions  of  22  O.  8. 
c.  83.  s.  43.  with  only  one  of  those  parishes.  The  sup* 
ply  of  the  provisions  in  question  was  to  the  master  of  the 
workhouse,  who,  in  1820,  bought  of  the  defendant  fottf 
sheep  for  the  use  of  the  poor,  and  paid  him  for  them. 
The  master  of  the  workhouse  had  a  contract  for  providing 
for  the  poor  at  so  much  a  head,  and  found  all  the  meat, 
&c.  The  learned  Judge  was  of  opinion,  that  this  was  a 
case  within  the  statute  pursuant  to  the  decision  of  this 
court  in  West  v.  Andrews  (a);  and  the  plaintiff  obtained 
a  verdict  for  one  penalty  which  was  entered  on  the  third 

(a)  J*44ff9& 

count. 
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count    Marryat,  in  Easter  term  last,  obtained  a  rule'       I8M. 
nisi  for  entering  a   nonsuit,  on  the  ground  that  the       — — 
evidence  was  not  applicable  to  that  count,  or  to  any        against 
other  count  in  the  declaration,  the  supply  being  in  fact 
for  the  poor  of  the  united  parishes  in  the  workhouse, 
and  only  four  parishes  being  stated  as  united  in  the 
declaration,  whereas  the  proof  was  either  of  a  legal  union 
of  two,  or  an  union  de  facto  of  five  parishes. 

Gurney  and  Long  were  to  have  shewed  cause,  but  the 
Court  called  upon 

Marry  at  and  Courthope  to  support  their  rule.  There 
is  a  fatal  objection  to  the  plaintiff  recovering  in  this  case. 
The  defendant  is  appointed  a  guardian  of  the  poor 
under  22  G.3.  c,83.  (Mr.  Gilbert's  net);  and  by  the 
42nd  section  of  that  act,  a  particular  penalty  of  201.  is 
given  in  case  any  guardian  supplies  the  workhouse 
with  provisions.  The  proper  mode  of  proceeding  was, 
therefore,  to  have  convicted  him  under  the  authority 
there  given,  and  he  does  not  come  within  the  55  G.  3. 
c.  167,  s.  6.  For  that  act  was  confined  to  overseers  of 
the  poor  only ;  and  though  that  act  speaks  of  "  parish 
or  parishes,  &c."  yet  the  word  "  parishes"  may  be  in- 
tended to  extend  its  operation  to  cases  where,  by  mu- 
tual agreement,  or  under  the  provisions  of  some  local 
acts  of  parliament,  parishes  may  join  in  maintaining 
their  poor,  under  the  superintendance  of  the  ordinary 
overseers.  The  word  "  guardians"  is  not  mentioned  at 
all  in  the  55  G.3.  c.  137.,  and  there  was  no  necessity  for 
including  them,  the  mischief  being  clearly  provided  for 
by  the  22  G.  S.  c.  83.  5. 42.  Here  the  supply  can  scarcely 
be  considered  as  within  the  mischief,  being  only  a  sale 

to 


Andrews. 
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1822.  to  the  master  of  the  workhouse,  who  had  a  contract, 
— —  and  who  it  appears  from  the  22  G.  3.  c.  83,  is  not  ap- 
agamst  pointed  by  the  guardians,  but  by  the  justices  of  the 
peace.  {Bayley^  J.  He  is  appointed  by  the  justices  out 
of  a  list  of  persons  recommended  by  the  guardians* 
Abbott  C.  J.  This  point  has  been  already  once  decided 
in  this  very  case  by  this  court],  (a)  Supposing  that  to 
be  so,  there  is  no  count  of  this  declaration  sustained  by 
the  evidence.  As  to  the  counts  in  which  the  defendant 
is  charged  as  a  person  having  the  direction  of  the  poor 
of  the  four  united  parishes  there  mentioned,  it  is  suf- 
ficient to  say,  that  the  union,  as  alleged,  was  not  proved. 
The  parish  of  Westhampnett  was  legally  united  with 
one  of  them ;  and  five  parishes,  in  fact,  sent  their  poor 
to  be  maintained  in  this  workhouse.  In  either  event 
there  was  no  union  of  four  parishes.  Then,  as  to  the 
remaining  counts,  undoubtedly  the  plaintiff's  counsel 
exercised  a  sound  discretion  in  entering  the  verdict  on 
the  third.  But  even  that  count  is  not  proved.  It  al- 
leges, in  substance,  that  the  defendant  was  a  person  in 
whose  hands  the  providing  for  of  the  poor  of  the  parish 
of  Westhampnett  was  placed,  and  that  he  did  in  his 
own  name  provide,  for  his  own  profit,  certain  goods 
for  the  support  of  the  poor  of  the  said  parish.  Now 
it  appears,  first,  that  the  defendant  was  entrusted  with 
the  providing  for  the  poor  not  of  Westhampnett  alone 
but  of  that  and  other  parishes.  His  character  is,  there- 
fore, not  properly  described.  And,  2ndly,  the  supply 
stated  is  for  the  poor  of  Westhampnett  alone,  whereas 
it  was  for  them  and  others.  And  even  supposing  the 
Court  should  think  it  was  for  them,  inter  alios,  and  is, 

(a)  BB.^A.  vol. v.  328. 

therefore, 
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therefore,  proved,  still  the  proof  at  all  events  is,  that 
it  was  for  them  in  the  workhouse,  which  is  a  distinct 
offence,  specified  in  the  55  G.  3.  c.  1 3  7.  s.  6,  and  the  count 
ought  to  have  been  framed  accordingly.  It  is  true,  this 
last  objection  was  not  taken  at  the  trial ;  but  it  appears 
to  be  warranted  by  the  evidence,  as  reported  by  the 
learned  judge. 

Abbott  C.  J.  In  this  case  it  is  clear,  that  if  the 
evidence  given  at  the  trial  be  sufficient  to  sustain  any 
one  of  the  counts  of  the  declaration,  there  ought  not  to 
be  a  nonsuit  entered.  The  first  objection  is,  that  this 
was  provided  for,  and  must  fall  under  the  22  G.  3. 
c.83.  s.42.  But  if  the  55  G.3.  c.  137.  s.  6.  does  not 
extend  to  a  case  like  the  present,  a  great  many  words 
in  it  would  be  altogether  insensible.  For  that  clause 
speaks  of  persons  having  the  providing  for,  ordering, 
management,  controul,  or  direction  of  the  poor  of  any 
parish  or  parishes,  township  or  townships,  hamlet  or 
hamlets,  place  or  places.  It  therefore  clearly  extends  to 
persons  having  the  controul  of  the  poor  in  more  parishes 
than  one,  and  applies,  as  it  seems  to  me,  to  the  present 
case.  The  next  objection  is,  that  the  character  of  the 
defendant  is  not  properly  described.  He  is  described  in 
the  third  count  as  a  person  in  whose  hands  the  providing 
for,  ordering,  management,  controul,  and  direction  of  the 
poor  of  the  parish  of  Westhampnett  was  placed;  how  is 
that  allegation  sustained?  It  appears,  that  under  Gil- 
berts (a)  act,  where  more  parishes  than  one  are  united, 
every  guardian  of  the  poor,  appointed  under  that  act, 
has  and  is  invested  with  all  the  powers  and  authorities 

(•)  SS  G.  5.  c  S*« 

Q  given 


agaJHM 
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1822*       given  to  overseers  of  the  poor  by  any  act  or  acts  of 
parliament,  and  is  to  all  intents  and  purposes,  except 
with  regard  to  the  making  and  collecting  rates,  an  over* 
seer  of  the  poor  for  the  parish  for   which  he  is  ap- 
pointed guardian.     If  then  this  defendant  was  lawfully 
appointed  guardian  of  the  poor  of  the  parish  of  Wtst+ 
hampnetty  he  is  a  person  in  whose  hands  was   placed 
the  controul  of  the  poor  of  that  parish  for  which  be 
was  so  appointed  guardian.     The  objection*  therefdre, 
that  his  character  is  improperly  described,  cannot  pre- 
vail     The  last  objection  is,   that  in  the  third  count 
the  supply  is  stated  to  have  been  for  the  support  and 
maintenance  of  the  poor  of  the  said  parish ;   whereas 
by  the  proof  it  appears  to  have  been  for  their  support  and 
maintenance  in  the  workhouse,  and  it  is  urged  that  as 
the  55  G.  3.  c.  137.  s. 6.  describes  these  as  two  distinct 
classes,  the  allegation  should  have  strictly  conformed 
to  the  proof.      I  am  by  no  means  satisfied  that  this 
objection,  even  if  taken  at  nisi  prius,  could'  have  pre* 
vailed.    But  I  am  clearly  of  opinion,  that  a  mere  formal 
objection  of  this  sort,  if  not  so  taken*  cannot  be  avail* 
able  afterwards.    I  think,  therefore,  that  all  the  objec- 
tions are  insufficient,  and  that  this  rule  must  be  dis- 
charged, j 

Bayley  J.  The  55  G*  3.  c.  137.  s.  6.  seems  to  have 
been  intended  as  a  general  provision,  and  the  legis- 
lature  could  not  have  meant  that  there  should  be  one 
rule  for  parishes  united  under  22  G.3.  c.  83.,  and  an- 
other in  cases  of  parishes  not  so  united.  It  may  be 
true,  that  this  case  would  have  fallen  under  Gilbert* % 
act,  previously  to  55  6. 3.,  but  the  latter  statute,  when 
passed,  contained  a- general  provision,  within  which, 

this 
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this  case,  if  not  excepted,  would  falL  I  can  see  no  IMS. 
reason  for  any  such  exception  being  made,  and  in  the 
absence  of  any  express  exception,  it  seems  to  me  that 
no  exception  can  be  implied  from  Gilbert*  act*  I  am 
also  of  opinion,  that  a  guardian  appointed  under 
23  6. 8.  is  clearly  a  person  having  the  ordering,  manage* 
ment,  cootroul,  and  direction  of  the  poor  of  the  parish 
for  which  he  is  appointed,  and  that  he  falls  under  the 
provisions  of  the  55  6.3.  The  guardians  have  the 
power  of  recommending  the  master  of  the  workhouse, 
and  may  make  agreements  with  respect  of  the  diet  of 
the  poor  over  which  they  are  to  exercise  a  strict  con- 
tronL  It  is  the  duty,  therefore,  of  each  of  them  to 
take  care  that  wholespme  food  is  supplied.  Now  all 
these  objects  will  be  defeated,  if  the  guardian,  who  is 
to  inspect  the  conduct  of  the  governor,  supplies  the 
workhouse  with  provisions*  The  case,  therefore*  is 
dearly  within  the  mischief  to  be  remedied.  As  to  the 
objection  that  the  declaration  does  not  sufficiently  de* 
scribe  the  persons  for  whose  care  and  support  the  goods 
were  supplied,  it  seems  to  me  that  the  allegation  is 
substantially  proved,  for  if  a  person  supplies  the  poor 
of  any  parish,  it  is  immaterial  whether  he  supplies  them 
in  or  out  of  a  workhouse ;  and  if  he  supplies  a  work- 
house which  contains  the  poor  of  the  parishes,  A,  B.t 
C,  and  D.,  he  docs  in  fact  supply  the  poor  of  each 
of  these  parishes.  This  rule  must  therefore  be  dis- 
charged* 

HoLBoy/D  J.     I  am  of  the  same  opinion.   The  55  G.  3. 

&  1 37.  is  notconfined  to  cases  not  falling  under  Gilberf  snct 

The  words  seem  intended  to  include  cases  like  the  pre- 

•eat,  and  we  ought  to  give  them  a  liberal  construction,  so 

G2  as 


Awmucws. 
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1822.  as  to  remedy  the  mischief  contemplated.  It  is  contended, 
Wmt  that  inasmuch  as  this  defendant  was  only  guardian  of 
the  poor,  he  was  not  charged  with  the  maintenance  of 
the  poor  of  this  particular  parish,  and  that  the  allega- 
tion to  that  effect  in  the  declaration  is  not  proved.  It 
appears  in  fact,  that  he  had  a  controul  over  the  main- 
tenance of  the  poor  of  the  parish.  And  as  to  the  de- 
scription of  his  character  in  the  declaration,  it  is  suffi- 
ciently proved  by  the  evidence;  for  in  pleading  it  is 
not  necessary  that  the  allegation  should  be  as  extensive 
as  the  proof.  Where  a  prescription  is  pleaded  for  a 
right  of  common  for  sheep,  and  the  proof  is  of  a  right 
for  all  commonable  cattle,  it  is  sufficient  (a) ;  and  so  here 
the  allegation  is,  that  he  had  the  ordering  and  direction 
of  the  poor  of  one  parish ;  and  the  proof  is,  that  he  had 
the  ordering  and  direction  of  the  poor  of  that  parish  and 
others.  As  to  the  third  objection,  I* agree  with  my 
Lord  Chief  Justice,  that  it  not  being  taken  at  the  trial 
it  cannot  prevail  now. 

Best  J,  concurred. 

Rule  discharged. 


(a)  Sm  Mutkwotl  T.  Pond,  Cro,  El.  722.     Bruges  v.  Seari,  Cartk.  219. 
BaUffi,  £c.  of  Tewkabury  v.  Bricknell,  I  Taunt.  142. 


; 
court 
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1822. 

Rex  against  The  Bailiffs  and  Corporation  of     ****** 

Eye.  jr«p*ri» 

'J'HE  affidavit  in  this  case  set  out  the  charter  9  W.  3*  Ajyelaw  of  • 

by  which  former  charters  of  Hen.  6.  Hen.  8.  and  ^^^ 
Queen  JEliz.  were  revived  and  restored;  and  the  byo-  JSS^ofl^r 
lawofthe8£fi*.asiniterv.  The  Bailiffs  and  Corporation  numbZof*" 
cf  Eye,  ante,  vol  iv.  p.  271.    It  also  stated,  that  G.  **™*"fotlir 

*  common  coon- 

Twitchett  had  been  resident  in  the  town  and  borough  *?»  ""*  ***** 

™      des  should  be 

for  one  whole  year,  on  the  27th  October,  when  one  of  ffjf  b7  *• 

the  great  courts  was  held  by  the  bailiff,  and  that  he  biting  tiw  town 

had  attended,  requested,  and  demanded  to  be  admitted  thonld  be 

to  his  freedom;  that  he  had  carried  on  the  trade  and  cmyje^et 

business  of  a  tallow-chandler  for  six  years,  and  that  he  bet^ilb?1* 

had  always  been  ready  to  take  up  his  freedom,  and  %£%%£ 

comply  with  the  laws  and  customs  of  the  borough  ;  that  fteedom  rf  *• 

^°  town  such  per- 

he  had  been  fined  and  amerced  by  the  court,  or  views  "ow  of  good 
of  frankpledge  held   by  the  bailiff's  of  the  borough,  ton  resident 
for  carrying  on  his  trade  of  a  tallow  chandler  within  the  *mTjwT* 
borough,  without  being  admitted  to  his  freedom,  con-  b^bw^not 
trary  to  ancient  custom.  *J2  t?££7 

who  had  been 
bo  resident  for 

Scarlett  moved  for  a  mandamus  to  admit  him  to  his  ***' period 

en  absolute 
freedom.     In  Bex  v.  Havering,    atte  Bower  (a),  and  riejhttobead 

jRorv.  the  Mayor  and  Jurats  of  Hastings,  this  Court  freedom  of  the 

borough;  end 
the  Court  re- 
fused ft  manAfl 

nms  to  the  bailiffs  to  admit  such  a  person,  although  it  appeared  that  he  had  been  lined  for 
carrying  on  a  trade  within  the  town  without  being  admitted  to  his  freedom, 

(a)  SB.  $  A.  691,692. 

O  3  decided 
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1622.       decided  that  words   of  permission  in  a  charter,  re- 

specting  a  matter  which   is  a    public    benefit,   were 

again*       imperative.     Now  here,  inasmuch  as  an  unrestrained 

Tbt  Bailiffs  $nd 

ppiwatfoq  of  trade  is  a  great  public  benefit,  the  words  §t  it  shall  and 
may  be  lawful,"  used  in  this  bye-law,  must  be  construed 
to  be  imperative  on  the  corporation  to  admit  all  such 
persons  to  their  freedom,  as  are  described  in  the  bye- 
law  ;  for  otherwise,  they  may  be  prevented  from  exer- 
cising a  trade  within  the  borough. 

Abbott  C.  J.  The  words  "it  shall  and  may  be 
lawful,"  in  acts  of  parliament,  and  other  instruments, 
are  obligatory  or  not,  according  to  the  subject  matter 
with  respect  to  which  they  are  used.  This  is  the  rule 
laid  down  by  Chambre  J.  in  Cook  v.  'Ibwer(a).  When 
used  in  charters,  they  have  generally  been  construed  as 
giving  an  option  to  do  or  not  to  do  the  thing  respecting 
which  they  are  used.  In  the  cases  which  have  been 
cited,  the  words  were  not  precisely  the  same  as  in 
the  present  case.  In  Bex  v.  Havering  aite  Bower,  the 
words  were,  "  that  the  steward  and  suitors  of  the  manor 
court  should  have  power  and  authority  to  hear  and  de- 
termine all  causes  arising  within  the  manor,  although 
the  same  exceeded  forty  shillings.1'  The  holding  of  such 
a  court  was  an  obvious  and  undoubted  benefit  to  the 
suitors  of  the  manor,  and  therefore,  in  that  case,  it 
was  held  to  be  obligatory  on  them  to  hold  the  court. 
Here,  however,  the  words  « it  shall  apd  may  be  law- 
ful," occur  in  a  bye-law,  and  relate  to  the  description 
of  persons  who  may  be  admitted  freemen,  the  charter 
itself  being  silent  on  that  subject.  It  is  impossible  to 
suppose  that  the  corporation,  who  themselves  made  this 
bye-law,  should  have  intended,  by  using  the  terms  "  it 
(•)  1  Taunt.  377. 

•hall 
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shall  and  may  be  lawful,"  to  make  it  obligatory  upon  182 J. 

them  to  admit  to  their  freedom  all  the  persons  therein  ' 

described.    Here  the  words  occur    only  in  a  bye-law,  again* 

and  I  think  they  are  not  obligatory.    As  to  the  custom  cS^^tf 

respecting  the  freedom  of  trade,  it  is  unnecessary  to  de-  £ts# 
decide  whether,  under  these  circumstances,  it  be  valid. 
This  rule  must  be  refused. 

Rule  refused,  (a) 

(a)  $i*MoyoT,$cifYorki,  OTfflen*,  i  B.  J  4.  *3S. 


Ex  parte  'Addis.  jftmfa* 

.  .NbwmfcrS&h. 

pHILLIPPS  had  obtained  a  rule,  to  shew  cause  when  an  ante 

why  a  writ  of  habeas  corpus    should  not  issue,  {J^miidiimd 

directed  to  the  keeper  of  the  gaol  of  the  county  of  Jjj^^h ip" 

Leicester,  to  bring  up  the  body  of  Joseph  Addis,  for  ?^*»^ 

the  purpose  of  discharging    him    out  of   custody,  on  is  EH*.*  8., 

the  ground  that  the  warrant  of  commitment  was  de-  trmte  mint  pro- 
g,  cced  under 

fective.  It  appeared,  that  on  the  4th  of  April,  1822,  49G.a.c.68* 
two  justices  made  an  order  of  filiation,  which  re-  atent  for  three 
cited  that  complaint  had  been  made  to  them  by  the 
overseers  of  &,  as  well  on  their  oath,  as  on  that  of  A.  &, 
late  A.  G.  single  woman ;  that  the  said '  A.  G.  was  de- 
livered of  a  bastard  child  on  the  29th  November,  1806, 
at  the  said  parish,  and  that  the  said  child  was  chargeable 
to  the  said  parish  from  that  time  till  April  16th,  181? ; 
and  that  J.  Addis  did  beget  the  said  child,  and  that  the 
child  soon  after  the  29th  November,  1808,  was  filiated 
by  the  said  A.  G.,  and  that  the  said  J.  Addis  did  then 
abscond.  It  then  recited  that  the  defendant  wtos  present 
on  the  4th  April,  1822,  before  the  justices  in  pursuance 
of  their  warrant,  who  adjudged  him  to  be  the  reputed 
G  4  father, 
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1823.  father,  and  thereupon  ordered  him  to  pay  8/.  (being  the 
Ex~parto  expences  incident  to  the  birth  and  the  lying-in  of  the 
A"1*  said  A.  G.,  and  the  costs  of  apprehending  and  securing 
him  the  said  J.  A.,  and  of  the  order  of  filiation ;)  and 
the  further  sum  of  J  7L  105.,  being  after  the  rate  of  2s.  per 
week  for  three  years  and  nineteen  weeks,  viz.  up  to  the 
6th  of  April,  1812,  on  which  day  the  bastard  child  died, 
which  sum  had  been  expended  in  the  maintenance  of 
the  said  bastard  child.  The  justices  on  the  same  day, 
in  consequence  of  the  defendant  having  refused  to  pay, 
or  to  find  surety  for  the  payment  of  the  sums  men- 
tioned in  the  order,  committed  him  until  those  sums 
should  be  duly  paid,  or,  until  he  should  be  otherwise 
•  delivered  by  due  course  of  law.  At  the  sessions  held 
April  15th,  1822,  no  appeal  was  entered  against  the 
order,  but  the  sessions  thought  the  commitment  illegal 
on  the  face  of  it,  and  discharged  the  defendant  On 
the  8th  September,  1822,  the  defendant  was  again 
brought  before  the  magistrates  who  had  made  the  order, 
and  they  then  committed  him  again  to  prison.  The 
warrant  of  commitment  recited  the  order  of  filiation; 
and  that  the  defendant  had  not  paid,  or  caused  to  be 
paid,  the  said  sums  of  8/.  and  17/.  10s.,  and  did  still 
refuse  so  to  do*  And  thereupon,  they  adjudged  him  to 
be  guilty  of  the  offence  aforesaid  against  the  provisions 
of  the  18  Eliz.  c.  3«,  and  therefore,  under  the  directions 
of  the  aforesaid  statute,  committed  him  to  ward  in  the 
common  gaol  there,  to  remain  without  bail  or  mainprize, 
except  he  should  put  in  sufficient  surety  to  perform  the 
said  order,  or  else  personally  to  appear  at  the  next- 
,  general  quarter  sesssions  of  the  peace  to  be  holden  for 
the  county  of  Leicester  j  and  also  to  abide  such  order 
as  the  justices  of  the  peace  there  assembled,  or  the 
more  part  of  them,  then  and  there  should  take  in  that 

behalf, 
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£x  pute 


behalf,  &c  In  moving  for  the  rale  nisi,  two  points  18£8# 
were  made.  First,  that  the  order  of  filiation  recited 
in  the  warrant  was  bad,  being  for  by-gone  maintenance. 
Secondly,  that  the  magistrates  had  no  power  to  commit 
under  the  18  Eliz.  c.  3.,  but  were  bound  to  commit  for 
three  months  under  49  G.  3.  c.  68.  $.  3.  On  shewing 
cause  the  first  objection  was  given  up,  the  cases  Regina 
v.  Smith  (a),  Regina  v.  Odam  (&),  Rex  v.  Moravia  (c)9 
Res  v.  Fox(d),  and  Rex  v*HiU(e)9  Rex  v.  Harring- 
ton {/)  being  cited  as  authorities  to  shew  that  an  order 
for  by  gone  main  tenance  is  good. 

Marriott  then  shewed  cause  ou  the  second  objection. 
The  proceeding  under  the  18  Eliz.  c.  3.  is  right, 
for  the  49  G.  3.  c.  68.  does  not  extend  to  this  case. 
This  is  neither  the  case  of  an  order  of  filiation  made  at 
sessions  or  confirmed  by  the  sessions,  nor  is  it  a  case 
where  no  appeal  has  been  made  against  the  order, 
within  the  meaning  of  the  third  section  of  that  act ;  for 
it  is  to  be  observed,  that  the  18  Eliz.  c.  3.  does  not  ex- 
pressly give  any  appeal.  The  appeal  arises  incidentally 
from  the  form  of  the  commitment,  which  is  to  continue, 
except  the  party  give  surety,  either  to  perform  the  order 
of  filiation,  or  to  appear  at  the  sessions  to  abide  their 
order,  or,  if  they  make  none,  then  to  perform  the 
original  order.  If,  then,  a  party  be  committed,  and 
there  be  no  appeal,  he  must  continue  in  prison,  unless 
he  finds  sureties.  Here,  however,  the  sessions  have  dis- 
charged him,  which  makes  this  case  different  from  those 
enumerated  in  the  49  G.  3.  c.  68.  s.  3.  The  case  falls 
within  the  4th  section  of  that  act,  by  which  all  the 

(a)  I  Bolt.  pL  667.  (6)  Saik.  134. 

(e)  1  Bott.  pL  680.  (<0  1  BoU.  pL  68S. 

(<?)  1  34.326.  (/)  4  M.  *  & 559. 

powers 
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1822.       powers  of  the  18  Eliz.  c.  3.  are  expressly  made  appli- 

-  cable ;  and  clearly,  as  to  the  6um  of  8/.,  the  only  mode 

Kb  parte 
Amu.        of  proceeding  is  under  the  18  Eliz.  c.  3. 

PhilUpps,  contra.  Supposing  the  order  of  filiation  to 
be  good,  which  is  very  questionable,  the  only  mode  of 
proceeding  is  under  49  Q.  S.  c.  68. ;  for  in  this  case  the 
time  for  appeal  against  the  order  is  passed,  and  then  it 
comes  within  the  third  case  mentioned  in  the  49  G.  8. 
0. 68.  i.  3.  viz.  of  an  order  against  which  no  appeal  has 
been  made.  The  18  Eliz.  c.  S.  only  applies  to  cases  of 
orders  against  which  the  party  may  appeal.  He  was 
then  flopped  by  the  Court. 

Per  Curiam.  If  the  original  order  of  filiation  dated 
4th  April  be  valid,  it  is  clear  that  the  party  could  only 
get  rid  of  it  by  an  appeal,  which  he  has  not  made.  If 
■0,  then  it  is  clear,  that  all  the  subsequent  proceedings, 
ill  prder  to  enforce  the  payment  of  the  maintenance  due 
by  that  order,  must  fall  under  the  40  G.  3.  c.  68.  s.  S. 
If  the  original  order  be  on  the  face  of  it  invalid,  then, 
whethet  appealed  against  or  not,  it  cannot  now  be  en- 
forced. In  either  event,  the  present  commitment  is  bad. 
It  has  been  contended,  however,  that  it  is  good,  as  far 
as  relates  to  the  sum  of  8/.  But  if  a  man  be  committed 
for  the  nonpayment  of  two  sums,  cue  of  which  is  not 
not  due,  the  warrant  of  commitment  is  bad  for  the 
whole.    The  rule  must,  therefore,  be  made  absolute. 

Rule  absolute,  (a) 

(a)'  In  tbe  cmm  cited,  where  m  order  for  by-gone  maintenance  has  been 
bold  sufficient,  it  did  not  appear  but  that  the  children  were  still  alive 
and  chargeable  to  the  parish.     Here  the  child  was  dead  when  the  order 
of  filiation 'was  made.     It  may  be  doubtful  whether  such  an  order,  pur- 
porting 
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Glenville  against  Hutchiks.  IS"**9 

°  November  15th. 

ASSUMPSIT  by  the  plaintiff  for  board  and  lodg-  A  defend** 
...  y  M  __  .    .  wm  held  to  bail 

Ing,   liquors,  money  lent,   &c     The  whole   sum  for  a  wm  of 


sought  to  be  recovered  was  19/.  195.   In  the  particulars  STb^MtT 
of  demand  the  board  and  lodging  was  charged  at  the  JJjjSjiJjL 

ing,  charged 
at  the  rate  of  91,  2s.  per  week.  At  the  trial,  it  was  proved  that  the  plaintiff  had  expressly 
agreed  to  charge  at  the  rate  of  1/.  \s.  per  week  only,  and  a  verdict  was  found  for  a  ram 
tap  than  that,  fQr  which  tbe  defendant  was  held  to  l?ail.  A  rule  nisi  baring  been  obtained 
lpr  allowing  tbe  defendant  hie  costs  under  the  45  G  5.  c.  46.  t.  *.,  the  plaintiff,  in  answer 
thereto  bf  bis  afffdavft,  denied  that  there  was  any  such  agreement,  and  swore  that  the 
whole  sum  claimed  was  ju&tly  due  to  bun ;  under  these  circumstances,  the  Court  acted 
*P°*  Jfe  if****?  gjrto  1  tN  trial  ana}  sna4e  ifce  rule  afaaejute. 


i  ■  , 


porting  to  be  made  after  tfie  death  of  the  child,  would  be  sufficient 
Hie  49  G.  5.  c  68.  $.  2.  seems  to  the  contrary  ;  for  where  a  putative 
»«i»ef  lw  betu  eatnsjHtM  More  birth,  tiil  be  shall  give  security  to  abide 
a  future  order,  it  is  expresjly  enacted,  that  the  sessions  shall  wholly  dis- 
charge him,  in  case  a  certificate  of  two  justices  be  sent  to  them,  either  that 
an  order  has  been  made,  or  that  such  order  was  not  then  requisite  to  be 
made,  op  account  of  the  death  of  ttoa  child  born  a  bastard.  And  the  thud 
section  gives  the  magistrates  power  to  commit  on  the  complaint  of  one  of 
the  overseers  of  the  place  liable  to  the  maintenance,  or  of  the  place  where 
such  bastard  child  shall  then  be,  which  seems  rather  to  rater  to  children 
then  aljve,  Apd  tbe  1 9  £Ux-  e.  3.  states,  thai  the  justices  shall  take  order 
for  the  punishment  of  the  father  and  mother,  and  the  relief  of  the  parish, 
and  the  keeping  of  the  child.  Besides,  it  must  appear  by  the  order  efeat 
the  child  js  chargeable,  or  likely  to  be  so.  Jfer  ▼•  JWwsj,  1  VeniHh  97., 
and  in  Rex  v.  Matthews,  2  Salk.  475.,  where  the  Court  refused  to  quash 
the  order  for  the  defect,  in  uot  so  stating  it  on  the  face  of  it,  the  reason 
given  for  the  judgment  is,  "  that  every  bastard  child  is  likely  to  become 
/chargeable  ;*'  which  observation  can  only  apply  to  living  children,  Here 
the  death  is  stated  00  the  face' of  the  order.  The  ezpences  incident  to  the 
lying  m,  &e  stand  upon  a  different  foundation  from  the  weekly  payments 
towards  the  jjsaiiManance.  of  the  chili-  For  these  are  given  by  the  49  ft.  3. 
c.6S.  s.4.9  and  only  depend  on  the  contingency  of  the  child  being  born 
alive    See  Re*  v.  Dt  Brouquens,  14  East,  277. 

rate 
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1822.       rate  of  21.  2s.  per  week  for  six  weeks.     The  defendant 
1  was  arrested  for  15/.,  and  pleaded  the  general  issue  and 

again*  infancy,  to  which  the  plaintiff  replied,  that  the  board 
maaX9'  and  lodging  were  necessaries.  The  plaintiff  obtained  a 
verdict  for  6L  6s.  8cL>  the  defendant  having  proved, 
that,  in  a  conversation  between  the  plaintiff  and  one 
Garland,  who  was  called  as  a  witness,  the  former  had 
stated  that  he  had  expressly  agreed  to  board  the  defend- 
ant at  \U  Is.  per  week.  A  rule  nisi  having  been  ob- 
tained for  allowing  the  defendant  his  costs,  under  the 
43  6.  3.  c.  46.  s.  3.,  upon  an  affidavit  by  the  defendant, 
stating  these  facts,  the  plaintiff,  by  his  affidavit  in  answer, 
swore  that  the  whole  sum  mentioned  in  his  bill  of 
particulars  was  justly  due  to  him,  and  denied  that  he 
ever  had  stich  conversation  as  deposed  to  by  Garlana\ 
or  that  he  had  ever  agreed  to  board  and  lodge  the  de- 
fendant at  1/.  Is.  per  week ;  and  both  he  and  his  solicitor 
swore,  that  they  had  never  heard  of  the  supposed  agree- 
ment before  the  trial,  and  two  letters  written  by  the  de- 
fendant's attorneys  to  the  plaintiff's  attorney,  previously 
to  the  commencement  of  the  action,  were  annexed  to 
the  affidavit,  in  neither  of  which  was  it  intimated  that 
the  account  delivered  was  incorrect;  and  in  the  latter 
they  expressly  stated  that  the  defendant  intended  to 
settle  that  account  fairly,  that  he  had  expended  some 
small  sums  on  account  of  the  plaintiff,  and  that  he 
had  written  to  the  country  to  ascertain  their  precise 
amount* 

Marryat  and  Waifbrd  shewed  cause.  The  plaintiff 
was  precluded  from  recovering  for  many  of  the  items  in 
the  account,  because  they  were  not  necessaries,  and  the 

plea 
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plea  of  infancy  was,  therefore^  an  answer  to  the  action  1822. 
as  to  them.  The  plaintiff,  however,  at  the  time  of  the  glwtoo» 
arrest,  had  a  reasonable  and  probable  cause  for  ar-  h^Sc"". 
resting  him  for  the  sum  made  up  of  those  items.  For 
,he  did  not  then  know  of  the  defendant's  infancy.  The 
only  question  therefore  is,  whether  he  had  a  probable 
cause  for  arresting  the  defendant  for  the  board  and 
lodging,  at  the  rate  of  two  guineas  per  week.  Now  the 
plaintiff  not  only  positively  denies  the  agreement,  but  it 
is  sworn,  both  by  himself  and  his  solicitor,  that  no  such 
agreement  was  ever  mentioned  before  the  trial,  and  two 
letters  written  by  the  defendant's  attorney,  before  the 
commencement  of  the  action,  are  annexed  to  the  affi- 
davits, in  which  the  account  is  not  only  not  disputed, 
but  they  state  that  the  defendant  only  wished  to  settle  it 
fairly,  and  to  deduct  some  small  sums  which  he  had 
expended  on  the  plaintiff's  account. 

Gurnet/  and  Bayly,  in  support  of  the  rule.  The  ques- 
tion certainly  depends  upon  the  sum  which  was  to  be 
paid  for  the  defendant's  board  and  lodging.  Now  the 
fiicts  stated  in  the  plaintiff's  affidavit  as  to  the  agree- 
ment, are  inconsistent  with  the  evidence  given  at  the 
trial;  and  it  is  safer  for  the  Court  to  be  guided  by 
the  testimony  of  a  disinterested  witness  than  that  of  a 
party  in  the  cause. 

Abbott  C.  J.  It  appears  by  my  note  of  the  evi- 
dence given  at  the  trial,  that  the  agreement  was 
proved  as  stated  in  the  defendant's  affidavit.  Now 
it  would  be  most  dangerous  to  permit  the  testimony 
of  a  party  in  a  cause  to  be  received  in  contradiction  of 

*  adis- 
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18*3.       a  disinterested  witness.     The  Court  must  be  guided  by 
^  the  evidence  given  at  the  trial,  and  by  that  ft  appfeart 

again*  that  there  was  an  agreement  to  charge  only  one  guinea 
per  Week  for  the  board.  The  plaintiff,  therefore,  had 
not  any  reasonable  or  probable  cause  for  holding  the 
defendant  to  bail  for  15/.  The  rule  must,  therefore,  be 
made  absolute. 

Rule  absolute. 


Monday, 
N<rnnber25t}L 


Lee  against  Shore  and  Others. 


Where  t  plain-    A  SStJMPSIT  for  goods  sold  and  delivered.     Plea. 

tiffin  an  action  **-  . 

for  goods  aold  general  issue.     At  the  trial  before  Best  J.  at  the 

proved  the  pot-  hist  Spring  assizes  for  Derbyshire,  it  appeared  that  the 

goodTby  him.  *ction  was  brought  to  recover  the  value  of  a  quantity 

femora  b^the  °^8Par>  t^en  and  used  by  the  defendants,  and  which 

^*fend*?SiA,d  ^e  P^ntl^  alleged  to  be  his  property.     Spar  is  part 

the  goods  con-  of  the  refuse  dug  from  lead-mines,  together  with  the 

lying  on  the  ore,  and  after  being  separated  from  it,  is  thrown  upon 

•nd  that  the  the  land  adjoining  the   mine.    The  land,  whence  the 

under  ^.by^a  sPar  *n  question  was  taken,  had  been  for  more  than 

mra?nrtprol  20  7eaTS  occupied  by  one  Bond,  as  tenant  from  year  to 

ttettiis wwd'    yeBT  under  Wm  Hurd>  at  the  time  of  the  letting  to  him, 
not  sufficient     a  lead-mine  in  the  farm  was  specially  reserved,  but  the 

.proof  of  title  to 

the  goods,  from  spar  was  not  mentioned.     In  1814,  the  plaintiff  applied 

which  a  con-  r 


to  Hurd  for  a  lease  of  the  spar  from  time  to  time 

the  parties 

could  be  fan-      thrown  upon  the  land  occupied  by  Bond,  and  an  agree- 


plied. 


ment  respecting  it  was  made  between  them,  by  letters, 
which  were  afterwards  stamped,  but  were  not  produced. 

The 
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The  plaintiff  then  proved,  that  he  had  sold  the  spar  to  18S2. 
several  persons  who  carried  it  away  from  the  land,  "l^" 
without  any  interference  by  Bond ;  but  -no  contract  was 
proved  to  have  been  made  between  the  plaintiff  find 
defendants.  For  the  latter  it  was  objected,  1st,  That 
the  plaintiff  had  not  proved  that  the  spar  was  ever  let 
to  him ;  and,  2dly,  That  no  evidence  had  been  given  to 
shew  that  Hurd  had  power  to  let  the  spar  to  the  plain- 
tiff, that  being  a  part  of  the  land  which  was  let  to  Bond* 
The  learned  Judge  thought  the  objections  valid,  and 
was  about  to  nonsuit  the  plaintiff,  but  at  the  request  of 
his  counsel  left  the  case  to  the  jury,  and  desired  them  to 
say,  1st,  Whether  the  plaintiff  had  proved  any  title  to 
the  spar ;  and,  2dly,  Whether  Bond,  the  tenant  of  the 
land,  had  relinquished  his  right  to  it,  if  he  ever  had  any* 
The  jury  found  a  general  verdict  for  the  defendants. 
In  Easier  term,  Clarke  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside  arid  a  new  trial 
had :  and  now, 

Denman,  (with  whom  was  N.  Clarke,)  shewed  cause. 
No  evidence  was  given  at  the  trial  to  prove  the  plain- 
tiff's title  to  the  spar.  The  only  legitimate  evidence 
for  that  purpose  waa  the  stamped  agreement  entered 
into  between  him  and  Hurd,  and  that  was  not  pro- 
duced. Neither  was  it  shewn  that  any  contract,  for 
the  sale  of  the  spar,  had  been  made  between  the  plain- 
tiff and  defendants.  The  plaintiff,  therefore,  could  not 
be  entitled  to  a  verdict  Besides,  no  person  but  the 
tenant  of  the  land  could  give  the  defendants  leave  to 
enter  upon  it;  and  therefore,  even  if  the  plaintiff  had 
shewn  the  agreement  made  between  him  and  Hurd,  he 

could 
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1822.  could  not  have  conferred  upon  the  defendants  a  com- 
Lki  plete  title  to  the  spar,  for  Bond  might  at  any  time  have 
prevented  them  from  carrying  it  away.  Perhaps,  in- 
deed, the  plaintiff  should  have  been  nonsuited,  but  as 
the  case  was  left  to  the  jury  at  his  own  election,  he 
cannot  now  complain. 

Clarke  and  Reader,  contra.  Although  the  agreement 
between  Hurd  and  the  plaintiff  was  not  produced,  still 
possession  was  proved  in  the  latter,  and  various  acts  of 
ownership  exercised  by  him,  which  made  out  a  prima 
facie  title  to  the  spar.  As  to  the  objection  that  Bond 
might  have  interfered  and  prevented  the  defendants 
from  taking  away  the  spar,  it  is  a  sufficient  answer,  that 
he  did  not  do  so ;  they  are  therefore  bound  to  pay  for 
that  which  they  took.  Suppose  a  landlord  were  to 
enter  upon  his  tenant,  cut  down  a  tree  and  sell  it ;  the 
purchaser  having  carried  away  the  tree,  must  pay  the 
price  of  it,  although  liable  to  be  sued  as  a  trespasser  by 
the  tenant.  The  plaintiff  then,  having  proved  a  prima 
facie  title  to  the  spar,  and  that  the  defendants  took  it, 
was  entitled  to  a  verdict.  Whether  or  not  the  tenant 
of  the  land  had  relinquished  his  right  to  the  spar,  if  be 
ever  had  any,  was  a  question  for  the  Judge,  and  ought 
not  to  have  been  left  to  the  jury. 

Abbott  C.  J.  This  was  an  action  for  goods  sold 
and  delivered,  which  is  founded  on  contract.  Now 
here,  there  was  no  express  contract,  and  the  question 
is,  whether  any  can  be  inferred.  The  only  evidence 
from  which  we  are  called  upon  to  draw  such  an  infer- 
ence, is  a  prima  facie  case  of  possession  by  the  plaintiff, 

and 
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and  the  removal  of  the  spat  by  the  defendants.     But        1822. 
where  the  owner  of  property  which  has  been  taken  away  iu| 

by  another,  waives  the  tort,  and  elects  to  bring  an  action  2wu[ 
of  assumpsit  for  the  value,  it  is  incumbent  upon  him  to 
shew  a  clear  and  indisputable  title  to  that  property. 
Did  the  plaintiff  do  that  in  the  present  case  ?  LHe  was 
not  owner  of  the  land,  but  claimed  under  him,  by 
virtue  of  a  written  contract,  which  was  not  given  in 
evidence.  Had  it  been  produced,  it  might  perhaps 
have  explained  those  acts  of  ownership  which  were 
proved  on  behalf  of  the  plaintiff,  and  have  shewn  that 
he  had  a  right  to  the  spar  upon  part  of  the  land  in 
question,  and  not  upon  the  whole.  But  at  all  events, 
whatever  the  plaintiff's  rights  may  be,  as  he  did  not 
produce  the  written  contract,  which  was  the  proper 
evidence  of  them,  I  am  of  opinion  that  he  did  not 
make  out  a  case  which  entitled  him  to  a  verdict.  I  am 
not,  however,  satisfied  that  the  question  was  properly 
left  to  the. jury,  and  therefore  think  that  the  rule  for 
setting  aside  the  verdict  should  be  made  absolute ;  but 
that  it  must  be  done  subject  to  the  condition,  that  a 
nonsuit  be  entered. 

Holboyd  J.  (a)  I  am  of  the  same  opinion.  Much 
stress  has  been  laid,  in  the  course  of  the  argument,  upon 
the  plaintiff's  possession  of  the  spar.  Now,  although 
in  actions  of  trespass  it  is  sufficient  for  the  plaintiff  to 
prove  possession  without  shewing  how  he  obtained  it, 
yet  there  is  a  great  difference  between  cases  of  that 
description  and  the  present,  which  is  an  action  of 
assumpsit*     If*  indeed,  any  express  contract  between 

(a)  BayUy  J.  wit  st  Chamber*. 
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1822.  the  parties  had  been  shewn,  the  question  of  right  could 
not  have  been  entered  into;  but  no  evidence  of  that 
kind  was  given :  the  plaintiff's  case  rested  entirely  upon 
the  fact  of  the  spar  having  been  taken  by  the  defendants. 
Then  it  is  said,  that  acts  of  ownership  were  exercised 
by  the  plaintiff;  but  the  evidence  leaves  it  extremely 
doubtful  how  far  they  extended :  it  appears,  too,  that 
the  plaintiff's  right,  whatever  it  was,  arose  out  of  a 
written  agreement,  which  was  not  produced ;  he  did  not, 
therefore,  prove  a  right  of  possession,  as  well  as  actual 
possession,  which  it  was  incumbent  upon  him  to  do,  in 
order  to  sustain  this  action.  For  these  reasons,  I  think 
that  a  nonsuit  should  be  entered. 

Best  J.  My  opinion  was  as  decided  at  the  trial  as 
it  is  now,  that  the  plaintiff  should  be  nonsuited ;  but 
as  the  case  had  been  tried  once  before,  and  as  the 
plaintiff's  counsel  pressed  me  strongly  to  leave  it  to 
the  jury  to  say,  whether,  although  the  lease  was 
not  proved,  the  plaintiff  was  not  in  possession  of 
the  spar,  /uid  whether  Bond  the  tenant  might  not  be 
presumed  to  have  relinquished  his  right,  I  thought,  that, 
by  complying  with  their  wishes,  I  should  put  a  speedier 
end  to  litigation.  Both  the  objections  taken  by  the  de- 
fendants' counsel  are,  in  my  opinion,  valid.  When 
there  is  no  contract  of  sale,  but  the  plaintiff  stands  on 
his  right  to  the  property  which  has  been  taken,  and 
proceeds  against  a  defendant  on  an  implied  under- 
taking, the  plaintiff  must  make  out  a  clear  exclusive 
right,  both  to  the  property  and  possession ;  otherwise, 
after  a  defendant  has  paid  for  the  goods,  he  might  be 
sued  in  trespass  for  taking  them  by  another  party.  In 
this  case,  without  the  lease,  the  plaintiff  proved  no  right 

.  whatever; 
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whatever ;  for  supposing  him  to  have  had  the  possession        1Q22* 
one  day,  his  right  to  it  might  have  been  determined 
the  next.  If  possession  had  been  ever  so  clearly  proved, 
it  was  necessary  to  see  the  instrument  under  which  the 
plaintiff  claimed   it,  to   know  whether  bin  right  con- 
tinued at  the  time  the  spar  was  taken.     But  the  tenancy 
of  Bond  put  it  out  of  the  power  of  the  owner  pf  th* 
land  to  grant  a  right  to  the  possession  of  this  spar  to 
the  plaintiff.    The  possession  of  every  thing  belonging 
to  the  land  passes  to  the  tenant,  unless  there  be  a  re- 
servation by  the  custom  of  the  place  (as  is  pften  the  case, 
in  countries  where  there  arc  mines),  or  an  express  re- 
servation in  the  lease.    Although  the  tenant  would  hay? 
no  right  to  cany  away  the  sp^r,  he  might  us?  it  op  the 
&np;  ftpd,  daring  bis  lease,  might  prevent  his  landlord 
from  removing  it.    There  would  be  no  necessity  of  re- 
serving a  right  of  entry  for  particular  purpose*,  90  tp 
cut  trees,  or  kill  gaihe,  if  the  tenant's  right  of  possession 
did  not  exclude  the  landlord.    I  am  not  aware  of  any 
right  the  landlord  has  to  enter  on  the  demised  premises 
without  an  express  reservation,  except  to  view  waste  or 
demand  rent    In  1 0  Finer* s  Jhr.  tit  Estate,  [$.  b.  1 40  3. 
it  is  said,  if  the  lessor,  after  having  leased  his  landfy  with- 
out excepting  the  trees,  grants  omnes  boscos  et  arbpre*, 
nothing  passes,  for  these  passed  to  the  tenant  by  the 
lease.    Although  the  case  was,  at  the  request  of  the 
plaintiff's  counsel,  left  to  the  jury,  and  a  verdict  taken, 
as  the  rept  of  the  Court  think  there  should  now  be  a 
npnsuk,  the  rule  must  be  drawn  up  to  enter  a  nonsuit. 

Rule  accordingly. 
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Tunday>  Summers  against  Formby. 

November  ^h,  ° 


'Where  a  rule 
for  a  new  trial 


HTHIS  cause  was  tried  at  the  Lent  assizes,  1821,  when 
U  tflent  m  to  a  special  case  was  reserved  for  the  opinion  of  the 

the  coots  of  the  r  L 

first  trial,  and     Court.     The  case  being  imperfectly  stated,  the  Court, 

the  cause  is  af- 
terwards refer-    after  argument,   ordered  that  if  the  parties  could  not 

prius,  and  de-  agree  upon  a  reference,  the  rule  should  be  drawn  up 
favour  of  plain-  ^or  a  new  tr^#  Nothing  was  said  in  the  rule  as  to  the 
entitled^S  coste  °^  ^e  **rst  tr*flk  The  cause  was  taken  down  to 
coats  of  the  first  the  assizes  a  second  time,  but  was  there  referred ;  and  an 

award  was  afterwards  made  in  favour  of  the  plaintiff. 

The  Master,  on  taxation,  having  refused  to  allow  the 

plaintiff  the  costs  of  the  first  trial, 


Manning  now  moved  that  he  should  review  his  tax- 
ation ;  and  he  referred  to  Smith  v.  Haile  (a),  in  which 
the  party  succeeding  on  a  second  trial,  which  was  granted, 
because  a  special  case  reserved  on  the  first  was  imper- 
fectly stated,  was  held  not  to  be  entitled  to  the  costs  of 
the  first  trial.  In  that  case,  the  cause  was  actually  tried 
a  second  time ;  but  in  Booth  v.  Atherton  (£),  where, 
under  the  same  circumstances,  a  new  trial  was  granted, 
and  the  defendant,  without  going  to  trial,  gave  the 
plaintiff  a  cognovit,  it  was  held  that  the  defendant  was 
liable  to  pay  the  costs  of  the  first  trial.  Now  this  is 
ah  intermediate  case  between  the  two,  for  here  the  suit 
is  terminated  by  a  reference. 

(a)  6T.R.11.  (6)  lUd.  144. 

Per 
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Per  Curiam.    This    case  fells  within  the  role  laid       1822. 
down  in  Smith  v.  Haile,  for  the  reference  was  equivalent       

to  a  trial;  and  it  has  been  held  to  be  so,  so  as  to  en-      *%£? 
title  the  defendant  to  costs,  where  the  plaintiff  does  not       FoMar- 
recover  the  sum  for  which  the  defendant  was  arrested, 
under  the  *3  G.  3.  c.46.  «.  3.  (a) 

Rule  refused. 

(a)  See  Ttift  Practice,  1018.  61b  ed. 


Kite  and  Lane's  Case.  wetmtm,, 

November  87«b. 

JjTTLEDALEy  on  a  former  day  in  this  term,  ob-  .AmdA, 

fined  a  rule  to  shew  can*  why  a  writ  of  habeas  %&o?£« 
corpus  should  not  issue,  directed  to  the  commander  of  ^'H^'w 
his  majesty's  ship  of  war,  Glocesler,  commanding  him  CtS^ 
to  bring  up  the  bodies  of  Charles  Kite  and  Edward  '*wU**- 
Lane,  who  were  confined  on  board  that  ship.  The  «^«  j^ 
affidavits  disclosed  these  facts:  on  the   3d  of  October  ?£%£" 


kst,  a  boat,  with  Kite  and  Lane  on  board,  was  seised,  SW?t t 

within  the  harbour  of  Folkstone,  for  a  breach  of  the  l%££'£* 

revenue  laws.    The  men  were  taken  on  shore,  at  Folk-  fZfJST 

done,  and  confined  there  until  the  Sth  of  October  when  town  ■Dd  P0" 

4,1  9     MC11    of  JO*,  pursuant 

tney  were  again  put  on  board  the  boat,  and  taken,  to-  »  4S  ft  * 

gether  with  it,   to  Dover.     An  information  was  laid  no.'^dh. 

against   K.  and  L.,  before  two  justices  for  that  place,  I  no"?  '£& 

and  separate  convictions  were  drawn  up,  as  follows:  +£3L 

only  stated  that 
»y  peraon  »b«ll  be  arrested  by  virtue  of  that  cImim.  «med,  or  where 
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IM4.  "B3  if  remembered,  thdt  oli  the  5  th  day  ttf  October, 
-i=-.  1882,  CAarfrt  lGMrs  tff  the  towii  of  Mkslonc,  Ih  £?#<, 
lS$*  &£e.  *herta*h,  hath  beett  duly  convicted  before  tis;  two  tK 
bft  majesty's  jtwfiees  df  the  pe&ce  fh  and  fit  titi  titik 
&n&  port  of  Ddvel*,  hi  the!  teid  county;  tor  Mvlh&  oh 
the  3d  day  of  October,  been  fouiid  and  taken  bh  bo&fd 
a  boat  *n  the  harbour  of  Folkstone  aforesaid,  laden,  &c." 
(setting  out  the  offence,  evidence,  and  adjudication,  ac- 
cording to  the  second  form  giveh  by  the  3  G.  4.  c.  110.) 
In  pursuance  of  that  adjudication,  K.  and  L.  were 
afterwards  taken  on  board  the  Glocesler.  There  was  no 
custom-house  at  Folkstone,  and  smuggled  goods  seized 
there  were  generally  taken  to  Dooer ;  but  the  jurisdiction 
of  the  magistrates  for  the  town  and  port  of  Folkstone 
extended  to  the  place  where  this  seizhrfe  wM  iridcifc,  ahd 
thfcy  constantly  took  cognizance  of  offences  ag&itist  the 
revenue  laws*  when  committed  there.  The  jutticed  df 
Dover  had  no  jurisdiction  within  the  town  Of  h&rbdtir 
of  Ftfkstone. 

Jerois  shewed  cause.  Hie  magistrate*  of  ZJobfe*  fiad 
authority  to  convict  in  this  case.  It  hiuit  be*  fcdftutttti, 
that  the  boat  was  originally  captured  within  the  Hrnitfe 
Of  Folkstone ;  but  the  captors  afterwards  took  it  ttiDo&t, 
together  with  the  prisoners  K.  and  L.;  for  the  {mtpttfe 
of  laying  an  information  against  them  at  th'it  pl&tg. 
The  question  turns  upon  the  45  G.  3.  c.  181.  J.  ?*, 
and  the  57  G.  3.  c.  87.  s.  5.,  which  give  juriklictidti  tb 
two  descriptions  of  magistrates  $  first,  to  those  ftsidlftg 
near  to  the  port  or  place 'into  which  the  vessel  or  boat  is 
carried,  and,  secondly,  to  those  residing  near  the  place 
wherie  the  parties  are  arrested.  The  tf  G.  4.  c.  i  10-  has 
not  repealed  the  former  enactments  upon  this  point 

Hew* 
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Here,  then,  the  convicting  magistrates  had  jurisdiction,       1628. 

the  boat  having  been  carried  into  the  port  of  Dooen       — — 

Kits  and 
[BayUy  J.   Admitting  the  magistrates  of  Dover  to  have  Umi  Cm* 

had  the  jurisdiction  contended  for,  ought  not  the  con- 
viction on  the  face  of  it  to  have  shewn  that  juris- 
diction?] That  is  unnecessary,  as  the  3  G.  4.  c.  110. 
gives  a  particular  form  of  conviction,  which  has  been 
adopted  in  this  case. 

Littledale,  contra.  The  magistrates  of  Dover  had  no 
jurisdiction  over  the  offence  in  question.  The  acts 
which  have  been  referred  to  authorise  seizures  on  the 
high  seas ;  and,  therefore,  when  they  direct  that  the  in- 
formation shall  be  laid  before  justices  residing  near  the 
port  or  place  into  which  the  vessel  is  carried,  that  must 
mean  the  port  or  place  at  which  the  vessel  jfirrf  has  com- 
munication with  die  land.  The  magistrates  of  Daoer9 
then,  were  not  within  the  first  class  of  those  to  whom 
authority  is  given.  If  it  be  contended,  that  they  are 
within  the  second  class,  as  residing  near  the  place  where 
the  parties  were  arrested,  the  case  of  Talbot  v.  HubbU  (a) 
is  decisive  against  them.  That  was  a  question  on  the 
construction  of  the  12  Car.  2.  c.  2S.  j.  31.,  which  gave 
jurisdiction  in  excise  matters  to  the  justices  near  to  the 
place  where  the  offence  was  committed;  and  it  was  held 
that  county  magistrates,  although  residing  near  the 
place  where  an  offence  was  committed,  had  no  power  to 
act,  if  that  offence  were  committed  within  the  limits  of 
a  bad  exclusive  commission  of  the  peace.  The  same 
rale  must  apply  here.  The  arrest  was  made  within  the 
local  jurisdiction  of  Folkstone :  the  men  should,  there- 
fore, have  been  taken  before  the  justices  of  that  place. 

(a)  2&r.ll54. 

H  4  Bu, 
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1822.        But,  secondly,  admitting  that  jurisdiction  could  be  given 
"  to  the  magistrates  of  Dover,  by  the  subsequent  taking 

Kite  and 

Lam's  Case.,  of  the  vessel  to  that  place,  the  fact  of  its  having  been 
taken  there  should  have  appeared  on  the  face  of  the 
conviction.  Something  should  have  been  shewn,  con- 
necting the  offence  committed  at  Folkstone  with  the 
jurisdiction  of  magistrates  appointed  for  the  town  and 
port  of  Dover.  Nothing  of  that  kind  is  stated;  at  all 
events,  therefore,  the  conviction  is  bad,  and  this  rule 
must  be  made  absolute. 

Abbott  C.  J.  Two  questions  have  been  raised  in 
this  case :  1st,  whether  the  magistrates  of  the  town 
and  port  of  Dover  had  authority  over  the  subject-matter 
of  the  conviction ;  and,  2dly,  whether  the  conviction 
is  good,  inasmuch  as  that  authority  is  not  apparent  on 
the  face  of  it.  By  the  45  6.  3.  c.  121.  s.  7.  it  was 
enacted,  that  persons  "  taken  on  board  of  any  ship, 
vessel,  or  boat,  or  on  land,  under  the  circumstances 
there  stated,  should  be  taken  before  one  or  more  justice 
or  justices  residing  near  the  port  or  place  into  which 
such  ship,  vessel,  or  boat  should  be  taken  or  carried, 
or  near  to  the  place  where  any  such  person  should  be 
so  taken  or  arrested ;  and  that  such  justice  or  justices 
might  hold  the  party  accused  to  bail,  or,  if  he  desired  it, 
send  him  on  board  one  of  his  majesty's  ships  of  war." 
By  the  57  G.  3.  c.  87.  s.  Sn  after  reciting  the  former 
enactment,  it  is  provided,  that  any  such  justice  or  justices 
shall  have  power  to  hear  and  decide  upon  any  such, 
complaint  immediately,  instead  of  holding  the  party  to 
bail.  Jurisdiction  is,  therefore,  given  to  the  same 
magistrates  by  both  these  acts.  Now,  it  appears  by  the 
affidavits  in  this  case,  that  the  persons  offending  were 
arrested  within  the  harbour  of  Folkstone ;  their  vessel 

was 
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was  detained  there,  and  they  were  taken  on  shore  within        1882. 
the  local  jurisdiction  of  the  magistrates  of  that  place.       ~ 

Km  rod 

On  a  subsequent  day,  the  prisoners  were  again  put  on  Lake's  Cast, 
board  the  vessel,  and  carried,  together  with  it,  to  Dover. 
That  raises  the  question,  whether  persons  carried,  by 
the  voluntary  act  of  the  captors,  within  a  particular 
jurisdiction,  can  afterwards,  without, any  apparent  ne- 
cessity, be  taken  within  the  limits  of  another  jurisdiction 
and  be  there  convicted  of  the  offence  imputed  to  them. 
If  that  can  be  done,  this  great  inconvenience  will  result, 
that  persons  arrested  under  the  provisions  of  the  acts  in 
question  may  be  carried  from  port  to  port,  at  the 
pleasure  of  the  captors,  and  may  at  last  be  convicted  at 
one  extremity  of  the  kingdom  of  an  offence  committed 
at  the  other.  I  am  strongly  inclined  to  think  that  no 
such  power  exists.  It  is,  however,  unnecessary  to  decide 
expressly  upon  that  point ;  for  I  am  clearly  of  opinion, 
that  the  conviction  itself  is  bad  on  the  face  of  it.  It  is 
a  first  principle,  as  to  all  acts  done  by  magistrates,  that 
their  jurisdiction  should  appear  upon  the  face  of  their 
proceedings.  In  convictions,  the  place  for  which  the 
magistrates  act  must  be  shewn;  the  offence  must  be  set 
out;  and  either  it  must  appear  that  the  offence  was 
committed  within  the  limits  for  which  the  convicting 
magistrates  are  appointed,  or  facts  must  be  stated  which 
give  them  jurisdiction  beyond  those  limits.  If  we  hold 
that  to  be  unnecessary  in  the  present  case,  we  shall  give 
to  the  statutes  which  have  been  cited  the  effect  of  re- 
pealing the  former  law  upon  this  subject.  Now  it  does 
not  appear  to  have  hecn  the  intention  of  the  legislature 
to  extend  the  jurisdiction  of  magistrates ;  and  unless  we 
come  to  that  conclusion,  we  cannot  suppose  it  to  have 
been  intended  that  a  magistrate  of  one  place  should 

have 
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1821,       have  jurisdiction  over  an  offence  committed  in  another. 
„  I  atn,   therefore*  satisfied  that  this  conviction  is  bad. 

Kits  alii  '  ' 

Lrite'4  Cast  (notwithstanding  the  form  given  by  the  3  G»  4.  a  110.,) 
nothing  being  stated  on  the  face  of  it  which  shews  that 
the  magistrates  of  Dover  had  authority  over  the  subject- 
matter  of  the  conviction.  The  rule  must  therefore  be 
made  absolute. 

Bayley  and  Holroyd  Js.  concurred. 

Bbbt  J.  I  agree  with  my  Lord  Chief  Justice  that 
these  prisoners  must*  for  the  reasons  that  his  Lordship 
has  given*  be  discharged.  I  am  also  of  opinion*  that 
the  magistrates  of  Dover  had'  no  jurisdiction  in  tfefc 
case.  The  offence  was  committed,  and  the  vessel  on 
board  of  which  the  prisoners  were  found  was  captured, 
within  the  harbour  of  FoUcstone,  At  Folkstone  the  pri- 
soners were  landed,  and  confined  two  days*  and  were 
afterwards  put  on  board  ship  again  and  carried  to  Dover. 
The  words  6f  the  statute  which  creates  this  oftenoe,  and 
gives  the  magistrates  jurisdiction  over  it,  require  that 
prisoners  shall  be  conveyed  before  seme  justice  &r  justices 
rending  in  or  Hear  the  pari  or  place  into  which  the  ship 
shall  he  taken  or  carried.  I  think  the  import  of  these 
feords  H>  that  port  or  place  into  which  the  ship  shall  be 
first  carried  in  which  a  magistrate  can  be  foetid  to 
decide  on  the  cases  of  the  men  that  are  tatan  on  board  of 
her.  .  The  words  "  port  or  place"  cannot  meat)  any  port 
to  which  the  ship  shall  at  any  time  be  carried,  and  must 
therefore  be  confined  to  the  first  port  into  which  she 
shall  be  brought  where  the  thing  can  be  done  which  is 
required  to  be  done.  If  we  put  any  larger  construction 
on  the  words  of  the  act,  we  give  occasion  for  delay, 

which 
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which  must  be  prejudicial   to   the  prisoner.      There        18if. 
were  magistrates  in  Folkstone,  before  whom  the  prisoners       K     and 
might  have  been  taken;  they  ought  not  therefore  to    !**»■*•  Cm«. 
have  been  taken  before  any  other  tribunal     Perhaps 
the  case  would  be  different  if  the  ship  came  within  the 
Hbiitt  of  a  port*  but  tterit  away  again,  either  from  stress 
Of  w&thet*  or  bther  hee&sary  cause,  without  eortimuni- 
fStiflg  With  dte  land*     It  iS  a  ftettted  prlndpl^  that 
ffcflti  statutes,  and  sueh  as  ifreaw  H  flew  jurisdteti&B, 
A*1I  rtt&iv*  ft  strict  Gonslrtictibh.     We  hdv*  b*en  told 
thftt  titefe  fs  fl6  cttstoih^tottee  frt  fMkifone,  «fd  ttht 
tBttdftrttt  Would  He  fhcMrtnitat  to  fend  ffce  gbods 
ftfltaH  6h  bdArd  Vttsfels  seited  for  sfttoggltng.     If  Hty 
BW0tlt%fhifeUfee  chilli  aWse  fh5hi  thM  £6ftsthitHi&ftj  tftfct 
tAkf  W  gtttHted  hgAirtst  by  atiothet  UW.     Wfe  rttttt 
pttt  tMt  int^tf  retfltion  brt  the  present  laW  wtofeh  the 
hiltt  df  eohstructidft  rtquirt  $  and  that  is,  tmth  as  Will 
ftfaM  agftiftst  tttt  fcbtlsfe  of  a  hew  and  extfftottlitiftfy 
power- 
Rule  absolute,  (a) 


(a)  Summary  convictions  before  magistrates  being  by  virtue  of  a  cir- 
cumscribed and  extraordinary  jurisdiction,  nothing  can  be  intended  to  aid 
*  *tteia  that  JuTisoiciloo.  Hence  ft  hat  been  always  held  feces**}  feat 
the  authority  of  the  convicting  magistrates  should  appear  upon  the  face 
of  their  proceedings.  Rexx.  Green,  Cold.  591.  Upon  this  ground,  in 
Rex  r.  Johnson,  1  Sir.  261.,  the  conviction  was  quashed,  because  it  did 
not  appear  that  it  was  made  by  justices  of  the  county  where  the  offence 
pas  committed;  and  in  iter  v.  Curden,  4 Burr.  2279.,  Rex  v.  Jejries, 
1  J.  8.  241.,  Rex  *  Stone,  1  East,  656.,  and  Rex  v.  jartu,  t6.  644.  n., 
it  was  laid  down  as  a  general  rule,  that  a  conviction  must  shew  that  the 
justices  had  jurisdiction.  In  Rex  v.  Haxell,  13  East,  139.,  which  was  a 
conviction  of  a  person  employed  in  a  manufacture,  for  tefusing  to  work, 
the  justices  had  followed  the  form  prescribed  by  the  41  G.  3.  c.  38. 
That  form,  which  was  very  similar  to  tbo*e  given  by  the  3  G.  4.  c  110., 
required  that  the  offence  should  be  set  out,  but  did  not  expressly  require 
that  the  place  where  it  was  committed  should  be  shewn.  .  The  conviction 

described  l 
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Macpherson  against  Lovte. 


dStlu^^  IN  this  case» the  B&d™'11  to  hold  to  bail  was  m*k  by 

defendant  was  the  plaintiff,  and  stated  "  that  the  defendant  was  in- 

indebted  to  r 

plaintiff,  upon     deb  ted  to  the  deponent  in  the  sum  of  1000/.,  upon  and 

ment  to  marry    by  virtue  of  a  certain  memorandum  in  writing,  bearing 

time  specified,     date  October  19th,   1821,  whereby  the  said  defendant 

loott,  ami  that  promised  deponent,  that  when  he  returned  in  the  month 

dth^^Sougb  of  March  or  April  then  next,  he  would  marry  the  de- 

etoleTa^d  P°nent»  or  Pay  her  the  8um  of  lOOOt ;  that  defendant 
plaintiff  was      did  return  in  the  said  month  of  March,  and  deponent 

ready  and  will-  * 

ing  to  marry     .was  then  ready  and  willing  to  intermarry  with  him ; 

defendant,  and 

requested  him.  that  the  said  months  of  March  and  April  have  long 
Held,  that  this  since  elapsed,  yet  the  said  defendant  (although  often 
aTtiieCourt91^  requested,)  hath  not  yet  married  deponent  or  paid  her 
Sufbgb-  thesaidsumoflOOOA" 

tendment  in  an  - 
affidavit  of 

debt;  and  here       Marryat  moved  to  discharge  the  defendant  out  of 

no  consideration  *  ~ 

for  the  defend-  custody  on  filing  common  bail,  on  account  of  the  in- 

ant's  promise 

was  shewn.       sufficiency  of  the  affidavit  to  hold  to  bail.     It  dpes  not 
appear  by  this  affidavit,  that  the  plaintiff  ever  promised 


described  the  offence  minutely,  but  did  not  state  where  it  was  committed. 
Per  Lord  EUenborou«h,  "  It  must  appear  upon  the  face  of  the  conviction 
that  the  offence  was  committed  within  the  county  of  the  justices  who  con- 
vict the  defendant,  without  which  they  can  have  no  jurisdiction.  The 
statute  never  meant  to  give  those  magistrates  jurisdiction  to  inquire  of 
this  offence  throughout  every  county ;  the  allegation,  therefore,  that  the 
offence  was  committed  at  some  place  within  the  county  of  which  they  were 
justices,  is  essential  to  give  them  jurisdiction."  See  also  Rex  v.  Edwards, 
I  East,  278, 

to 
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to  marry  the  defendant.     The  promises,  therefore,  were        1822. 
not  mutual ;  nor  is  any  consideration  whatever  shewn    mm 

¥  ^  MACrHEJKSOX 

for  the  defendant's  promise ;  and  without  that,  the  affi-        against 

Loviz. 
davit  is  insufficient.    Taylor  v.  Forbes,  (a)  The  allegation, 

that  plaintiff  was  ready  and  willing  to  marry  defendant, 

amounts  to  nothing  at  all ;  it  should  have  been  shewn 

that  she  promised  to  do  so  at  his  request.    Durnford  v. 

Messiter.  (b) 


Adcipkus  shewed  cause,  in  the  first  instance.  No 
case  goes  the  length  of  supporting  this  application.  In 
the  cases  cited,  there  was  a  total  absence  of  any  cause 
of  action.  The  question  did  not  turn  upon  any  defect 
in  the  affidavit,  which,  if  found  in  the  declaration,  might 
entitle  the  defendant  to  a  verdict ;  but  on  the  want  of 
any  thing  to  create  a  liability  on  his  part.  In  the 
present  case,  every  thing  is  stated  which  is  necessary  to 
inform  the  party  of  the  contract  upon  which  he  is  sued  ; 
and  is  so  stated  as  to  shew  a  liability,  whatever  question 
may  hereafter  arise  upon  the  want  of  mutuality  in  the 
contract  In  Eyre  v.  Hullon  (c),  Gibbs  C.J.  said,  that 
an  affidavit  of  debt  need  not  contain  all  matters  required 
in  special  pleading;  and  that  principle  is  not  denied  in 
Balbi  v.  Bailey,  (d) 

Per  Curiam.  The  principle  to  be  collected  from  all 
the  decisions  on  this  point  is,  that  the  Court  can  take 
nothing  by  intendment  in  an  affidavit  of  debt ;  and  that 
a  party  cannot  be  arrested  and  deprived  of  bis  liberty, 
unless  the  affidavit  discloses  a  cause  of  action  against 


(a)  11  Ea*,  315.  (b)  5  if.  f&  446. 

(c)  5  Taunt.  704.  &  C.     1  Marti*  315.         (</)  €  Taunt.  25. 


him. 
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1822.       him.     In  the  present  case  no  cause  of  action  is  shewn, 


no  consideration  for    the  defendant's  promise  being 

►re  be  granted. 

Rule  absolute. 


MAcrpiRsoN 

og«ru<       stated.    The  rule  prayed  for  must  therefore  be  granted 

LOYK. 


xSkw&zt*  Hodgson,  Gentleman,  against  Forster,  Met- 
calf,  Ferguson,  and  Dodgson. 

mare  a  plain-  tjj  th;8  CBSe^  foe  declaration  was  filed  in  April,  1818. 

tiff  did  not  ap-    X  -*    -r  -» 

pear  at  the  trial,         The  defendants,   Forster  and  MetcalK  pleaded  to 

the  record  bar-  m  ¥ 

ing  been  taken   issue ;  and  issue  was  joined  in  Trinity  term,  1818.    Fer- 
down  by  pro- 
viso, and  a  ▼«•-  gtaon  suffered  judgment  by  default,  and  Dodgson  died 

fendanuwas  after   plea,  and    before    issue  joined.      The  plaintiff 

take  at  nisi8"  having  made  default,  the  cause  was  carried  down  by 

a^ooa^^Uie  P*0™80  *°  ^e  l*8*  Cumberland  assizes,  when  no  person 

Court,  though  appeared  for  the  plaintiff;  and  a  verdict  was  taken  for 

gular,  would  the  defendants,  Forster  and  Metcalf,  instead  of  a  non- 

not  permit  the  ^ 

plaintiff  to  set    suit,  the  plaintiff  not  having  appeared. 

it  aside,  unleta 
on  the  terms  of 

atnomuiUwing  Littledale9  in  this  term,  applied  for  a  rule  nisi  for 
setting  aside  this  verdict,  on  the  ground  that  this  was 
irregular,  and  cited  Gardner  v.  Davis  (a) ;  and  con- 
tended, on  the  authority  of  that  case,  that  the  Court  had 
no  power  to  enter  a  nonsuit  now.     But, 


Per  Curiam*  In  that  case  the  Court  set  aside  the 
verdict ;  and  afterwards,  on  application  to  them  by  the 
defendant  to  enter  a  nonsuit,  they  found  that  they  had 

,  (a)  lMtofhSOO. 

no 


entered. 
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oo  power  to  do  justice  between  the  parties.     To  prevent        1 82?. 
that,  as  this  is  an  application  to  our  discretion,  we  shall      Hodgsq* 
not  grant  it,  unless  on  the  terms  that  the  plaintiff  will       Po^otL 
consent  to  a  nonsuit  being  entered. 

However,  on  the  merits  stated  in  the  affidavits,  and 
on  payment  of  costs,  they  afterwards  granted  a  rule  nisi 
generally.  The  merits  were  distinctly  negatived  by  the 
affidavits  on  the  other  side;  and  the  Court  ultimately 
made  the  rule  absolute,  on  the  payment  of  costs,  the 
-plaintiff  consenting  that  a  nonsuit  should  be  entered, 
instead  of  a  verdict  for  the  defendants. 

Scarlett,  for  the  defendants. 

Rule  accordingly. 


Dueden  and  Another  against  Hammond.        wed****, 

November  27th. 

TN  this  case  a  latitat  was  issued  in  Trinity  term  last,  Befonawrit 
tested  on  the  7th  of  June,  and  returnable  on  the  ^y  ^  ah£td 
19th ;  on  the  17th  of  that  month  the  writ  was  altered,  ^*££^ 


made  returnable  on  the  25th  of  June,  and  reseated ;  the  ^^i^tfa* 
return-day  was  afterwards  altered,  in  like  manner,  to  the  ™e.  1**-«P- 

J  pointed  return- 

6th  of  November,  and  again  to  the  28th,  and  on  each  d»y  be  not  be- 

yond  the  time 

occasion   the  writ  was  reseated.     The  defendant  was  at  which  the 

writ  might  it 

arrested  on  the  1 3th  of  November.     A  rule  nisi  having  first  have  been 
been  obtained  to  set  aside  the  latitat,  and  to  have  the  ^^ 
bail-bond  delivered  up  to  he  cancelled,  on  filing  com- 
mon bail, 

Hutchinson 


112  CASES  in  MICHAELMAS  TERM 

1822.  Hutchinson  now  shewed  cause.    In  this  there  is  no 

irregularity ;  for  the  writ,  although  several  times  altered, 

against  is  still  returnable  in  time,  no  term  intervening  between 
the  teste  and  the  last-appointed  return-day ;  and  each 
alteration  was  made  before  the  writ  was  actually  return- 
able. 

Brodrick,  contra.  In  order  to  make  this  proceeding 
regular,  the  writ  should  at  all  events  have  been  re- 
stamped  as  well  as  resealed,  for  a  duty  of  5*.  is  imposed 
upon  every  writ  issuing  out  of  this  court  (a) ;  and  if  the 
plaintiff  may  in  this  manner,  without  having  his  writ 
restamped,  avoid  the  necessity  of  issuing  an  alias,  the 
revenue  will  be  defrauded. 

Per  Curiam.  There  has  not  been  any  irregularity  in 
this  case.  This  writ,  which  was  issued  in  Trinity  term, 
might  at  first  have  been  made  returnable  at  any  time  in 
the  present  term.  Now  the  .rule  is,  that  before  a  writ 
is  returnable,  it  may  be  altered  and  resealed  in  the 
manner  here  stated,  without  being  stamped  anew;  pro- 
vided no  term  intervene  between  the  teste  and  the  day 
on  which  it  is  ultimately  made  returnable. 

Rule  discharged. 

(a)  See  55  G.  3.  c.  184. 
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Feathebstone  against  Hunt,  Stabb,  and  Pre**  Wednesday, 
ton,  (sued  with   Noble,    outlawed  in  the 
suit.) 


ASSUMPSIT  for  goods  sold  and  delivered,  and  Wh«  the  hol- 
the  usual  money  counts.  There  was  also  a  count  exchange  being 
against  the  defendants,  as  drawers  of  a  bill  of  exchange,  debt  due  from 
dated  February  4th,  1819,  for  33J/.  The  defendant,  £££&££' 
Hunt,  pleaded  the  general  issue.  The  other  defendants,  SJCiJ^ 
Stabb  and  Preston,  suffered  judgment  by  default  At  the  ^^^D'9 
trial  before  Abbott  C.  J.,  at  the  Guildhall  sittings  in  this  thei.r  "counts 

°  with  A  ,  ftnjmg 

term,  it  appeared,  that  all  the  defendants  had  carried  on  that  the  bill  bad 

beeniatitfied 

business  in  partnership  at  Newfoundland.    The  goods  in  by  them,  but 

question,  to  the  amount  of  331/.,  were  furnished  by  wainotpn- 

the  plaintiff  to  the  firm,  in   payment  for  which  they  *£?£'£ at 

drew  the  bill  stated  in  the  declaration  upon  Hunt,  who  ^EZfiT* 

also  carried  on  a  separate  trade  in  London,  under  the  H«W,thatthii 

*  waa  no  defence 

firm  of  Hunt  and  Co.    This  bill  was  presented  by  the  to  A- ln  "n  ■*- 

r  J  turn  by  the 

plaintiff,  but  acceptance  was   refused.     There  was  no  holder  again* 

r  A.B.C.indD., 

doubt  that  the  defendants  were   all  originally  liable:  the  bill  not  hay- 
but  the  question  was,  whether,  by  the  conduct  of  the  wU&fietTbytb^ 
plaintiff,  the   defendant,  Hunt,  had   been  discharged  whonTithad 
from  his  liability.     As  to  that  the  facts  were  these:  ^^^ 
Subsequently  to  the  bill  being  dishonoured,  the  part* 
nership  between  the  defendants  was  dissolved,  and  Stabb 
and  Preston  and  others  entered  into  a  new  firm   at 
Newfbutidland,  and  the  new  firm  purchased  from  the 
old    firm   property  there,    to  the    amount  of  several 
thousand  pounds.    The  plaintiff,  in  the  meanwhile,  in- 
dorsed over  to  the  new  firm  the  bill  in  question,  and 

I  sent 


OYCT. 
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18*2.  sent  it  to  Preston,  at  Newfoundland,  (a  partner  in  both 
"       firms,)  in  order,  if  possible,  to  obtain  payment  for  it 

amintt  Hunt  also  sent  out  an  agent  of  the  name  of  Rendall  to 
Newfoundland,  to  settle  his  accounts  with  the  new  firm* 
In  those  accounts  the  bill  in  question  was  set  off*  as 
paid  "by  them,  and  it  was  allowed  in  account  by  BendaU, 
and  the  balance,  after  this  allowance,  due  to  Hunt,  was 
paid  over.  It  did  not  appear,  however,  that  the  bill  was 
produced  to  or  seen  by  Hunt's  agent  at  the  time  of  this  set- 
tlement* The  amount  of  the  bill  was  never  paid  to  the 
plaintiff  by  the  new  firm,  and  they  having  subsequently 
become  bankrupts,  the  plaintiff  commenced  the  present 
action.  The  Lord  C.  J.  at  the  trial,  was  of  opinion 
that  this  was  not  a  discbarge  of  Hunfs  liability,  being 
a  mere  arrangement  between  Hunt  and  the  persons 
jointly  liable  with  him ;  and  the  bill  not  being  produced 
at  the  time  of  the  settlement,  the  defendant's  agent  had 
no  reason  to  believe  that  it  was  satisfied*  The  jury, 
under  bis  direction,  found  a  verdict  for  the  plaintiff: 
and  now 

Wilde  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. Here  the  plaintiff,  by  giving  Preston  post- 
session  of  the  bill,  and  indorsing  it  over  to  the  new  firm, 
enabled  the  latter  to  practise  a  fraud  upon  Hunt,  who 
has  settled  the  account  between  himself  and  them,  on 
the  faith  of  the  bill  having  been  satisfied.  The  bill  was 
not  sent  to  Preston  merely  as  agent,  for  it  was  indorsed 
to  the  new  firm,  and  of  course,  under,  such  circum- 
stances, it  was  reasonable  to  presume  that  the  plaintiff 
had  been  satisfied.  If  it  is  urged  that  Rendall  ought  to 
have  required  possession  of  the  bill  before  he  allowed  it 
pi  account,  it  may  be  answered  that  he  had  no  right 

to 


HVM. 


in  the  Tmmn  Year  or  GEORGE  IV.  115 

to  require  this  bill,  being  the  joint  property  of  Hunt  and       1822. 
his  partners,  of  whom  Preston  was   one.     The  case,        ' 
therefore,  falls  within  the  general  principle,   that  if  a       again* 
plaintiff  enables  a  third  person,  by  the  possession  of  the 
security,  to  settle  his  accounts,  and  the  third  person 
does  so,  he  cannot  afterwards  recover  upon  that  security, 
although  he  has  not  been  in  fact  paid  by  the  individual 
to  whom  he  entrusted  the  possession  of  it. 

Abbott  C.  J.  On  the  facts  of  the  case  it  appeared 
that  the  plaintiff  put  the  bill  into  Preston's  hands,  with 
a  view  to  obtain  payment,  expressly  reserving  his  rights 
on  all  the  parties  to  it,  in  case  the  bill  should  not  be 
paid  by  Preston.  Subsequently  to  this,  on  the  settle- 
ment of  the  account  between  Prestmt  and  Rendall,  this 
bill  was  stated  by  the  former,  as  having  been  satisfied, 
and  was  in  .consequence  allowed  in  the  account  But 
the  bill  itself  was  not  produced  at  that  time  to  RendaU, 
and  it  cannot,  therefore,  be  contended,  that  the  circum- 
stance of  the  possession  of  the  bill  enabled  the  party  to 
practise  any  deceit  If  that  fact  had  appeared,  the  case 
would  have  been  very  different.  It  seems  to  me,  that  N 
the  verdict  is  right,  as  the  case  now  stands.  This  rule 
must,  therefore,  be  refused. 

Batlet  J.  If  I,  incautiously,  by  putting  a  security 
for  a  debt  due  to  me  into  the  hands  of  a  third  person, 
enable  that  person  to  deceive  my  debtor,  in  the  settle* 
meat  of  an  account  between  them,  I  must  take  the  con- 
sequences, in  case  my  debtor  is  thereby  deluded.  That 
fact,  however,  is  wanting  in  this  case.  It  is  true,  that 
Preston  said  that  the  bill  was  satisfied,  but  he  did  not 
prove  it,  by  producing  the  bill  to  Rendall,   If  he  had 

1  2  done 
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1822.      done  so*  the  plaintiff  would  have  been  in  a  very  differ- 
ent situation. 


FfAXHXUtOXX 

agamst 
Hum. 


Holrotd  and  Best  Js.  concurred. 

Rule  refused. 


^JjJ^Mtlu  Reers  against  Gadderer. 

$totoT£      QAMPBELL,  on  a  former  day  in  this  term,  obtained 

tuned  his  car-  a  rule  to  shew  cause  why  the  defendant  should  not 

ttficate,  cannot  J 

be^anrerted        be  discharged  out  of  custody  on  filing  common  bail. 

upon  a  VU06&*  . 

x  quntpramite    His  affidavit  stated,  that  on  the  12th  November,  1822, 
due  before  his    the  defendant  was  arrested  at  the  suit  of  the  plaintiff 
^^P"*'       for  16/.  195.,  and  that  after  9L  4s.  of  that  debt  was 
contracted,  the  defendant  became  bankrupt,  and  ob- 
tained his  certificate,  which  was  duly  allowed  in  1820: 
and  now 


Piatt  shewed  cause  upon  an  affidavit  which  stated, 
that  after  the  defendant  had  obtained  his  certificate,  he 
promised  to  pay  the  debt.  Although  in  Wilson  v. 
Kemp  (a),  it  was  held  that  an  insolvent  debtor  who  had 
taken  the  benefit  of  the  54  G.  3.  c.  28.,  was  not  liable 
to  arrest  upon  a  subsequent  promise  to  pay  a  debt  con* 
tracted  prior  to  the  day  prescribed  in  the  act;  yet,  in 
Horton  v.  Moggridge  (b)  the  Court  of  C.  P.  were  of  a 
different  opinion.  The  case  of  Bailey  v.  Dillon  (<?),  re- 
lating to  the  arrest  of  bankrupts  upon  promises  made, 

(o)  ff  Jf.{&  $95.         (b)  6  Taunt.  569.         (c)  2M*rr.  73* 

after 


Oabdimou 
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after  their  bankruptcy,  to  pay  debts  due  before,  cannot  1822. 
be  supported.  That  case  was  decided  upon  the  ground,  ~"~ 
that  the  new  promise  being  founded  only  upon  a  con- 
scientious obligation,  did  not  make  the  party  liable  to 
arrest ;  the  same  objection  might  be  applied  to  promises 
made  by  persons  when  of  age,  to  pay  debts  contracted 
during  infancy.  Unless,  therefore,  it  be  held  that  such 
persons  are  not  liable  to  be  arrested,  this  defendant 
cannot  be  entitled  to  his  discharge. 

Campbdly  contra.  The  words  of  the  statute  5  G.  & 
c  SO.  s.  7.  put  this  matter  out  of  all  doubt.  "  And  in 
esse  any  such  bankrupt  shall  afterwards  be  arrested, 
prosecuted,  or  impleaded,  for  any  debt  due  before  such 
time  as  he,  she  or  they  became  bankrupt,  such  bankrupt 
shall  be  discharged  upon  common  bail."  He  was  then 
stopped  by  the  Court. 

Abbott  C.  J.  I  have  no  doubt  that  the  case  of 
Wilson  v.  Kemp  was  rightly  decided,  and  the  words  of 
the  statute  which  has  been  cited  are  extremely  strong. 
It  must  be  a  question  for  the  jury,  whether  or  no  the 
bankrupt  has  made  himself  liable  by  a  new  promise,  and 
until  they  have  decided  that  question  against  him,  he  is 
entitled  to  be  discharged. 

Rule  absolute,  (a) 

(a)  See  Blackburn  r.  Ogle,  8  Price,  526.  contra;  bat  the  statute  5  g. %. 
c.  SO.  does  not  seem  to  hare  been  referred  to. 


I  s 
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Thunday,       D©b  on  the  Demise  of  Da  vim  and  Wift,  agamst 

Rob* 


^rejt^t  J^UNTON  bad  obtained  a  rule  nisi  for  wetting  aside 
has  been  non.  the  wr;t  0f  habere  facias  possessionem*  issued  in  this 

raited,  the  de- 
fendant not  hav-  case,  with  costs  for  irregularity  and  for  restoring  the 

ins  appeared  to 

confe»ieaae,en-  possession.  The  affidavits  in  support  of  the  rale  stated, 
jud^nunay'  that  at  the  last  Summer  assizes  for  the  county  of  Here* 
aTgn^of&e  J*rd>  the  plaintiff  in  this  case  was  nonsuited,  the  de» 
£^g£?  l»dMiliiothani^appwrftoto*»lea^ertiyf«rf 
wdamt of     ooster.     On  the  6th  November  judgment  against  the 


sued  on  the       casnal  ejector  was  signed,  and  on  the  same  day  a  writ 

eame  day,  al-  • 

though  the        of  possession    issued,   but    the    pkrintHsV  agents  Ad 

potteabe  not 

deikered  over  not  obtain  the  postea  from  the  associate  until  No- 
the  associate  to  vernier  12th.  The  affidavit  in  answer  stated,  that 
^  plaintiff:  the  practice  of  the  associates  for  the  different  circuits 
is  not  to  deliver  out  any  posteas  to  the  successful 
party  till  the  5th  day  of  the  term  following  the  assizes, 
without  any  distinction;  that  the  posteas,  when  ob- 
tained, are  not  deposited  in  the  treasury,  or  other  oAce 
of  K.  B.,  except  where  it  is  necessary  to  enter  opxa 
filial  judgment  on  the  roll  under  them,  in  which  case 
they  are  left  with  the  clerk  of  the  treasury  for  that 
purpose,  and  are  afterwards  withdrawn  and  kept  by  the 
attorney  of  the  successful  party.  The  affidavits  also 
stated,  that  the  writ  of  possession  had  been  received  by 
the  sheriff  before  the  12th  of  November;  and  that,  on  that 
day,  by  an  arrangement  agreed  on  between  the  attornies 

on 
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od  both  sides,  possession  had  been  actually  delivered        1822. 
aider  it  to  the  lessors  of  the  plaintiff.  Itadeia. 


Campbell  shewed  cause,  and  contended  that  there 
was  no  irregularity  in  the  case,  and  even  if  there  were, 
it  had  been  waived  by  the  agreement  between  the 
parties.  In  support  of  the  regularity  of  the  proceeding, 
be  cited  Doe  dm.  Lord  Palmerston  v.  Cqpeland.  (a) 
Here,  the  6th  November,  on  which  day  the  judgment 
was  signed,  was  the  day  in  hank,  and  it  is  not  necessary 
to  have  the  postea  actually  ie  court. 

Taunton,  contra.  Here  it  appears  that  that  could  not 
have  been  dona,  for  it  is  sworn,  and  not  denied*  that  it 
was  with  the  associate  at  the  tine.  In  Doe  v.  Coyeland, 
the  Court  held  that  the  writ  of  possession  eeqnot  be 
taken  out  till  the  postea  comes  in  on  the  day  in  bank; 
and  in  LilU/s  Practical  Beg.  tit  Posted  (6),  the  same  rule 
is  laid  down.  For  the  Court  *nd  its  officers  are  thereby 
informed  what  the  result  of  the  trial  haa  been.  It 
ought,  therefore,  to  be  produced,  or  to  be  capable  of 
being  produced  at  the  time  wben  the  judgment  is 
signed.  In  Skanford  v.  Chamber  lane  (c),  which  was  a 
case  of  ejectment,  the  Court  held  the  judgment  irregular, 
being  signed  on  the  day  of  the  return  of  the  postea, 
although  not  executed  till  after  toe  6th  day ;  which  is 
a  stronger  case  than  this.  And  m  Sir  Hugh  Mid- 
dleton'*  case  (d)  it  is  decided,  that  judgment  against  the 
casual  ejector  cannot  be  entered  up  till  the  postea  is  re- 
turned and  indorsed,  that  the  nonsuit  was  for  want  of 


(i)2T.«. 779.  (A)  VoL it p.423. 

(c)  5  Mod.  205.  (<0  1  XcMe,  246. 


BAtm 

mfajf 

Ho* 


I  4  confessing 
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1822.      confessing  lease,  entry,  and  ouster.     The  judgment  is 
— ■      therefore  irregular,  and  there  is  no  waiver  here,  for  the 

Dob  dem.  ...  ,      A 

Datxks      arrangement  as  to  the  giving  possession,  was  only  to. 

°RoJ  prevent  the  writ  of  possession  being  executed  in  a 
hostile  manner,  and  was  not  intended  as  a  waiver  of  any 
irregularity.  Besides,  the  attorney  in  the  country  on 
the  12th  November,  might  well  suppose  that  judgment 
had  been  regularly  signed,  as  it  might  have  been  if  the 
postea  had  been  obtained  sooner  from  the  associate.  As 
to  the  practice  of  the  associates,  if  wrong,  it  ought  to 
be  corrected,  and  can  have  no  weight  on  the  deter- 
mination of  this  court 

Abbott  C.  J.  It  is  quite  clear  that  we  ought  not 
to  grant  the  present  application.  The  writ  of  pos- 
session has  been  executed  at  all  events,  only  a  day 
earlier  than  according  to  the  strictest  rule  it  ought  to 
have  been ;  and  in  Doe  v.  Ccpeland,  where  the  Court 
held  the  writ  of  possession  irregular,  they  did  not  set 
it  aside,  but  only  referred  it  to  the  Master,  to  ascertain 
the  damage  sustained  by  the  tenant  from  the  too  early 
execution  of  the  writ  This  is  all,  therefore,  which  we 
could  do  in  this  case;  and  to  do  this  would  be  absurd, 
as  no  damage  can  have  been  sustained.  Perhaps,  in 
strictness  of  law,  this  may  have  been  irregular;  but 
even  if  it  be  so,  this  rule  must  be  discharged. 

Baylet  J.  In  the  case  of  Shanjbrd  v.  Chamberlane, 
there  was  a  verdict  for  the  plaintiff  at  the  trial,  and 
then  a  rule  for  judgment  is  necessary.  Here  it  is  not 
so,  and  the  judgment  may  be  signed  on  the  day  in 
bank.  It  seems  to  me,  therefore,  that  the  proceedings 
are  perfectly  regular. 

HOLROYD 
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Holroyd  J.     I  am  of  the  same  opinion.     The  dig-        1822. 
tinction  is,  between  the  cases  where  there  is  a  rule  for      j^Ttem. 
judgment  required,  and  where  that  is  not  so.     Where  a        *>*▼«» 
rule  is  requisite,  judgment  cannot  be  signed  till  it  has         &>*• 
expired.     But  here,  no  rule  for  judgment  is  necessary. 
It  is  said,  that  the  postea  should  be  actually  in  court. 
That    is    not    according    to     our    ordinary  practice. 
Motions  for  new  trials  and  in  arrest  of  judgment  are 
constantly  made  without  the  postea  ever  being  produced 
to  the  court. 

Best  J.  concurred. 

Rule  discharged  with  costs. 


Bradney  and  Another  against  Hasselden,  on  Tkur*hy, 
the  Demise  of  Harper  and  Others,  (in  Error.) 

J?  YAN  had  obtained  a  rule  nisi,  calling  upon  the  A  party  hav- 

heirs  of  the  plaintiffs  in  error,  and  upon  the  tenants  rented  from 

in  possession  of  the  premises  in  this  ejectment,  to  shew  ^SSfSmT 

cause  why,  on  payment  of  costs,  the  declaration  should  *SJJ^ 

not  be  amended  by  enlarging  the  several  terms  of  ten  in  chancery, 
*  °    °  winch  con- 

years  and  five  years  therein  mentioned,  to  the  term  of  *»««* in  *■*• 

.  for  many  yean, 

seventy  years.    The  application  was  made  on  the  behalf  during  which 

the  term  in  the 

of  the  son  and  heir  of  the  defendant  in  error,  who  had  declaration  in 
died  in  1777.     It  appeared,  that  in  1763,  the  defend-  ^t^oom% 
ant  in  error  had  in  an  ejectment  tried  at  the  Stafford  m™lt  n^en- 
Summer  assizes,  obtained  a  verdict  against  the  plaintiffs  J*1^  Jjjjjjj1 
in  error  for  the  recovery  of  the  possession  of  certain  clear  that  the 
messuages,  &c»  subject  to  the  opinion  of  the  Court  of  would  work  no 

Common  opposite  party. 
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1822.  Common  Pleas  on  a  case  reserved*  In  Trinity  term, 
1764,  that  Court  gave  judgment  for  the  defendant  in 
error,  which  judgment  was  afterwards  in  Easier  term, 
1766,  affirmed  by  this  Court.  Subsequently  to  that 
judgment,  the  plaintiffs  in  error  obtained  an  injunction 
in  Chancery  for  staying  execution.  The  affidavits 
stated,  that  between  that  period  and  the  death  of  the 
defendant  in  error,  many  attempts  were  made  to  obtain 
a  bearing  in  Chancery  without  success  j  and  that,  for 
want  of  funds,  the  parties  interested  were  unable  to 
proceed,  and  the  injunction  continued  in  force.  In  the 
meantime  the  original  parties  died,  and  the  whole 
fee  became  ultimately  vested  in  the  present  applicant  to 
the  Court.  The  tetms  in  the  declaration  had  long  since 
expired. 

Tindal  {Alexander  and  -  Patteson  were  with  him,) 
shewed  cause.  This  is  an  application  to  the  discretion 
of  the  Court,  and  the  rule  laid  down  in  Doe  v.  Tuckett  (a) 
to  guide  that  discretion  is,  that  the  Court  must  with 
certainty  see  that  injustice  will  not  be  done  by  granting 
the  rule.  Here  they  cannot  do  so.  Probably  there  had 
been  some  settlement  between  the  parties  before  1777. 
He  waa  then  stopped  by  the  Court,  who  called  on 

Cheeks  and  Byan  to  support  their  rule.  In  Doe  v. 
Tucket^  the  party  applying  bad  been  guilty  of  laches. 
Here  he  has  not,  for  during  all  the  period  he  has  been 
stopped  by  an  injunction  from  Chancery.  In  Vicars  v. 
Harden  (b)9  the  party  had  been  delayed  in  a  similar 
way,  and  there  the  Court  allowed  the  amendment. 

(tf)  a £.{ M  773.  (S)  Cowjk  841. 

Abbott 


Baa 


i*  tot  This©  Year  of  GEORGE  IV.  IBS 

Abbott  CL  J.  Here,  for  thirty  or  forty  yean  the  ISM. 
party  has  bean  inattentive  to  hit  own  interest*,  and  we 
cannot  now  relieve  him.  The  rule  we  have  already 
laid  down,  teems  to  ma  to  be  the  right  one.  I  cannot 
see  distinctly  what  would  he  the  consequences  of  grant- 
ing this  application.  Perhaps  we  should  thereby  do 
great  injustice;  at  any  Tate,  it  is  incumbent  on  the 
party  applying  to  shew  ns  distinctly  that  we  should  not 
do  injustice,  and  this  he  has  failed  to  do.  If  he  has  any 
merits,  the  proper  course  would  be  to  apply  to  the 
chancellor,  who  may,  if  the  case  requires  it,  order  the 
parties  to  consent  to  a  rule  lor  this  amendment.  We 
cannot  grant  it  on  the  present  affidavits- 
Rale  discharged. 


The  King  against  George  Webb  Hall.         wwwfey, 

QUO  warranto  against  the  defendant  for  using  and  Where  j.9  caiw 
^*  exercising  the  office  of  register  and  clerk  of  the  iT^artwrtw^ 
Court  of  Request  in  the  city  of  Bristol.     Plea,  that  by  rdweMn7^ 
statute   I  W.  &  Af.,  a  court  of  request  was  erected  in  hauie»  ■■* 

*  counting-home 

BristoL  and  the  mayor,  aldermen,  and  common  council  *n«ched  to  it 

"  in  B.t  the 


of  that  city,  or  any  three  of  them,  whereof  the  mayor  or  counting 

being  iiied  by 

one  of  the  aldermen  for  the  time  being  should  be  one,  the  different 
were  appointed  commissioner?  for  hearing  and  deter-  daily  resorted 

•   *  11  i  i  •»  thither  for  the 

mmmg  all  matters  and  causes  m  that  court ;  and  were  purposes  of 
directed  to  supply  any  vacancy  occasioned  by  the  death  J*1  j£2j£  mnd 

'    house  being 
occupied  by  a 
clerk  or  servant  of  the  firm,  paid  by  tbem,  as  were  also  the  rates,  faces,  &c  :  Held,  that 
A.  and  each  of  his  partners  was  a  house-holder  in  B.  within  26  G.  3.  c.  38.  j.  8.,  although 
neither  he  nor  they  actually  resided  with  their  families  in  9, 

So,  also,  where  the  dwelling-house  was  occupied  by  one  of  the  partners  rent-free,  and 
the  taxes,  Ac.  were  paid  by  the  firm. 

QV 
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Hm  Kino 


.1822.  or  removal  of  a  register  or  clerk  by  the  appointment  of 
a  successor,  which  said  commissioners,  or  any  three  or 
more  of  them,  were  thereby  authorised  and  empowered 
to  execute  the  powers  and  authorities  of  the  said  act. 
That  on  April  10th,  1818,  the  office  of  register  and 
clerk  became  vacant;  and  that  on  May  2d,  1818, 
divers  commissioners,  duly  qualified  to  act,  viz.  the 
mayor,  four  of  the  aldermen,  and  eight  of  the  common 
council-men,  did  assemble  in  the  council-house  in  the 
said  city,  in  order  to  nominate  some  person  to  fill  up 
the  vacancy ;  and  that  the  defendant  was  then  and  there 
duly  appointed  by  a  majority  of  such  of  the  said  per- 
sons so  assembled  as  were  duly  qualified  to  vote,  that  is 
to  say,  by  the  votes  of  two  of  the  aldermen  and  six  of 
the  common  council-men  assembled,'  the  said  last-men* 
Honed  persons  being  respectively  householders  within  the 
said  city,  and  duly  qualified  toad  as  commissioners,  and 
was  then  and  there,  by  all  of  them,  the  said  mayor, 
aldermen,  and  common  council-men  so  assembled,  de- 
clared to  be  nominated  and  appointed  by  a  majority  of 
the  persons  qualified  as  aforesaid  to  the  said  office. 
The  replication  denied  that  the  defendant  was,  by  the 
votes  of  a  majority  of  such  of  the  said  persons  so  as- 
sembled as  were  qualified  to  act  a*  aforesaid,  duly 
nominated  and  appointed ;  and  also  denied  that  the  said 
persons,  viz.  two  of  the  aldermen  and  six  of  the  com- 
mon council-men  aforesaid,  were  respectively  householders 
in  Bristol,  or  duly  qualified  to  act  as  commissioners* 
Issue  thereupon.  At  the  trial  before  Graham  B.,  at 
the  Bristol  assizes,  1819,  it  appeared  that  the  office 
having  become  vacant,  an  election  took  place  on'  the 
2d  of  May,  1818,  to  supply  that  vacancy.  Upon  that 
occasion  thirteen  persons  attended,  and  gave  their  votes; 

eight 


in  the  Third  Year  of  GEORGE  IV.  125 

eight  for  the  defendant,  and  five  for  Mr.  Palmer*     The       1822. 
eight  persons  who  voted  for  the  defendant  were  as  fol- 

ADC  aJVQ 

lows :  Levi  Ames,  Michael  Castle,  George  Hilhouse,  WiU       «*<*** 

Haul. 
liam  Fripp,  William  Fripp  the  younger,  Levi  Ames  the 

younger,  Edward  Brice,  and  James  George  the  younger ; 
and  one  of  the  persons  who  voted  for  Mr.  Palmar  was 
Mr.  John  Haythorn.  It  was  contended  on  the  part  of 
the  crown,  that  seven  of  the  eight  persons  who  bad 
voted  for  the  defendant,  Mr.  Hall,  were  not  house- 
holders within  26  G.  3.  c.  38.  s.8.9  and  consequently 
that  Mr.  Hall  was  not  duly  elected. 

Levi  Ames,  at  the  time  of  the  election,  carried  on 
the  business  of  a  drysalter,  on  premises  within  the. 
city  of  Bristol,  in  partnership  with  three  other  persons; 
and  there  was  annexed  to  these  premises  a  dwelling- 
house,  the  property  of  Levi  Ames  only.  There  was 
formerly  an  internal  communication  between  the  dwell- 
ing-house and  the  other  premises,  which  had  been  closed 
up  recently,  but  whether  before  or  after  the  election  in 
question  did  not  appear.  This  house  was  occupied  by 
one  &  Cuff,  his  wife  and  maid  servant  The  furniture 
belonged  to  S.  C,  who,  however,  did  not  hold  the  house 
under  any  lease,  but  merely  occupied  it  as  the  clerk  and 
servant  of  the  figm,  receiving  wages  from  them,  and  liable 
to  be  dismissed  from  his  situation  as  a  servant,  and  from 
the  dwelling-house  at  their  pleasure.  This  house  was 
assessed  to  the  king's  taxes,  and  rated  to  the  poor-rates 
in  the  name  of  the  firm ;  and  the  taxes  and  rates  were 
paid  by  them.  Levi  Ames  was  in  the  habit  of  resorting 
daily  to  the  premises  and  dwelling-house  in  the  city  for. 
the  purposes  of  his  business ;  but  he  never  slept  in  the 
dwelling-house,  or  upon  any  other  part  of  the  premises, 
nor  was  any  bed  ever  reserved  for  him  there,  his  dwell- 
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162S.  ing-house  being  in  the  parish  of  Clifton,  in  the  county 
of  Gloucester,  where  he  constantly,  and  on  the  2d  of  May, 
18 IB,  resided  with  his  wife  and  family. 

Michael  Castle  and  his  three  partners  carried  on 
the  business  of  rectifiers,  &c.  in  premises  in  the  city 
of  Bristol.  Attached  to  these  premises  was  a  dwell- 
ing-house, the  property  of  his  two  nephews,  one  of 
whom  only  was  a  partner  in  the  trade  with  him*  The 
counting-house  ,of  the  company  formerly  constituted 
part  of  the  dwelling-house.  There  was  a  door  between 
them.  The  dwelling-house  was  in  the  occupation  of 
the  partners,  who  frequently  met  in  the  same  for  the 
purposes  of  their  business,  as  well  as  in  the  other  parts 
of  the  premises.  Tovey,  a  clerk  to  the  firm,  with  his 
wife  and  servant,  resided  in  the  house,  having  been 
placed  there  as  a  clerk  by  the  partners  for  the  protec- 
tion of  the  property,  and  being  liable  to  be  dismissed 
from  his  situation,  and  from  the  dwelling-house  at  their 
pleasure.  This  house  was  assessed  in  his  name  to  the 
king's  taxes,  but  was  rated  to  the  poor  in  the  name  of 
the  firm,  by  whom  the  rent,  taxes,  and  rates,  were 
all  paid.  A  servant  boy,  whose  wages  were  paid 
by  the  partnership,  also  slept  in  the  dwelling-house* 
Castle,  with  his  wife  and  family,  resided  at  Siapleton,  in 
the  county  of  Gloucester,  previously  to,  and  on  the  Sd 
of  Jfoy,  1818. 

The  case  of  George  Hilhouse  was  similar  to  that  of 
Levi  Ames. 

William  Fripp,  with  his  partners,  William  Fripp  the 
younger  and  two  others,  carried  on  the  business  of 
soap  manufacturers  on  premises  within  the  city  of  Bris- 
tol, to  which  a  dwelling-house,  communicating  there- 
with, was  attached;  but  the  dwelling-house  had  been 
whtllf  unoccupied  for  some  years,  and  was  so  on  the 
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3d  of  May*  1818,  There  was  a  counting-house*  in  188fc 
which  the  business  of  the  firm  was  conducted,  which  com-  TbeKnia 
municated  with  the  dwelling-house,  and  Fripp  the  elder  ap*"* 
was  in  the  habit  of  going  there  almost  daily,  the  business 
of  the  firm  being  conducted  on  the  premises.  The 
premises  were  not  assessed ,  to  the  assessed  taxes,  but 
were  rated  for  the  poor-rate,  watch-tax,  paring-tax, 
gaol-tax,  and  dock-tax,  which  rates  were  paid  by  the 
firm*  There  was  a  watchman  set  in  the  warehouses  at 
night  to  guard  the  premises,  but  he  had  no  command 
of  the  dwelling-house,  and  could  not  enter  it,  the  door 
being  locked.  Fripp  the  elder,  with  his  partners, 
Edward  Brice  and  four  others,  also  carried  on  the 
business  of  bankers,  in  a  building  within  the  city  of 
Bristol*  belonging  to  that  banking  firm.  This  building 
consisted  of  the  banking  and  counting-house,  and  a 
dwelling-house  behind  them,  in  which,  at  the  time  of 
the  election,  and  for  two  or  three  years  before,  one  of 
the  partners,  named  New,  resided  with  his  family,  rent- 
free.  This  house  was  assessed  to  the  king's  taxes,  and 
rated  to  the  poor,  in  the  name  of  the  firm,  who  paid 
taxes  and  rates  for  the  same.  Fripp  the  elder  was  in  the 
habit  of  resorting  to  the  bank  and  counting-house  fre- 
quently, but  not  to  the  dwelling-house,  that  being 
reserved  for  New.  Fripp  the  elder  had  not  served 
any  parish  office  in  respect  of  this  property,  but  had 
served  as  a  special  juror  for  the  city  of  Bristol.  He  did 
not  sleep  there,  nor  was  any  bed  ever  kept  there  for 
him,  his  actual  residence  at  the  time  of  the  election 
being  at  Kingsdctwn,  in  the  county  of  Gloucester* 

William  Fripp  the  younger,  was  one  of  the  part- 
ners in  the  soap  manufactory,  and  as  such,  was  in 
the  constant   habit  of  resorting   to   and  using  the 
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1822.  premises.  He  had  not  any  other  house  property  in 
Bristol,  and  had  not  served  any  parish  office  in  Bristol, 

against  nor  on  the  grand  jury.  His  residence,  at  the  time  of 
the  election,  was  in  the  parish  olHenbwry,  in  the  county 
of  Gloucester. 

Levi  Ames,  junior,  at  the  time  of  the  election,  in  part- 
nership with  Robert  Rankin,  carried  on  the  business  of  a 
manufacturer  of  sweets,  on  premises  belonging  to  himself 
in  the  city  of  Bristol.  The  premises  consisted  of  a  dwell- 
ing-house and  warehouse,  with  a  communication  between 
them.  In  the  dwelling-house  there  was  a  counting-house 
and  committee-room,  to  which  he  was  in  the  habit  of  re- 
sorting for  the  purposes  of  the  business.  The  furniture  in 
the  dwelling-house  belonged  exclusively  to  Rankin,  who 
paid  no  rent,  and  only  occasionally  slept  there,  but  not 
with  his  family,  or  any  part  of  it,  his  house  being  a 
mile  off;  at  all  times  somebody  slept  there,  for  the 
security  of  the  house,  either  Rankin  or  a  clerk. 
The  domestic  servants  of  this  house  were  paid  by  Ran- 
kin. Levi  Ames,  junior,  never  slept  in  this  house,  nor 
was  any  bed  ever  kept  for  him  there,  his  actual  resi- 
dence with  his  wife  and  family  being,  at  the  time  of  the 
election,  and  long  before,  at  Clifton,  in  the  county  of 
Gloucester. s  He  had  not  served  any  parish  office  in 
respect  of  this  property,  but  had  served  upon  the  grand 
and  special  juries  for  the  city  of  Bristol.  The  dwelling- 
house  was  assessed  to  the  king's  taxes  in  the  name  of 
Rankin  $  but  to  the  poor-rate  in  the  name  of  the  firm, 
by  whom  the  rates  and  taxes  were  paid. 

Edward  Brke  was  one  of  the  partners  in  the 
before-mentioned  banking-house  of  WiUiam  Fripp 
and  Co.,  the  circumstances  of  which  have  been  al- 
ready stated.     He  also,  in  partnership  with  others, 
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carried  on  the  trade  of  a  sugar-refiner,  on  premises  in         1822. 
the  city  of  Bristol,  attached  to  which  was  a  dwelling-        ■ 
house,   which  had  not  been  occupied  by  any  one  for        agamu 
many  years,  and  which,   at  the  time  of  the  election, 
was  rated  as  a  warehouse.     One  room  in  it  was  used 
by  him,  almost  daily,  for  a  counting-house.     The  only 
furniture   consisted  of  some  chairs,  in  the  counting- 
house  ;  the  rates  and  taxes  were  paid  by  the  firm.     His 
actual  residence,  at  the  time  of  the  election,  and  long 
before,  was  at  Frenchay,  in  the  county  of  Gloucester. 
The  above  seven  were  the  votes  for  the  defendant,  to 
which  objection  was  made. 

John  Haythorne,  (who  had  voted  for  Mr.  Palmei;) 
at  the  time  of  the  election,  was  mayor  of  Bristol,  and 
as  such,  resided  rent  free,  during  bis  mayoralty  only, 
in  the  mansion-house  within  the  city  which  belonged 
to  the  corporation,  who  were  assessed  to  and  paid  all  rates 
and  taxes  for  it.  The  furniture  (except  a  few  articles) 
belonged  to  the  corporation.  At  the  time  of  the  election, 
and  long  before,  Mr.  Haythorne's  own  private  residence 
was  in  the  county  of  Gloucester. 

The  above  persons  had  all  uniformly  acted  as  com- 
missioners of  the  Court  of  Requests.  The  question  was, 
which  of  the  two  candidates  had  the  majority  of  legal 
votes.  Four  of  the  votes  given  for  Mr.  Palmer,  and 
one  of  those  given  for  the  defendant,  were  admitted  to  be 
good.  If  five  out  of  the  first  seven  were  gotfd  votes,  or 
if  four  only  of  them  were  good,  and  Haythome*s  vote 
bad,  then  the  defendant  had  a  majority.  In  any  other 
case  the  verdict  was  to  be  entered  for  the  crown.  This 
case  was  argued  on  a  former  day  in  this  term  by 

Sehoyn,  for  the  crown.  The  question  is,  whether 
these  persons  are  householders  within  the  meaning  of 
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1 822.  the  26  6.3.  c.  38.  s.  8.,  which  is  a  general  act  for  regulating 
— —  the  time  of  the  imprisonment  of  debtors,  by  process  of 
againu  courts  for  the  recovery  of  small  debts,  and  for  ascertain- 
ing the  qualification  of  commissioners,  and  it  applies 
to  all  courts  of  requests*  By  s.  8.  it  is  enacted,  that 
no  person  shall  be  capable  of  acting  as  a  commissioner, 
unless  he  be  a  householder  within  the  county,  district, 
city,  liberty,  or  place  for  which  he  shall  act,  and  shall 
be  possessed  of  a  real  estate  *of  the  annual  value  of 
20/.,  or  a  personal  estate  of  the  value  of  500/.  Ac* 
cording  to  the  ordinary  acceptation  of  the  word  "  house- 
holder,"  it  means  "  the  master  of  a  family  living  to- 
gether." In  Johnson's  Dictionary,  "  householder"  is 
interpreted  "  a  master  of  a  family,"  and  "  house- 
hold," "  a  family  living  together."  The  act  of  parlia- 
ment, therefore,  requires,  that  a  person,  to  come  within  it, 
should  be  the  master  of  a  family  living  together  within  the 
district  for  which  he  acts.  Now  that  would  exclude,  from 
the  right  of  voting,  all  the  seven  persons  who  voted  for  the 
defendant.  These  persons  did  not  reside  as  masters  of 
families  in  Bristol,  for  their  families  lived  out  of  the 
city;  and  the  mere  carrying  on  their  business  within 
the  limits  is  not  enough.  It  may  be  said,  that  the  ser- 
vants and  clerks  were  the  families  of  the  first  three 
gentlemen  living  in  Bristol:  but  they  were  not  the 
servants  of  them  alone,  but  of  them  and  their  respective 
partners  in  trade.  \Bayley  J.  In  case  of  an  indictment 
for  burglary,  how  would  the  premises  be  described  ?] 
They  would  be  described,  certainly,  as  the  dwelling  of 
the  partners;  but  an  indictment,  describing  them  as  the 
dwelling-house  of  one  of  the  partners  would  be  bad ; 
the  question  therefore  still  remains  open,  whether  one  of 
several  partners,  the  whole  of  whom  together  occupy  a 
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bouse,  js  a  householder  uritfrin  the  njeaujpg  pf  this  ttffc  J*£¥t 
sjid  whether  the  true  construction  is  fjqt,  tbjtf  they  nw#t  xj~g7 
be  solely  ttje  masters  of  families  within  thp  district,  aad 
not  what  might  be  called  frof&ional  householder*  merely, 
It  may  be  admitted,  that,  yi  B&  v.  Warwick  (a\  %? 
Court  held,  that  a  joint  owner  of  l^nd  was  %ble 
to  take  an  apprentice,  and  that  it  was  not  distinguish- 
able from  Bex  y.  Clapp  {b)  (which  was  the  ease  of  a  sole 
owner.)  But  there,  the  word  in  the  statute  was  "  in- 
habitant," which  has  always  had  a  more  extensive  con- 
struction than  "  householder."  Jn  the  43  Elit.  c.  2* 
where  the  overseers  are  required  to  be  substantial  bppse- 
holders,  a  more  limited  construction  has  been  adopted ; 
and  in  the  case  of  The  Overseers  of  WeoUey  (c),  (a  note 
of  which,  under  the  name  of  Bex  v.  Sayers  and  Janes, 
is  to  be  found  in  Serjt.  HilF%  MSS.,  in  Lincoln's- Inn 
library,  copied  from  Mr.  JFbnfs  MSS.  (rf), )  it  was  held, 
that  m  appointment  stating  the  persons  appointed  over- 
seers to  be  principal  inhabitants  was  bad.  Besides,  the 
26  Gf.  3.  c.  38.  5. 8.  does  pot  merely  ?pet}k  of  house-* 
holders,  but  annexes  a  qualification  of  property  also. 
This  shews  that  by  householders  were  not  ineant  owners 
of  houses  merely ;  for  if  so,  the  additional  qualification 
would  have  been  unnecessary.  There  are  o^her  act?  iq 
pari  materia  which  throp  light  on  this  construction.  By 
22  Gf.  2.  £.  47.  s.  1.  (the  Southward  Court  of  Revests1 


(a)  7  T.  B.  W.  (6)  3  T.  «.  107.  (c)  2  tf .  1261. 

(d)  Tue  following  is  the  note  referred  to.  The  defendants  were  ap- 
pointed overseers  for  the  town  of  Weobhy,  and  in  the  appointment  were 
•tried  principal  inhabitants.  It  was  moved  to  quash  this  appointment, 
because  they  were  not  described  to  be  substantial  householders*  Et 
per  Curiam.  Hie  justices  must  certainly  pursue  the  power  given  them, 
wfcinb  at  to  appoint  substantial  householders,  which  is  a  much  more  limited 
doacTiptioB  than  inhabitants;  for  a  mm  may  be  an  *'w^Efjirt  and  • 
principal  inhabitant,  and  not  be  a  householder;  to  $ia  appoiataent  is  void. 
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1822.        Act)  the  commissioners  are  to  be  persons  residing  within 
their  districts.    The  same  qualification  is  required  in 

«gam*  the  Westminster  Court  of  Requests'  Act,  23  G.  2.  c.  27. 
s.  1*  and  in  28  6.  2.  c.  30.,  for  the  tower  hamlets ; 
and  the  25  G.  3.  c.  45.,  from  the  seventh  section  of 
which  the  clause  in  question  is  nearly  copied,  was  an 
act  for  consolidating  these  very  local  acts  requiring 
residence.  The  word  "  householder"  must,  therefore, 
be  taken  as  synonymous  with  "  resident  householder/' 
In  Hargravfs  Lam  Tracts,  p.  127.,  the  case  of  the  city 
ot  London,  as  to  prisage  of  wines,  is  discussed.  There 
the  words  of  the  charter  are,  Quod  nullus  captor  faciet 
aliquam  prisam  in  civitate  praedicta  vel  extra  de  bonis 
civium,  &c.  On  this  Lord  Hale  remarks,  that  "  bona 
civium"  must  not  be  intended  of  every  freeman  of 
London.  But  "  first,  he  must  be  a  freeman  of  London : 
secondly,  he  must  be  a  freeman  and  inhabitant  of  Lon- 
don; for,  though  he  be  a  freeman,  yet  if  he  inhabit 
out  of  London,  he  shall  not  be  exempted  from  prisage, 
even  for  the  wines  imported  into  London :  and  accord- 
ingly it  is  declared  by  that  judgment  of  parliament, 
BoL  Pari  11  H.  4  N.  78.,  Est  declare  per  le  roy,  per 
avise  des  seigniors  in  parlement,  que  nulle  n'eit  ne  enjoy 
se  tiel  franchise  en  cest  case  que  ne  soit  citizen  resiant 
et  demurrant  deins  mesme  la  citty ;  et  que  touts  autres 
demurrants  en  autres  cittyes.  burghes,  ou  villes,  eint  et 
enjoysent  lour  franchiseux  graunt,  savant  tout  dit  a 
nostre  seignior  le  roy  son  inheritance  in  cest  case ;  and 
accordingly  it  was  agreed,  in  Hanger's  case,  9  Jac.  B.  IL, 
before  cited  :  thirdly,  he  must  not  only  be  a  freeman, 
and  inhabitant,"  but  he  must  also  be  a  householder 
within  the  city ;  and,  therefore,  P.  48  Eliz.  in  Snede 
and  Sacheveratt,  a  freeman  of  London,  living  in  London 
aa  an  inmate,  shall  not  have  his  exemption ;  for  such 
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a  man  contributes  not  to  scot  and  lot,  nor  is  beneficial  188S, 
to  the  city ;  anii  this  privilege  was  grantee]  intuitu  cm-  >n^vZ 
tatis,  not  personam"  And  in  the  report  of  the  case  of  *f*»* 
Sacheoeratt  v.  Snede,  as  found  in  The  Mayer  of  London 
v.  The  Mayor  of  Lynn  (a),  a  question  is  stated  to  have 
arisen,  whether  a  citizen  of  London^  who  has  not  a  family, 
nor  pays  scot  and  lot,  but  sojourns  in  the  house  of  an- 
other, shall  have  the  benefit  of  the  said  charter.  In 
the  argument  of  which  case  Coke,  Attorney-General, 
put  this  difference  of  citizens,  viz.  that  there  is  a  citizen 
nomine,  a  citizen  re,  and  a  citizen  re  et  nomine;  but  it 
was  resolved,  that  only  the  citizen  re  et  nomine,  viz.  he 
who  is  a  freeman,  and  also  inhabits  and  pays  scot  and 
lot  there,  shall  be  free  of  prisage.  The  same  doctrine 
is  found  in  Waller  v.  Hanger  (b)  and  in  Waller  v.  Jra- 
vers.  (c)  And  all  these  shew,  that  the  correct  interpret- 
ation of  "  householder"  is  "  pater  familias."  If  this 
be  so,  these  votes  are  all  bad;  for  in  none  of  these  cases 
did  the  voters  reside  with  their  families  within  the  city 
of  Bristol.  As  to  HaythomJ*  vote,  it  is  clearly  good, 
he  being,  as  mayor  at  .the  time,  actually  resident  in  the 
mansion-house.  (This  was  agreed  to  by  Adam,  for  the 
defendant.)  The  crown,  then,  is  entitled  to  the  judg- 
ment of  the  Court. 

Adam,  contra.  The  word  "  householder"  must  not 
receive  so  strict  a  construction.  The  true  meaning 
is,  a  person  who  keeps  a  house  and  frequents  it  for  the 
purpose  of  his  trade  or  business.  It  does  not  follow, 
because  the  word  "household"  means  a  family  living 
together,  that  the  word  "  householder"  necessarily  means 


(a)  I  Bos.  &  PulL  500.     7  Bro.  Pari.  Cases, 120.  &  C. 

(b)  Moore,  852.         (c)  Hardr.  501 .  cited  in  1  Bou  $  Put.  502. 
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IBM.  lb*  pBttt  fafniliasi  Thfe  plaiii  object  df  HM  26  6.  S. 
-^mfc     w  58.  i*  8.  wis  to  proVidfe,  that  the  commissioners  should 

»gj*  be  peftond  df  character  arid  station  belonging  to  the  dis- 
tftet!  And  the  t>rtttent  restriction  sotight  td  be  ifa|>osed, 
tte*  that  a  party  ffiittt  sleep  in  the  house  Within  the  dis- 
trict* *ouW  be  vfcty  itfjiirlods.  The  statute  Way  be  suffl- 
/  Ulttitly  complied  with)  if  the  [tarty  has  a  COuntingJiouse 
iti  the  plaefe.  Lord  CWh?,  Ih  his  HAdiflg  on  the  statute 
df  Bridges  {&},  Wys  it  down  thai :  « If  a  into  dwelleth 
lit  tt  foreign  shift,  ftb.  Atid  keepeth  a  hoUsg  and  tervafats 
ih  mother  fthlrt)  &ti  hfe  is  Aft  inhabitant  in  eadi." 
Afeewding  to  the  argument  on  the  other  side,  there  k 
ho  distinction  between  householder*  WxideHts,  ttifl 
househblders.  But  if  to,  how  Is  it  to  be  accounted  fifr, 
that  the  fegifet&tture  continually  distinguish  betwetti  thfcnl? 
Ih  *0  Oi  9.  c.  100*  they  speak  of  inhabitants  hofaSb- 
boktefs,  And  inhabitant  householders  resiants,  which 
thews  th4  distinction  between  them ;  and  ih  the  PtafK 
fract  (6)  and  Ilckater  (c)  election,  eases  in  which  Jfty, 
<fe&fcn,  and  Cbfo?  took  a  part,  it  wa£  held  that  th*  eoift- 
mbn  law  right  was  in  inhabitants  householders  rftliant* 
within  the  borough.  The  word  "  k-esiant,"  therefor,  is 
dWays  added  Where  an  actual  dwelling  within  the  district 
is  required.  As  to  the  objection,  that  "  householders" 
cannot  include  "  jofat-householders,"  the  case  of  Rex 
v\  Becrmck  is  material.  For  Lord  Kenyan  exptettly 
says,  that  there  the  defendant  occupying  lands  to  the 
value  of  23/.,  that  being  his  aliquot  part  of  the  wholes 
was  an  inhabitant.  And  although  the  1 1  G.  1 .  c.  18.  &  7. 
oonfineft  the  right  of  voting  for  aldermen  and  common 
councilmen  of  London  to  freemen  being  householders, 

(a)  2 /nit.  702.  (6)  GUrwiUc,  18.  (c)  Ibid.  141. 

yet 
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yet  the  10th  section  expressly  provides,  that  partners       1822. 

in  trade,  and  joint  occupiers,  may  vote  in  respect  of 

their  joint  houses,  if  of  sufficient  value.     This  shews       a#ansi 

Hall 

the  intention  of  the  legislature  in  cases  like  the  present 
As  to  the  cases  of  the  prisage  of  wines,  they  are  different. 
There  the  grant  being  in  diminution  of  the  revenue, 
was  properly  construed  strictly,  and  so  as  to  include  as 
few  as  possible.  Here  the  office  being  for  the  public 
good,  the  clause  describing  the  qualification  of  the 
commissioners  ought  to  be  liberally  construed, 
and  so  as  to  include  as  many  as  possible.  Then  if 
so,  these  votes  are  all  good.  The  first  three  occupy 
the  dwelling-houses  by  their  servants,  and  in  the 
strictest  construction  are  householders.  Bertie  v.  Beau- 
mont, (a)  In  an  indictment  for  burglary,  the  house 
would  be  described  as  their  dwelling-house.  Res  v. 
Stock.  (J)  As  to  the  others,  Ames  junior  may  be  con- 
sidered as  occupying  the  premises  by  Rankin,  who 
acted  in  this  respect  as  his  clerk,  only  sleeping  there 
occasionally  for  the  protection  of  the  property;  and 
the  rest  fall  within  the  general  principle  contehded  for, 
that  they  are  partners  using  the  houses  for  the  purposes 
of  their  respective  trades.  The  defendant  is  therefore 
well  elected,  having  ft  majority  of  legal  votes. 

Selwyn,  in  reply.  The  statute  of  Bridges  and  the 
96  G. 3.  c.  100.  are  not  in  pari  materift,  and  cahnot 
serve  to  explain  the  meaning  of  the  word  "  householder" 
in  26  G.  3.  c.38.;  and  11  G.  1.  c.  18.  is  in  favour  of 
the  crown,  for  it  is  expressly  stated  to  be  passed  with  a 
view  to  quiet  disputes.  It  would  follow,  therefore,  that 
but  for  that  act,  joint  occupiers  and  partners  are  not 

(a)  16  East,  33.  (6)  2  Taunt.  839. 

K  4  house- 
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Hie  Knra 
against 
Halu 


householders,  and  cannot  vote.  The  case  of  burglary 
proves  satisfactorily,  that  the  house  may  be  laid  to  be 
the  dwelling-house  of  the  firm.  But  it  does  not  follow 
from  that,  that  it  is  the  dwelling  house  of  each  member. 
Yet  it  must  be  so,  or  the  argument  for  the  defendant 
in  this  case  is  not  well  founded. 

Ctir.  adv.  vult. 

And  now  on  this  day,  the  judgment  of  the  Court  was 
delivered  by 


Abbott  C.  J.  This  case  depends  entirely  upon  the 
meaning  of  the  word  "  householders,"  as  used  in  the 
statute  26  G.  3.  c.  38.  By  the  statute  1  fV.$M.  the 
mayor,  aldermen,  and  common  council  of  Bristol,  were 
appointed  the  commissioners  of  this  Court  of  Requests. 
Under  this  statute,  therefore,  the  official  corporate 
character  was  the  only  qualification.  Many  acts  for  the 
establishment  of  similar  courts  had  been  passed  before 
the  26  G.  3. ;  the  statute  of  that  year  is  a  general  law, 
and  must  be  understood  in  reference  to  this  court  in 
Bristol,  to  have  superadded  the  qualification  of  house* 
holder  to  the  qualification  before  required.  Now,  the 
meaning  of  particular  words  in  acts  of  parliament,  as 
well  as  other  instruments,  is  to  be  found  not  so  much 
in  a  strict  etymological  propriety  of  language,  nor  even 
in  popular  use,  as  in  the  subject  or  occasion,  on  whiqh 
they  are  used,  and  the  object  that  is  intended  to  be 
attained.  The  meaning  of  the  word  "  inhabitants'9  in  the 
statute  of  (22  Hen.  8.  c.  5.)  of  bridges,  which  was  re- 
ferred to  at  the  bar,  affords  an  illustration  of  this  pro- 
position  very  applicable  to  the  present  case.  The  in- 
habitants of  any  county,  city,  or  other  place,  taking 

that 


Haix. 
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that  word  either  in  its  strict  or  in  its  popular  sense,  are  1822. 
those  persons  only  who  have  their  dwelling  therein ;  and 
all  persons  who  .have  their  dwelling  therein,  are  in- 
habitants thereof.  Bat  the  object  of  the  statute  being 
to  raise  a  fund  for  the  repair  of  bridges,  by  the  taxation 
of  persons  to  a  reasonable  aid  and  sum  of  money  for  that 
purpose,  and  to  enforce  the  payment  of  the  tax  in  case 
of  refusal,  by  distress  on  the  lands,  goods,  and  chattels 
of  the  persons  taxed,  the  word  "  inhabitant"  has  been 
held  on  the  one  hand  to  include  all  the  occupiers  of 
lands  in  the  county,  &c.  although  actually  living  and 
dwelling,  not  in  that  county,  but  in  some  other ;  and  on 
the  other  hand,  not  to  include  servants,  lodgers,  or 
inmates,  although  actually  dwelling  and  abiding  in  the 
county. 

The  object  of  the  stat  26  G.  3.  c.  88.  appears  to  have 
been  to  unite  respectability  of  character  and  circum- 
stances in  the  place  wherein  the  office  of  commissioner 
was  to  be  exercised,  with  a  habit  of  access  and  resort  to 
that  place.     This  -object  is  attained  by  the  exclusion  of 
lodgers  or  inmates,  having  no  permanent  interest  in  the 
place,  although  a  temporary  residence,  as  well  as  persons 
having  neither  residence  in  the  place,  nor  any  such  con- 
nection with  it,  as  may  induce  a  habit  of  access  and 
resort  to  it    The  word  is  "  householders,"  not  "  house- 
keepers," and  this  word  "  householders,"  taken  in  any 
sense,  will  certainly  exclude  the  classes  that  I  have  men- 
tioned, and  probably  some  others  also,  though  il  be  not 
of  so  strict  a  sense  as  the  word  "  housekeepers."     It  is 
sufficient  for  the  purpose  of  this  cause,  if  five  of  those 
who  voted  for  the  defendant,  and  whose  right  to  vote  is 
disputed,  shall  be  found  to  be  householders  within  the 
true  meaning  of  this  statute.    And  we  think  that  five  such 

are 


l*ft  OAftEg  in  MICHAELMAS  TERM 

1889.        are  found,  vi2.  Levi  Ames  the  elder,  Michael  Castle, 
George  HiUkouie,  WiUluth  Fripp  the  elder,  and  Edward 

Tut  Kiwo 

again*        Brice.     Each  of  them,  with  his  partners,  is  the  tenant 

Hall. 

or  holder  of  a  dwellmg-house }  each,  either  by  a  servant 
Or  p&rtfier,  sleeps  in  such  house;  and  each  is  in  the  daily 
habit,  for  the  purposes  of  business,  of  resorting  to  such 
dwelling-hotfse,  or  to  some  of  the  buildings  connected 
whh  it.  In  the  first  case,  that  of  Levi  Ames,  the  dwell- 
ing-house belongs  td  him ;  it  is  annexed  to  the  premises 
where  the  partnership  business  is  carried  on,  and  it  is 
occupied  by  a  clerk  Of  the  partnership  in  the  character 
Of  such  clerk.  In  the  next  two  case*,  Castle'*  and  HtlU 
hduse\  Oiie  or  more  houses,  attached  to  the  premises 
where  the  partnership  business  was  carried  on,  and 
rented  by  the  partnership,  were  occupied  by  servants  of 
thg  partnership,  in  their  character  of  servants.  In  all 
the*6  cases,  the  rent,  rates,  and  taxes  were  paid  by 
the  partnership.  In  the  two  remaining  caae*,  of 
WilUarh  Fripp  the  eldefr,  And  Edward  Brice,  they 
both  bfeloflged  to  a  banking-house,  and  a  dwelling- 
hotiae  behind  the  bank  was  decupled  by  Edward  Nto, 
one  of  their  partners,  in  the  character  of  partner. 
This  dwelling-house  belonged  to  the  firm ;  they  paid  the 
rates  and  taxes,  and  Ne&  paid  no  rent.  In  each  of 
these  five  cases,  therefore,  thete  was  h  dwelling-house 
belonging  to  or  fronted  by  the  partnership;  the  charges 
upon  it  were  paid  by  the  partnership;  it  was  attached 
to  the  premises  on  which  the  partnership  business  was 
carried  on ;  and  was  inhabited  as  a  dwelling-house, 
either  by  some  of  the  servants  of  the  partnership,  or  by 
a  partner;  and,  under  these  circumstances,  we  are  of 
opinion,  that  each  partner  before  named,  is,  under  the 
26  G.  3.,  to  be  deemed  a  householder.    It  is,  therefore, 

unnecessary 
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ttflttrftt^ty  to  toy  any  thlrig,  as  to  either  of  the  other        1322. 
Jfcrtoils  who  tbted  fdr  the  defendant.    It  Will  bb  dbvfous      ^^w 
tH  every  6H6  whb  has  the  slightest  knowledgte  of  th6       Jg*»* 
moflgfn  H^bitS  tff  persons  ttigaged  In  the  most  hxpecU 
*Me  brarfthtjs  oF  trade  atid  ddmmerce  In  all  the  great 
toWlis  ifl  EHglRhfi  thdt  im  fcxdutfoti  of  prjfsoHs  in  t\\6 
MtbaHMl  tiTlhm  feetttletfttri,  would  bfe  an  extldstort,  !h 
tKii  InH  m&tfy  OthW  fcas«,  of  k  very  Itfge  poftioft  Of 
thOst  wlk>  art  b&t  qualified  for  the  dtefchtirgfi  of  tftd  phS 
iltMt  diity  flttt  ih&y  Be  tHfe  subject  of  enquiry.     Vtit 
ttltee  hSbdfB  we  art!  of  opitiloft,  that  the  dfcfetitfaht  is 
«Mtt«l  W  6bf  Jutfgntertt  Itt  hii  f&vour. 

Judgment  for  the  defendant 


Sard  and  Another  against  Forrest.  Thursday, 

November  28th. 

TTHE  defendant  was  appointed  one  of  the  yeomen  of  One  of  the 

■JL  king's  yeomen 

the  guard  in  1816,  and  as  such,  was  liable  to  be  of  the  guard 
called  upon  at  all  times  to  attend  the  king's  person,  and  retted  without 
had  actually  been  in  attendance  several  hundred  times  ^d  Chamber. 
sinae  his  appointment.     His  warrant  of  appointment  JjJJJjJJ*  {JJJJ^J" 
stated^  that  bis  person  was  not  to  be  arrested  or  detained  court^and 
without  leave  from  the  lord  chamberlain  or  the  captain  *■*  c0.urt  had 

1  refused  to  dis- 

of  the  guards  and  that  he  was  not  to  bear  any  servile  charge  him  out 

i    i  °*  cu8to<*y  °n 

office^  such  as  churchwarden,  scavenger,  or  the  like,  or  filing  common 

to  watch  or  ward.     The  defendant  was  arrested  without  above  was  put 

leave  from  the  lord  chamberlain,  under  a  capias  issuing  £^t£j  ^^ 

court,  and  after 
interlocutory 
judgment 
signed,  the  defendant  removed  the  cause  into  K.  6.  by  habeas  vorpto*  and  put  in  and 
perfected  bail.     Under  these  circumstances  the  Court  refused  to  order  an  ezoneretur  to  be 
etfteVM  oh  the  bail-piece. 

out 
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1822.  out  of  the  palace  court  at  the  suit  of  the  plaintiff,  and 
had  applied  to  that  court  to  be  discharged  out  of 
custody  on  filing  common  bail  on  the  ground  of  his 
privilege ;  but  that  application  was  refused,-  and  special 
bail  were  put  in  and  perfected  in  that  court.  A  de- 
claration was  filed,  and  interlocutory  judgment  signed 
for  want  of  a  plea.  The  defendant  then  removed  the 
cause  into  this  court  by  habeas  corpus,  and  put  in  mid 
perfected  bail  on  the  first  day  of  this  term.  A  declar- 
ation was  delivered,  and  interlocutory  judgment  signed 
for  want  of  a  plea,  and  a  writ  of  enquiry  was  executed. 
A  rule  nisi  having  been  obtained  to  enter  an  exoner- 
etur  on  the  bail-piece, 

W.  Erie  now  shewed  cause.  The  privilege  from 
arrest  is  given  to  the  king's  servants  to  prevent  the  in- 
convenience which  would  otherwise  arise  from  the  want 
of  their  personal  attendance  on  the  sovereign.  No  incon- 
venience can  arise  where  the  party  is  already,  as  in  this 
case,  out  upon  bail.  There  is  not,  therefore,  any  ground 
for  entering  an  exoneretur  on  the  bail-piece.  But  sup- 
posing that,  in  common  cases,  the  Court  would  grant 
this  application  on  behalf  of  bail,  yet  they  will  not 
do  so  where  the  bail  is  put  in  upon  a  habeas  corpus 
sued  out  by  the  defendant.  For  where  a  defendant  re- 
moves the  cause  by  habeas  corpus,  he  is  bound  to 
put  in  and  perfect  bail  in  the  superior  court,  otherwise 
a  procedendo  issues  of  course.  Here,  the  defendant 
has  sued  out  the  habeas  corpus,  and  has  used  the  bail 
for  his  own  purpose  in  preventing  the  cause  from  being 
remanded,  and  therefore  the  bail  ought  not  to  be  re* 
lieved. 

Marryat% 


FoftftZST. 
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Marryat,  contra.  The  services  required  of  the  d&-  1822. 
fendant  were  such  as  would  clearly  entitle  him  to  the  — 
privilege  of  freedom  from  arrest ;  and  it  is  a  general  agaimt 
rule,  that  wherever  the  principal  is  entitled  to  his  dis- 
charge, if  rendered,  the  Court  will  relieve  the  bail  with- 
out rendering.  The  fact  of  the  bail  having  been  put 
in  on  a  habeas  corpus  cannot  make  any  difference,  for 
the  defendant  was  unable  without  that  writ  to  bring  the 
case  before  this  Court,  the  Court  below  having  decided 
a  similar  motion  against  him. 

Abbott  C.  J.  Under  the  peculiar  circumstances  of 
this  case,  I  am  of  opinion  that  an  exoneretur  ought 
not  to  be  entered  on  the  bail-piece.  The  defendant  was 
arrested  under  process  issuing  out  of  an  inferior  court. 
He  then  made  an  ineffectual  application  to  that  court 
to  be  discharged  out  of  custody  upon  filing  common 
bail ;  and  it  is  to  be  presumed,  that  the  Judge  of  that 
court  acted  properly  upon  that  occasion.  The  defend- 
ant then,  by  his  own  act,  removed  the  cause  into  this 
court,  -knowing  that  special  bail  must  be  put  in  and 
perfected  in  order  to  do  so  with  effect  Having,  there- 
fore, treated  the  bail  as  valid  in  order  to  gain  to  himself 
a  benefit,  I  think,  that  he  ought  not  now  to  be  per- 
mitted to  treat  them  as  null.  The  rule  must  therefore 
be  discharged. 

Rule  discharged  with  costs. 
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Bex  against  The  Inhabitants  of  Penhegob*  and 
Town  of  Machynlleth. 


Ttie  Court  wOl  t  n  this  case,  a  bill  of  indictment  for  not  repairing  a 

not  grant  a  cer-  J.  *  r  ° 

tiorari  to  ro-  bridge  had  been  found  against  the  defendants  at  the 

move  an  indict-  °  ° 

ment  from  the  quarter  sessions  for  the  county  of  Montgomery.    At  the 

quarter  sessions 

after  judgment  trial  a  verdict  was  found  for  the  crown,  and  judgment 
Bounced  in  that  pronounced  accordingly,  that  a  fine  be  imposed  upon 
oourta  the  defendants. 


Sir  William  Owen  now  moved  for  a  certiorari*  to  re- 
move the  indictment  into  this  court  for  the  purpose  of 
taking  objections  to  it,  and  after  stating  that  it  was 
doubtful  whether  a  certiorari  ought  to  issue  in  this  stage 
of  the  proceedings,  he  referred  the  Court  to  the  Quem 
v.  Dixon  (*),  and  The  King  v.  The  Inhabitants  of  Osv 
fordsldre  (6),  and  Rex  v.  Nicholls  {e),  where  Lee  C.J. 
recognizes  the  authority  of  the  (fyeen  v.  Dixon;  and  he 
suggested  that  it  would  be  hard  upon  the  defendants  to 
refuse  this  application,  as  the  consequence  would  be,  that 
they  must  have  recourse  to  the  more  aoetly  nemadjr  of  a 
writ  of  error. 

Per  Curiam.  The  defendants  have  thought  proper 
to  take  the  chance  of  succeeding  at  the  sessions.  They 
ought  clearly  to  have  applied  for  a  certiorari  before  the 

(a)  1  Salk.  150.    3  Ibid,  78.     2  Ld.  Raym.  971,     6  Mod.  61. 
(*)   13£a#r,411.  (c)  /to*.  4 12.  in  note*. 

trial. 
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trial,  and  it  ought  not  to  issue  in  this  late  stage  ,pf  the        1922. 
proceedings.     They  can  now  avail  themselves  of  ol>     TheKiiio 
jections  to  the  indictment  by  writ  of  error  only,  Thfiatltta. 

Rule;  refused.  „   aBIU  rf    ,, 

Pznkeooks  and 
Macktmluul 

?£  *£.*.  %fr~  <*.***&  rr+ 

Jones  against  Davies  and  Others. 

HTHIS  was  an   action   of  replevin.     The  cause  was  A  certiorari, 
entered  for  trial  at  the  court  of  great  sessions  for  more  a  cause 
the  county  of  Cardigan,  and,  on  the  very  day  before  the  ^^eat ^^ 
trial  would  in  due  course  have  taken  place,  and  after  the  ^JS^^"1" 
defendants  had  incurred  the  expence  of  counsels'  fees,  y«cial  ground 

r  r   for  so  doing, 

and  of  procuring  the  attendance  of  witnesses,  the  cer-  and  without 

.  any  notice  hav- 

tiorari  was   delivered   to   the  Judges.      It  had  issued  ing  been  given 

to  the  opposite 
without  any  notice  having  been  given  to  the  defendants'  party,  but  waa 

,      .  .  .    ,  ,  r  not  delivered  to 

attorney,  and  without  any  special  ground  for  its  issuing  tnc  judges  of 

having  been  laid  before  the  Court.     Sir  W,  Owen  bad,  Ihf  d^Tbefare 

on  a  former  day  in  this  term,  obtained  a  rule  to  quash  ^£j£j££^ 

or  supersede  the  certiorari  quia  improvidc  emanavit;  taK<'lljPj"ce' 

and  that  a  procedendo  should  issue  to  the  great  sessions,  ezpences  had 

been  incurred : 

and  that  the  plaintiff  should  pay  to  the  defendants,  the  under  these  cir- 

_  cumstances  this 
costs  incurred  by  them  below,  together  with  the  costs  of  court  not  only 

the  application.     In  support  of  the  rule,  Jie  cited  Zink  c^orari,  and 

v.  Langton(a),  and  Williams  v.  Thomas  (ft),  in  which  it  2d^*E" 

had  been  expressly  held,  that  a  certiorari  could  not,  J^JE^JJJ?* 

without  special   ground,    be  sued  out  to  remove  pro-  who  caused  it  to 
r  °  *  issue  should  pay 

ceedings  from  the  courts  of  the  counties  palatine,  or  of  to  the  opposite 

D  party  the  costs 

the  great   sessions  of   Wales ;  and  he   stated,  that  in  incurred  by  the 

/  latter  in  the 

Morris  v.  Phillips,  gent.,  Easter,  52  G.  3.,  and  in  several  court  below. 


(a)  2  Dwgl.  749.  (6)  Ibid.  751.  n. 

other 


Datum. 
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1822.       other  bases  the  Court  had,  upon  his  motion,  superseded 
„  writs  of  certiorari,  which  had  issued  to  remove  causes 

Jonas 

ogtmut    -  from  the  great  sessions  without  any  notice  having  been  • 
given  to  the  other  party. 

W.  E.  Taunton  shewed  cause,  and  admitted  that  the 
certiorari  must,  be  set  aside,  and  a  procedendo  issue ; 
but  he  contended  that  this  Court  had  no  jurisdiction 
over  the  costs  of  the  proceedings  in  the  Court  below. 

Per  Curiam.  This  Court  has  acquired  a  jurisdiction 
over  those  costs  by  the  certiorari,  and  the  Master  may 
tax  them  as  he  does  in  other  cases.  Therefore,  let 
the  rule  be'  made  absolute  in  the  terms  in  which  it  is 
prayed. 

Rule  absolute  accordingly,  (a) 


(a)   There  were  four  other  cases  under  the  same  circumstances,  in 
which  similar  rules  were  made  absolute. 


END  OF  MICHAELMAS  TERM. 


CASES 

ARGUED  AND  DETERMINED  I82S* 


IX  MS 


Court  of  KING'S  BENCH, 


IK 


Hilary  Term, 


In  the  Third  and  Fourth  Years  of  the  Reign   of 
George  IV. 


Branscomb  against  Biitdges  and  Another.       Thursday, 

°  January  256. 

CASE  for  an  excessive  distress  for  rent-arrear.    Plea.  When  the 
not  guilty.    At  the  trial,  before  Abbott  C.  J.,  at  the  werTdUtrmined 
Middlesex  sittings  after  last  term,  the  plaintiff  proved,  a^er  the 
that  the  rent  in  arrear  had  been  tendered  before  the  ^^!kLu 
distress  was  made.     It  was  objected,  for  the  defend-  U^fif  A\ 

"  mfgnt  bring  an 

ante,  that  the  action  should  have  been  in  trespass  and  action  <m  the 

.  .  ca*c  for  an  ex- 

not  in  case.     The   Lord  Chief  Justice  overrated  the  <*riy«  dure*, 
objection,   bnt  reserved  liberty  to  the  defendants  to 
move  to  enter  a  nonsuit,  and  the  plaintiff  had  a  verdict; 
and  now, 


The  Solicitor-General  moved  accordingly,  and  con- 
tended, that,  as  the  rent  due  had  been  tendered  before 

L  the 
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Bkakscoxb 

ogonut 

BUDGXS. 


1823.  the  distress  was  made,  and  no  subsequent  demand  and 
refusal  of  it  was  proved,  the  taking  of  the  plaintiff's  goods 
was  without  any  colour  of  right,  and  w*s,  therefore, 
properly  the  subject  of  an  action  of  trespass. 

Per  Curiam.  If  the  defendants  had  proved  the  ten- 
der, that  would  not  have  been  a  good  defence,  and  they 
cannot  be  in  a  better  situation,  because  the  proof  came 
from  the  plaintiff.  Supposing  that  trespass  wofild  lie, 
still  the  plaintiff  was  at  liberty  to  waive  the  trespass,  and 
bring  an  action  on  the  case.  It  has  frequently  been  de- 
cided, that  trover  will  lie  after  a  wrongful  taking,  and 
that  is  a  stronger  case ;  for  there  the  goods  are,  by  the 
pleadings  stated  to  have  come  lawfully  into  the  <k£nd* 
ant'8  possession. 

^  »    •        *      •   ♦•  -  Rule  refused,  (a) 

, .     (a)  See  Bithop  v.  VUc$untm  Montague,  Cro.  JEHx.  824, 

JWub  _  L  Williamson  against  Johnson. 

January  S4tti.  w 

£3££*  ASSUMPSIT  « * bm  of  e3whw,«e  ***m  *  J-  t.% 

^•^  **  payable  to  his  own  order,  and  accepted  by  the  de- 

indorsed  by       fendant ;  indorsed  by  J.  7%  to  certain  persons  trading 

certain  persons, 

trading  under    under  the  firm  of  Habgood  and  Fender,  indorsed  by  H. 

the  firm  of  IT. 

and  F.  by  pro-  and  F.  by  procuration  of  J.  Disou  to  JL  Cwcit,  and  by 
D..  Held,  "    Win  indorsed  to  the  plaintiff.    At  the  trial,  before  Abbott 

that  this  allega- 
tion was  sup- 
ported by  evidence  of  J,  D.'s  hand- writing,  and  that  he,  being  the  managing  partner  in  a 
firm  which  carried  on  all  business  of  buying  and  selling  under  the  designation  of  H.  and 
Co.,  was  in  the  habit  of  indorsing  bills  in  the  manner  above  stated ;  although  there  was  no 
such  person  as  F.  in  the  firm  of  J£  and  Co.,  and  no  direct  proof  that  /.  2).'s  partners 
were  privy  to  those  twnaamionn.    One  partner  may  art  fir  thfi  irhnln  firm  %  jmnfmsjat , 


in  thb  .»»  flp  -4if  yum  of  OiQP^E  IV.  |tf 

G^*the(J*£WW^  }»* 

ip  evident  that  several  years  ago  Hakg/Bfid  end  Fcnkr 
oafried  on  bnajness  together,  but  aboa*  eight  yearn  since 
th*t  firm  was  changed  to  Habgopi  m&  Qfc,  in  whiah 
togs?  J3mw*  wa«  a  partner,  but  in  wfcieh  there  waa  no 
p*r#m  of  the  nam*  of  Jfasfer*  From  the  time  of  that 
eh&oge,  aH  business  $f  buying  and  selling  waa  earned  on 
ty  the  partners,  ia  (hp  nam  of  the  dew  firm*  but  UUa 
*aresoi*etime»  indorsed  hyDimm,  ill  tha  manner  above 
stated*  for  the  pwpcee  of  getting  them  diaeounted  t  n* 
direct  evidsnee  was  given  to  show  that  Dmm'n  partner* 
fcnew  of  tb*e  transactions,  but  it  was  proved  that  he 
eendneted  the  whole  of  the  business*  It  Was  contended 
far  the  defendant*  that  there  was  no  etidence  of  an  ipv 
deesement  by  any  persons  trading  under  the  firm  ef 
Jftjgftrf  and  F&xier,  and  that  without  giving  soeh  eei* 
dene*  the  plaintiff  copH  Ml  make  oat  his  title  to  the 
hiiL  The  Lead  Chief  Jostle*  ovsmded  the  otgectioty 
brit  gave  leave  to  the  defendtot  to  move  tenter  a  aon* 
suit,  and  the  plaintiff  hud  a  verdict;  and  now, 

Marryat  moved  accordingly,  and  contended,  that  as 
them  waa  no  evidenee  that  Duron's  partners  were  privy 
la  the  indomemant  of  the  bill  ia  the  *au*  stated, 
there  waa  no  paoef  daae  tksy  ever  adopted  the  style  and 
fat^afJUgwdandJbvfar.  Vdw,  rttaij^  th*  p&tffe. 
tiff  w*»  not  bound  to  est  out  th*  Inddftaawt,  yet,  is 
b+hsfcthoagfct  fit  to  do  so,  be  is  trtti*|  ttf  fnttte  tt  lis 
ttattd,  And  eve*  if  it  be  held  that /A  and  Go<  Ad 
adoffttimslyfe^jfc  end  Jft  for  this  pnt^^^ 
bong  m  partner  in  the  firm  of  K  tod  Co.,  camtoC  pro^ 
ptelylm  em*  to  h^  intone*  lito^ 

I*  2  Abbor 
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1 823.  Abbott  C.  J.    It  appears  by  the  evidence,  that  Hab- 

—"  .  good,  Dixon,  and  a  person  named  Lye,  carrying  on 
again*  business  in  partnership  together,  were  known  by  the 
description  #f  Habgood  and  Co.  All  their  transactions 
of  buying  and  selling  were  carried  on  in  that  name,  but 
Dixon,  who  was  proved  to  be  the  manager  of  the  whole 
business,  was  also  in  the  habit  of  indorsing  bills  in  the 
names  of  Habgood  and  Fancier,  by  procuration,  lor  the 
purpose  of  getting  them  discounted.  The  question  then 
is,  whether  that  sufficiently  proves  the  existence  of  per* 
sons  using,  for  the  purposes  of  business,  the  style  and 
firm  of  Habgood  and  Fender.  At  the  trial  I  was  at  first 
inclined  to  yield  to  the  objection,  but  afterwards  altered 
my  opinion.  I  still  think,  that,  as  between  third  persons, 
thereiwas  sufficient  evidence  of  an  indorsement,  by  per- 
sons using  the  style  and  firm  of  Habgood  and  Fender, 
inasmuch  as  Dixon,  the  managing  partner  in  the  firm  of 
Habgood  and  Co.  was  in  the  habit  of  issuing  bills  into 
the  world,  indorsed  under  the  former  designation.  The 
verdict  was  therefore  right,  and  thk  rule  must  be 
refused. 

Batojsy  J.  I  am  of  opinion  that  there  was  evidence 
to  shew  thai;  the  new  firm,  Habgood  and  Co.,  for  certain 
purposes  of  trade,  used  the  designation  of  the  old  firm, 
Habgood  and  Fowler ;  for  Dixon,  who  was  entrusted  with 
the  management  of  the  business,  was  in  the  habit  of 
indorsing  bills  by  the  designation  of  that  firm,  probably 
because  they  had  credit  at  the  Bank.  If  the  style  of 
Habgood  and  Fender  were  not  adopted  by  the  new  firm, 
this  indorsement  by  Dixon  would  be  a  forgery,  as  being 
an  indorsement  in  the  names  of  fictitious  persons,  for 
the  purpose  of  fraudulently  gaining  credit  for  thebilL 

But, 


JoHxtoir, 


in  the  3j>  &  4th  Yeahs  of  GEORGE  IV.  1» 

But,  under  the  circumstances  oT  this  case,  there  is  no  1823. 
pretence  for  saying  that  any  such  crime  has  been  WJ"T~ 
committed.  I  think,  therefore,  that  there  was  evi- 
dence of  the  existence  of  persons  using  the  style  and 
firm  of  Habgood  and  Fender,,  for  certain  purposes  of 
business ;  and  there  is  no  doubt,  that  one  partner  may, 
by  procuration,  indorse  bills  for  the  firm.  There  is 
not,  therefore,  any  ground  for  this  motion. 

Holroyb  J.  I  am  of  opinion  that  the  verdict  was 
rightly  found  for  the  plaintiff.  This  was  an  action  by  a 
third  person,  to  whom  the  bill  had  been  indorsed,  in 
the  form  set  out  in  the  declaration  ;  and  it  seems  to  me 
that  evidence  of  Dixon's  hand-writing  would,  as  between 
third  persons,  have  been  sufficient,  without  proof  of  any 
usage  on  his  part  to  indorse  bills  in  this  manner;  but 
here  there  was  evidence  to  shew,  that  certain  persons, 
for  particular  purposes  of  business,  used  the  style  of 
the  old  firm,  Habgood  and  Fowler.  It  has  been  urged, 
that  one  partner  cannot  act  by  procuration  for  the 
others:  even  if  that  were  so,  it  would  not,  in  my 
opinion,  be  a  sufficient  defence  to  this  action.  There 
was  proof,  however,  of  an  acting  by  procuration,  and 
I  am  of  opinion  that  one  partner  may  so  act  for  the 
whole  firm. 

Bmt  J.  concurred. 

Rule  refused. 


13 
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***"***' .^    CATH^awdoD  and  Anothfer,  Administrator*  dm 

January  S5ttu 

bonis   now   of  J.  CATHtawooa,    defeated* 
against  CflABAtoD. 

SSA^L0'  ASSUMPSlT  •»  a^*******  *e  tew  *m*j>& 
the  elder,  on  a  bill  of  exchange  indorsed  to  5.  C, 


ratify  but  de- 

lirered  to  &     fo  hw  lifetime  a»  zfa\n\?ti&i*  of  gid  saft  J.  &  &tfert* 

tretf*  of  j.  ?.,  4>f  the  letter*  pf  >tf  pamfctration  fa  h&p%  vm  gt*vt&  K> 

***t\£Lt  *te  itami®,    Flew, fiwfc genroi **»«.  ftemtyr.  Alt 

SSLf ate    ■&*  mtkwg  tte  provWii*  ^^rtii>#  dretoratiji^ 

ttebm  became    ^  J^  ^   j^-jl  ^  o  fi  iK^  adtttrfitia  tWKi  it  M 

He£,5atthe     tg***1  **<¥«»  **  pkfoftti  M  «!*  ftdWMitl)|f«MAf» 

•dmiiustratoii  ftfar^sftld,  and  ttV&W  OthflS  tiredfors  tf  tfat  jffTjW 
de  bonis  non  of  ^  " 

j.  a  might  sue  ga  the  poti  part,  and  jUfendaat  on  the  otter  ptrfa,  Itet 

upon  the  bill ; 

and  that  their  skfendant  fchoaid  asogft  mrtatB  c*adty  apd  dfettt  I?  t«t> 
dmJjproved  *f  J?»  creditor  upon  certain  toute*  and  ttel  pbiintift 
ofidmmtol.  «d  tte  tfhw  creditors  would  amp*  those  wndtfonaiii 
Hon,  wiSout  dUcbarg*  of  tbeir  demand*  provided  that  tte  vtal*  of 
producing  those  ^  creditor*  of  the  said  defendant  duwld  j«* ;  that  all 

granted  to  &  &,  *  t— 

the  administra-    $£  credUw»  $4  join,  and  &feftd*tlt  assigned  W*  ***  •!•" 

Defendant     dte  aiid  effects,    Replication*  that  ajl  tte  <*edton  #d 
having  pleaded  ^^    At  the  trial  before  J6Jo«  C.  J.,  at  |te  flW»- 


the  plaintiffs  &*2  sittings  after  last  term,  it  was  proved  for  the  plain- 

S^tnT  tiffi,  that  the  bill  in  question  wa»  ampted  ty  tt*  de- 

^SflwBt  fcpd**1!*  *n3  was  afterwards  indorsed  generally,  but  de- 

*od  defendants  liyered  to  &  C.  <w  the  administratrix  of  J.  C,  the  elder, 

of  "the  other 

part;  that  the 

defendant  ihould  assign  certain  credits  and  effects  to  two  persons  upon  certain  trusts,  and 

that  plaintiffs  agreed  to  accept  those  conditions  in  discharge  of  their  demand,  provided 

all  the  creditors  assented ;  that  defendant  did  assign,  and  that  all  the  creditors  assented. 

The  replication  denied  that  all  the  creditors  assented :  Held,  that  the  affirmative  of  the 

issue  being  on  the  defendant,  he  was  bound  to  prove  the  assent  of  all  his  creditors. 

Semble.    Tnat  he  was  bound  to  prove  the  assent  of  the  plaintiffs  at  well  as  that  of  his 
other  creditors, 

for 


OaABAUOb 
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fur  money  due  to  him  in  his  lifetime;  and  that  after       182S. 

the  bill  became  due,  &  C.  died  without  having  com*    q^Zwoo^ 

ipenced  any  proceedings  upon  it.    The  defendant  pro- 

duced  the  agreement  mentioned  in  the  second  plea, 

which  was  signed  by  several  persona,  but  he  offered  no 

evidence  to  shew  that  thoae  were  the  whole  of  the  credk 

tors,  and  it  did  not  appear  that  the  plaintifia  had  as* 

seated.    It  was  then  objected  for  the  defendant,  first* 

that  the  bill  was  held  by  S.  C.  in  her  own  right,  and  not 

in  her  representative  capacity  ;  and  that,  therefore,  die 

right  of  action  was  in  her  personal  representative,  and 

not  in  the  administrators  de  bonis  non  of  J.  C;  and 

that  there  waa  no  privity  between  the  plaintiffs  and  the 

administnUzix  of  JL  CL  •  Secondly,  that  upon  this  record 

it  was  incumbent  on  the  plaintiff;  to  prove  the  grant  of 

letftecs.  of  administration  to  &  G  ;  and,  thirdly,  that  they 

were  bound  to  shew  that  some  of  the  creditors  had  not 

joined*    The  objections  were  overruled  by  the  Lord 

Chief  Jutiice,  and  the  plain  tifts  had  a  verdict  with  leave 

to  the  defendant,  to  move  to  enter  a  nonsuit    And  now 

The  Solicitor-General  moved  accordingly.  If  nperson 
to  whom  a  debt  is  due  die  intestate,  and  the  debtor 
give  a  bill  for  the  amount  to  his  administrator,  and  the 
ndmintttfrntor  also  dies  intestate  before  die  bill  is  paid ; 
the  bill  goes  to  the  administrator  of  the  latter,  and  not 
to  the  administrator  de  bonis  non  of  the  original 
creditor,  Barker  v.  Talcot.  (a)  There  the  debtor  gave 
a  bill  to  the  administrator  of  his  creditor,  and  afterwards 
paid  the  amount  of  it  to  the  personal  representative  of 
the  administrator,  and  not  to  the  administrator  de  bonis 

(a)  1  fern.  473. 

J*  4  nop 
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1823.       non  of  the  first  creditor,  and  the  Lord  Chancellor  de- 
£•  cided  the  payment  to  be  a  good  discharge  of  the  debt. 

again*  /&&  in  Yates  v.  Gough(a),  it  appeared  that  Gough 
being  indebted  to  Capper  who  died  intestate,  Cooper's 
widow,  as  administratrix,  sued  and  recovered  judgment 
against  Gough,  but  also  died  intestate  before  execution : 
and  it  was  held,  that  Yates,  who  took  out  administration 
de  bonis  non  of  Cowper,  could  not  bring  a  scire  facias 
upon  the  judgment,  because  there  was  no  privity  be- 
tween him  and  the  first  administratrix.  There  are  also 
cases  which  decide,  that  when  the  property  remains  in 
specie,  it  goes  to  the  administrator  de  bonis  non,  but  a 
distinction  is  taken  where  the  cause  of  action  arises  out 
of  a  new  promise  made  to  the  first  administrator,  Beits, 
executor,  v.  Mitchell  (J)  Then,  secoudly,  the  plaintiffi 
were  bound  to  shew  their  title,  as  they  declared  upon  a 
cause  of  action  arising  after  the  death  of  the  intestate 
whom  they  represented,  Hunt  v.  Stevens  (c) ;  and  they 
could  not  do  that  without  producing  the  letters  of  ad- 
ministration granted  to  &  C  the  administratrix,  which 
was  not  done.  The  plaintifi  were  also,  upon  the  issue 
cm  the  second  plea,  bound  to  shew  the  dissent  of  some 
creditors  besides  themselves ;  for  their  own  assent  was 
admitted  by  the  farm  of  the  issue,  and  it  would  have 
been  calling  upon  the  defendant  to  prove  a  negative,  if 
be  were  required  to  shew  that  no  creditors  existed  be* 
sides  those  who  signed  the  agreement. 

Abbott  C  J.    It  struck  me  at  the  trial  that  the  de- 
fendant was  bound  to  prove  that  all  his  creditors  had 


(•)  rdfc.53.     Ov./ac*.4.    Jfo.680.  S.G 

(ft)  10*orf.  31S.  (0  3  TmmU.  11* 


Ckaiato, 
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assented  to  the  arrangement  proposed;  and  a  witness  1829. 
was  called  by  him  for  the  purpose  of  shewing  the  as-  '" 
sent  of  the  plaintiffs.  In  this,  however,  he  failed;  nor  again* 
did  he  in  fact  prove  the  signature  of  any  one  creditor. 
The  affirmative  of  the  issue  was  certainly  upon  the 
defendant ;  and  there  is  nothing  in  this  case  to  prevent 
the  application  of  the  ordinary  rule  as  to  the  burthen 
of  proving  such  an  issue,  for  the  plaintiffs  were  strangers 
to  the  defendant's  concerns,  and  cannot  be  supposed  to 
know  who  were  his  creditors.  The  first  point  which 
has  been  taken,  is  of  more  importance.  It  was  clearly 
established  by  the  evidence  that  the  bill  in  question  was 
given  to  &  C,  as  the  administratrix  of  J.  C,  for  money 
doe  to  her  intestate ;  she  took  it  as  assets,  and  if  die  had 
received  the  money,  that  must  undoubtedly  have  been 
accounted  for  to  his  estate.  Hie  money  not  having 
been  received  in  her  lifetime,  the  bill  remained  as  apart 
of  J.  C?  estate,  and  the  right  to  it  devolved  upon  the 
persons  who  afterwards  became  his  representatives. 
This  case  differs  widely  from  Barker  v.  Talcot ;  for 
there  the  debtor  had  actually  paid  the  executor  of  the 
administrator :  now,  such  a  payment  would,  in  equity, 
and  might,  perhaps,  in  law  also,  be  a  sufficient  answer 
to  any  action  afterwards  brought  to  inforce  payment  of 
the  same  debt  over  again.  Here  no  payment  has  been 
made  by  the  debtor,  who,  therefore,  cannot  be  damni- 
fied by  this  action.  It  has  been  decided  in  a  variety  of 
modern  cases,  that  an  administrator  may  sue  as  such 
upon  a  promise  made  to  him  in  his  representative  chap 
racter;  and  that  principle  governs  my  opinion  upon 
the  present  case ;  for  where  the  cause  of  action  is  such 
that  the  first  administrator  may  sue  in  his  representative 
character,  the  right  of  action  devolves  upon  the  admi- 
nistrator 
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jtiftgator  dg  bonj?  non  of  the  instate.  Wi|h  respect 
tp  the.  ptber  ppioft  I  think  that  the  form  of  the  letters 
gW*tiWI  eMiW*tt*#W  de  ljpw  non*  as  s#  oftt  in  the 
{Ufflfttf,  wap  *ujficiept  proof  qfthfltHfe  of  the  plaint; 
bftf>  §t  all  eveqfr  the  n^gUipt  to  produce  tfie  ^tters  f  f 
WlWPH^foP  gWted  to  $  (X  woi44  not  be  a  sqfiicifBgt 
grpund  for  sen^iiig  the  case  ft>  a  new  trial,  when  tlje 
otygctiofy  cpujd  fce  obyiated  by  the  production  qf  \h$t 
^str^e^t,  it  qpt  taupg  disputed  that  admioistratian 
^W  4"lf  gT^t^d  tp  ^er . 

.  £****?  J*  ft  w9?  decided  in  the  case  pf  ifag  v. 
7#fW  (^  ^  #  *  1#1  be  indorsed  to  J.  and  fl.  as  eg- 
Wtftb^Ni  WW  decl^rq  op  ?ucj}  in  an  Qetiqn  sgaw*t 
$ft  PCWffir0**  J#  jQba^ff  v,  WutJ*(h)  it  was  held  that 
^^friqitfrfrtpr  may  s*e  in  his  representative  character 
¥BW  PF <Wtfps  maffc  to  himself*  wjiere  the  money  will 
1$  aq#?  when  recovered.  Now,  if  the  administrator 
$&  bjfcestate,  without  having  sited  upon  such  a  promise, 
tt*  administrator  dp  bonis  npn  may  sustain  an  action 
upon  it;  fpr  he  sqccQeds  to  all  the  legal  right*  which 
belgqged  to  the  administrator  in  his  representative  ca- 
p#*ity»  Here  &  C,  the  administratrix  of  J.  £,  might 
fc»v*  «w4  <w  ***  upon  the  bill  in  question*  This 
motion  was.  fibrafins  properly  brought  by  the  adminifr- 
t&iteKtdfi  bqnknon.  By  this  mode  of  proceedings  the 
mom?  recovered  is  immediately  applicable  to  the  right 
fend,  as  assets,  of  the  first  intestate;  whereas,  if  the 
atffen  had  hem  brought  by  the  personal  representative 
of  the  administratrix  of  J.  C,  it  would,  in  the  first 
iflftence,  have  become  a  part  of  her  estate,  and  must 

afterwards 
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alfahfttais  ha**  bead  ttenffimed  from  that  to  the  arte*       IflM. 
<#  JS  ft,  the  frst  intestate.    With  mpebt  to  the  onus    c^j-]^^ 
of  proving  the  toue  or  the  seoond  pjaa,  1  think  that*      g2J2J|* 
as  the  affirmative  was  upon  the  defendant,  It  wag  fiv 
him  to  adduce  the  proof;  and  it  seems  to  me  that  the 
bMM  ftrv*i*ea  the  fleeeseitp  of  shewing  a  cdtaeet  by  the 
pWnilffi  te  *eii  4a  the  edief  creditor*. 


tkfeaoYft  J.  I  am  of  the  mho  cpbrieii;  The  de» 
ehfees  it*  the  old  o&seft  paooeeded  epon  the  frfieeipU 
dial  contract*  m$iit  with  an  administrator  were  personal 
to  him,  and  that  he  must  sue  upon  then  in  hie  mm 
light,  afid  O0t  in  his  representative  capacity.  That 
principle  has  since  been  altered,  and  it  has  been  ruled 
in  several  motfertt  case$  thftt  tfpon  ittkh  contracts,  an 
administrator  may  sue  in  his  representative  character. 
The  older  cases  have,  therefore,  received  a  qualification, 
and  are  not  now  to  be  considered  as  law  to  their  full 
extent.  A4  to  the  objection  that  the  letters  of  adminis- 
tration granted  to  S.  C.  were  not  produced,  I  think  that 
the  letters  granted  to  the  plahitifi,  of  which  preftrt  was 
made,  sufficiently  proved  both  the  administrations. 
the  Affirmative  of  the  Issue  wa*  upon  the  deferidAiK ; 
he  therefore  was  bound  to  prove  ft. 

Bfei*  J.  In  refusing  this  rdte  it  is  not  riecesstfry  to 
decide  that  the  administrator  of  the  administratrix  4  C9 
cottld  not  have  sued;  it  &  sufficient  to  say,  thkt  the 
administrator  de  bonis  rioh  might  site ;  and  this  dbserv- 
atloti  may  serve  to  reconcile  the  various  eases  which 
have  been  referred  to.  An  action  by  the  administrator 
de  bmis  non  we*  certainty  the  most  proper,  thai  being 
the  shortest  and  most  oonfeoknt  mode  tf  taiagiag  the 

money 


Chabato. 
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1829.       money  recovered  into  the  funds  of  the  original  intestate. 

C*TinfcwQ<»>  r^leTe  is  not»  t*iere*)re»  ^y  foundation  for  the  first  ob- 
jection; and  I  agree  with  the  rest  of  the  Court  in  think- 
ing the  others  equally  invalid. 

Abbott  C.  J.  There  is  much  weight  in  the  distinc- 
tion which  has  been  taken  by  my  Brother  Best.  There 
may  be  cases  where  the  administrator  of  an  adminis- 
trator might  and  ought  to  sue,  viz.  if  the  first  adminis- 
trator had  made  himself  debtor  to  the  intestate's  estate 
for  the  amount  of  a  bill  received  in  payment  of  a  debt 
due  to  that  estate. 

Rule  refused,  (a) 

(a)  See  Partridge  ▼.  Court,  5  Price,  412. 


Monday,  Price  and  Others  against  Lea. 

January  27th. 

•Die  traveller  of  a  SSUMPSIT  for  goods  sold  and  delivered  by  the 
London,  having         plaintiffs  to  the  defendant.    Plea,  non-assumpsit,  as 

called  upon  2?. 

in  the  country  to  part,  and  a  tender  as  to  the  residue.  The  replication 
^are  an  ab-  took  issue  on  the  non-assumpsit,  and  admitted  the 
toTqu^tity  tender-  °n  the  trial,  before  Abbott  C.  j„  at  the  Guild- 
i^^dofirrf" haU  vttintP  aftcr  1**  tenn»  ifc  *as  proved,  that  on  the 
tp^Mp-  SlstJforc*,  1821,  the  traveller  of  the  plaintiffs,  who 
at  a  certain       are  drysalters  in  London,  called  upon  the  defendant,  a 

price;  the  tra-  *  r  •» 

▼eUer  said  the    carpet  manufacturer  at  Kidderminster,  for  orders.    The 

price  was  too 

low,  but  that     defendant  ordered  a  cask  of  cream  of  tartar,  and  offered 

he  would  write 
to  his  princi- 
pals, and  if  B.  did  not  hear  from  them  in  one  or  two  days,  he  might  consider  that  bis 
offer  was  accepted.    A.  and  Co.  never  wrote  to  B*,  but  sent  all  the  goods:  Held,  that 
this  was  not  a  joint  order  for  them  all  so  as  to  make  the  acceptance  of  the  cream  of  tartar 
the  acceptance  of  the  lac  dye  also,  within  29Car.&  c«&*17. 

to 
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to  purchase  two  chests  of  lac  dye,  at  a. certain  price;        1923. 
the  traveller  said  the  price  proposed  was  below  his  limits,         p^ 
bnt  he  would  write  to  his  principals,  and  if  the  defend-        agm* 
ant  did  not  receive  a  letter  in  one  or  two  days,  refusing 
to  execute  the  order,  he  might  conclude  that  his  offer 
was  accepted.     The  plaintiffs  did  not  write  to  the  de- 
fendant, but  on  the  29th  of  March  sent  both  the  cream 
of  tartar  and  the  lac  dye,  directed  to  him  at  Kidder- 
minster.     The  defendant  accepted  the  cream  of  tartar, 
and  tendered  the  price  for  it  (which  was  the  tender 
pleaded)  but  refused  the  lac  dye.     Upon  this  evidence 
it  was  contended  for  the  defendant,  that  the  orders  were 
distinct,  and,  consequently,  the  acceptance  of  the  cream 
of  tartar  did  not  take  the  case  out  of  the  operation  of 
the  1 7th  section  of  the  statute  of  frauds,  (a)    The  Lord 
Chief  Justice  thought  the  objection  fatal,  and  nonsuited 
the  plaintiffs.  *  And  now, 

The  Solicitor-General  moved  to  set  aside  the  nonsuit, 
and  contended,  that  the  order  given  by  the  defendant 
was  a  joint  order  for  the  cream  of  tartar  and  lac  dye; 
for  although  the  plaintiffs*  traveller  reserved  for  them 
an  option,  either  to  accept  or  refuse  the  offer  made  by 
the  defendant,  stil)  the  latter  was  at  all  events  bound,  if 
that  offer  was  accepted ;  the  order  then  being  joint,  the 
acceptance  of  the  cream  of  tartar  took  the  case  out  of 
the  17th  section  of  the  statute  of  frauds,  and  rendered 
the  defendant  liable  to  be  sued  for  the  price  of  the  lac 
dye,  which  he  refused  to  accept 

(a)  89Cbr.*.c.& 

Abbott 
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)?9&  Abbott  CL  J«    It  must  be  token  as  established)  by 

tbn  eridenpe,  that  an  order  was  given  for  the  cream  of 
tartar  i  then  a  conversation  followed  between  the  4?» 
fondant  an4  the  traveller  respecting  the  lac  dye,  and  it 
Was  agreed  that  a  letter  should  be  written  to  the  phi*- 
tiflb  upon  the  subject ;  what  then  parsed  cannot  be  con- 
sidered as  an  entire  contract  for  both  the  articles,  and, 
therefore,  the  acceptance  of  one  did  not  ratify  the  bar- 
gain for  the  other. 

^  HoLRoyn  J,  (a)  A  contract  for  the  creep  of  tartar 
was  made  between  the  defendant  and  the  traveler, 
but  the  agreement  for  the  residue  cannot  be  considered 
as  complete,  until  the  time  allowed  to  the  plaintiffs  far 
deliberation  had  expired;  there  was  not  then  one  entire 
Contract  for  both  the  articles,  so  as  to  make  the  aeeept* 
ance  of  one  the  acceptance  of  the  whole. 

Bsax  J,  cewwred. 

Rule  retort* 

(a)  Aybyl-iMdMtN 


^%'  Wilkhsob,  Gent,  one,  &c.  against  Draauuu 

•HMHfliy  »7Ui« 

te£«rte7  *  ASSUMPSIT  **  few  dae  te  **  plaintift  for  t«- 
K.  B.  iimj  hm  liciting  and  obtaining  a  commission  of  bankruptcy, 

•ion  of  bank,     on  the  petition  of  the  defendant,  and  upon  his  retainer, 
mptcr.aod       Plea,  general  iggue.    Upon  the  trial,  before -4Mo«C.J^ 


action  for  tha 
faa  dot  upon 

**  Mm*  wttbont  Ma*  Mnftttd  «  witter  in  ChflWMT. 
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at  the  Middlesex  sittings  after  last  term,  it  was  protod,       49M. 

that  from  the  year  1003  to   1814,  the   plaintiff  had  _ 

been  a  solicitor,  duly  admitted  in  the  Courts  of  Ktftrfs       «o*i* 
Beacfa,  Common  Pleas,  and  Chancery,  aad  had 


lariy  taken  out  his  certificate*  but  he  had  neglected  to 
do  so  from  1814  to  1820*  In  18S0  he  again  took  oat 
a  certificate,  and  was  re-admkted  in  the  Court  of  King's 
Bench,  but  not  in  the  other  courts.  In  18£i  the 
plaintiff  sued  oat  a  commission  of  bankruptcy  against 
one  Musson,  upon  the  retainer  of  the  defendant  For 
the  defendant  it  was  urged,  that  the  plaintiff  cooU  sat 
sustain  this  action,  inasmuch  as  he  had  not  been  re- 
admitted a  solicitor  in  the  Court  of  Chancery,  and, 
therefore,  had  no  right  to  practise  in  that  court*  The 
Lord  Chief  Justice  over-ruled  the  objection,  but  gam 
die  defendant  leave  to  move  to  enter  a  nonsuit;  and 
the  plaintiff  having  obtained  a  verdict, 

C.  F.  Williams  moved  according  to  the  leave  reserved, 
and  contended,  that  by  neglecting  to  take  out  *  t&r- 
tificate  after  the  year  1814,  the  plaintiff's  admission  in 
each  of  the  courts  became  altogether  null  and  void  ac- 
cording to  the  37  Gf.  3.  c.  90.  $. 31.  Now,  he  was  nergr 
readmitted  in  the  Court  of  Chancery,  and  therefore  had 
no  right  to  act.  as  a  solicitor  there.  In  the  case  of 
CoUins  v.  Nicholson  (a),  Mansfield  C.  J.  said,  that  all 
proceedings  by  petition  to  the  Chancellor  are  proceed- 
ings in  Chancery ;  and,  therefore,  the  obtaining  a  com- 
mission of  bankruptcy,  which  is  done  by  petition  to  the 
Chancellor,  must  be  considered  as  business  transacted  in 
that  Court 

(«)  SAW*. 021. 

Per 
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1888*  Per  Curiam.    The  case  of  Collins  v.  Nicholson  only 

WiLUNtoy  decided  that  a  bill  for  business  done  under  a  commission 
Ditom-  °f  bankruptcy  is  taxable  in  Chancery,  and  not  that  die 
attorney  must  be  admitted  a  solicitor  of  that  Court  in 
order  to  transact  such  business.  The  commission  issues 
on  the  common  law  side  of  the  Court  of  Chancery,  and 
it  has  always  been  the  practice  for  attorneys  to  sue  out 
commissions  of  bankruptcy  without  being  admitted 
solicitors  of  that  Court,  which  they,  may  properly  be 
allowed  to  do,  as  it  is  not  necessary  that  the  name  of 
any  attorney  should  appear  on  the  issuing  of  such  com* 
missions.  The  plaintiff,  therefore,  having  been  re* 
admitted  in  .this  Court,  might  lawfully  transact  the 
business  in  question,  and  was  entitled  to  recover  his  fees 
in  this  action. 

Rule  refused. 


Tunday,  IvfiSQN,  Gent  one,  &c  against  Coningtok, 

AM.,**.    ..     :     .    _     Gent,  one,  &c 

^r^  *e  ASSU^PSIT#  The  Aeration  stated  that,  by  a 
plaintiff  and  do.  certain  agreement  made  between  them,  they,  the 

fendant,  in  a 

cause  which  .      plaintiff  and  defendant,  did  personally  consent,  under- 

ww  ready  for  '  '  '  '         . 

trial,  entered  take,  and  agree,  that  the  record  in  a  certain  cause 
ment^hereby  wherein  one  W.  L.  was  plaintiff;  and  one  J.  SL  was  de- 
^IS^St^L  fendant,  and  in  which  cause  the  now  defendant  was 
atoukTbewitn.  attorney  *°r  ^  ^  an<*  ^e  now  Pontiff  was  attorney 
drawn,  tot       for  jq     should  be  withdrawn;  that  the  said  J.  S. 

certain  things 

should  be  done 

by  the  plaintiff 

and  defendant,  and  that  costs  should  be  taxed  for  the  defendant  in  a  certain  manner :  Held, 

that  the  attorney  for  the  plaintiff  was  personally  bound  to  pay  the  costs  when  taxed  in  the 

should 
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should  take  back  again  the  hone  in  the  pleadings  in       IMS. 
that  cause  named,  and  should  pay  a  certain  sum  of 
money  then  agreed  upon  in  that  behalf  to  the  said 
W.L*i  that  the  costs  of  the  said  suit  on  the  part  of 
J.  &,  should  be   taxed  between  the  parties  on  the 
principle  between  plaintiff  and  defendant ;  and  that 
such  taxation  should  be  made  and  perfected  by  certain 
persons    therein    mentioned.      The    declaration  then 
averred  mutual  promises,  performance  by  J.  &  and  the 
now  plaintiff;   and  that  the  costs  of  the  suit  on  the 
part  of  J.  &,  were  taxed  in  the  manner  appointed, 
and  amounted  to  89/.  2s.  lid.,  which  then  became  due 
to  the  now  plaintiff  under  the  said  agreement  and  tax- 
ation,  whereof  defendant  had  notice,   yet  defendant 
would  not  abide  by  the  taxation,  nor  would  he  pay 
the  costs  to  the  said  plaintiff.      Plea,  general  issue. 
At  the  trial  before  Abbott  C.  ,T.,  at  the  London  sittings 
after  last  term,  the  plaintiff  gave  in  evidence  an  agree- 
ment signed  by  the  defendant,  corresponding  with  that 
set  out  in  the  declaration,  and  proved  the  taxation  of 
the  bill  in  the  manner  appointed  by  the  agreement ;  no 
demand  of  costs  had  been  made  upon  W.  L.9  the  plain- 
tiff in  the  former  suit     For  the  defendant,  it  was  ob- 
jected, that  the  agreement  contained  no  promise  by  him 
to  pay  the  costs  awarded.     The  Lord  Chief  Justice 
overruled  the  objection ;  and  the  plaintiff  having  ob- 
tained a  verdict,  the  defendant  had  leave  to  move  to 
enter  a  nonsuit.     And  now 

Daman  moved  accordingly,  and  contended,  that  al- 
though the  present  defendant,  as  attorney  for  the  plain* 
tiffin  the  former  suit,  personally  undertook  that  certain 
things  should  be*  done,  yet  that  did  not  bind  him  to  do 

M  them. 
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I&2S.       them.    At  all  events,  the  defendant  can  only  be  con- 
sidered  as  a  surety,  and  cannot  be  called  upon  to  pay 

o&tin*  this  money  until  default  has  been  made  by  his  principal. 
Now  it  appears  that  no  demand  has  been  made  upon 
Mr.  Z.,  and  therefore,  admitting  that  under  some  cir 
cumstances  the  defendant  may  be  compelled  to  pay 
the  sum  awarded  for  costs,  still  the  action  was  pre- 
mature. 

Per  Curiam.  The  case  of  Bnrrett  v.  Jones  {a)  is  not 
distinguishable  from  the  present,  for  this  agreement 
contains  by  implication,  a  promise  to  pay  the  costs  when 
taxed  ;  and  the  defendant  having  personally  undertaken 
that  the  stipulation  contained  in  that  agreement  shall 
be  performed,  is  liable  to  an  action  for  the  non-per- 
formance of  them.  He  cannot  be  considered  a  surety, 
for  his  client  was  not  bound  by  that  arrangement. 

Rule  refused. 

(•)  3B.$A.47. 


1 
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Doswell  against  Impey  and  Two  Others. 
TRESPASS   for  false  imprisonment     Pleat,  fiwfe 

ofhmknmti 

not  guilty ;  secondly,  a  justification,  under  50.2.  annotiuucto 
c.30.  &  16.,  which  it  is  unnecessary  to  set  out,  as  no-  J^jjjfcjf 


tiling  turned  upon  the  form  of  the  plea,  and  an  abstract '  Hmwh^daM 
of  it  is  given  in  the  judgment  delivered  by  the  Court;  jff^SLJj* 
thirdly,  a  justification  similar  in  substance  to  the  set*  **»  whe"*" 
coiid;  fourthly,  a  general  justification,  under  13  Eliz.  them  touching 

the  estate  and 

c.  7- ;  fifthly,  a  similar  justification,  under  \  Jac  1.  c,  15.  effect*  of* 
Issue  on  the  first  plea;  demurrer  to  the  second  and         *** 
third,  and  joinder  ;  and  replication  de  injuria  to  the 
fourth  and  fifth  pleas.    The  demurrer  was  argued  in 
Easier  Una  last,  by 

E.  La*e*>  for  the  plaintiff.  The  question  lor  the 
Court  is,  whether  commissioners  of  bankrupts  are  liable 
to  an  action  of  trespass  under  the  circumstances  stated 
upon  this  record.  The  case  of  Morgan  v.  Hughes  (a)  is 
decisive  that  an  action  on  the  case  does  not  lie;  i& 
therefore,  any  action  be  maintainable,  it  must  be  tres* 
pass.  Now  admitting,  that,  according  to  the  case  of 
Dr.  GroenveU  v.  BunvelHJb\  no  action  lies  against  a 
judge  for*  any  thing  done  by  him  in  his  judicial  capa- 
city; still  the  question  to  be  decided  here,  is,  what  makes 
a  judge  ?  Lord  HoW%  definition  of  a  judge  is,  that  he 
has  power  to  commit  for  punishment;   and  he  adds, 

(«)  2  T.  it.  225.  (b)  ILd.  R*ym.  454. 

M  2  "commis- 
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1883/     "  commissioners  of  bankrupts   may  commit   a   man 

for  refusing  to  be  examined  concerning  the  estate  of  the 

a§abut       bankrupt;  but  they  are  not  judges  (a) :"  and  in  the  late 

*  of  Brittain  v.  Kinnaird  (ft),  this  dictum  of  Lord  Holt 


was  cited  with  approbation  by  Park  £,  who  had  once 
been  a  commissioner  of  bankrupt.  In  Ex  parte  Scarth  (c) 
the  Lord  Chancellor  held,  that  commissioners  of  bank- 
rupts may,  under  certain  circumstances,  be  compelled  to 
pay  costs  occasioned  by  their  misconduct,  which  would 
be  a  singular  decision  if  they  are  judges.  Again,  the 
proceedings  of  commissioners  of  bankrupts  are  travers- 
able. In  Dr.  Bonham's  case  (d)  it  is  said,  that  "  the 
warrant  of  commissioners  of  bankrupts  is  under  the 
great  seal,  and  by  act  of  parliament;  yet,  because  the 
party  grieved  has  no  other  remedy,  if  the  commissioners 
do  not  pursue  the  act  and  their  commission,  he  shall 
traverse  that  he  was  not  a  bankrupt,  although  the  com- 
missioners affirm  him  to  be  one."  And  in  Bambridge  v. 
Bates  (e)  it  was  held,  that,  "  although  the  commission- 
ers have  sole  authority  to  adjudge  a  man  bankrupt,  yet 
in  an  action,  the  jury  must  find  whether  he  was  a  bank- 
rupt or  no,  and  not  barely  by  the  adjudication  of  the 
commissioners."  Hence  it  follows,  that  if  they  exceed 
their  jurisdiction,  their  proceedings  are  coram  non  ju- 
dici,  they  cease  in  the  particular  instance  to  be  protected 
as  commissioners,  and  are  liable  to  an  action  of  trespass. 
Terry  v.  Huntington  {f\  Gregorys  case,  (g)    In  Fair's 


(a)  1  Ld.  Raynu  467.  (6)  15.J5.  439. 

(c)  15  Vet.  295.  (<f)  8  Rep.  240. 

(e)  Sir  r.  JBaym,  337.,  and  Viru  Abr.  tit.  Creditor  and  Bankrupt,  (C) 
jpl.2.  &  C.  (/)  ffardr.  4S0.  (g)  5  Mod.  368. 
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i  (a)  the  Lord  Chancellor  would  not  interfere  to  con- 
trol the  discretion  of  the  commissioners,  as  to  the  ques- 
tions which  should  be  put  to  a  bankrupt,  observing  that 
they  were  to  determine  at  the  hazard  of  an  action,  whether 
the  questions  were  such  as  the  person  is  bound  to  answer ; 
and  in  Perkin  v.  Proctor  (b)  it  is  said,  that  if  commis- 
sioners of  bankrupts  exceed  their  jurisdiction,  the  law 
gives  a  remedy  against  them.    It  will  perhaps  be  argued 
on  the  other  side,  that,  as  commissioners  of  bankrupts 
are  invested  with  power  to  act  according  to'  their  dis- 
cretion, they  are  not  liable  to  an  action ;  but  in  Booths 
case  (c)  it  is  laid  down,  that,  although  commissioners  of 
sewers  are  to  act  according  to  their  discretion,  yet  their 
proceedings  ought  to  be  limited  and  bound  with  the 
rule  of  reason  and  law.    The  same  rule  is  applicable  to 
commissioners  of  bankrupts.     \H6hroyd  J.    Different 
ideas  have  prevailed  since  that  time ;  it  was  then  thought 
that  an  action  might  be  maintained  against  a  sheriff 
for  refusing  a  vote,  although  without  malice;  but  the 
contrary  has  since  been  held  (d) ;  it  has  also  been  decided, 
that  no  action  lies  against  commissioners  for  raising  and 
paving  a  street,  whereby  the  plaintiff's  premises  sus- 
tained damage.     Governor ■,  fyc.  of  Cast  Plate  Manufac- 
turers v.  Meredith.  (<?)]    It  may  be  admitted,  that  if  there 
had  been  a  mere  formal  error  in  the  commitment,  that 
would  not  have  made  the  commissioners  liable  to  an 
action.    Braqf*  case.  (/)     But  that  was  not  the  case 
here;  the  proceeding  was  substantially  wrong;    and 
Miller  v.  Scare  (g)  is  expressly  in  point,  to  shew,  that, 
under  such  circumstances,  the  commissioners  are  liable 


1-823. 


(a)  9  Ves.  513.  (6)  2  Wils.382.  (c)  5  Rip.  100. 

(<*)  See  CvUen  ▼.  Morris,  2  Stark.  577.  (c)  4  T.  R.  794» 

(/)  Comb.  390.  (g)  Sr.iW.l  141. 
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lft*S.       #  J*  !W4  "*  tt*«pfts$'    That  case  »*s  not  decided  until 
^       it  b^d  t>ega  argued  three  times,  and  must,  therefore, 
Mb*       te>  rspefaed  «3  ft  deliberate  and  well  considered  jodg- 
*™"#      jqpptts  and  the  nine  point  had  not  long  before  been 
rpfed  »  AWtf"  *•  Mming*  (<?)    [4Motf  C.  J.    It  is  very 
singular,  fhftt»  fa  fl^Q  judgment  delivered  by  the  Conrt 
W  .Mj#T  x-  &W4  you  dP  POt  find  any  aU*fcion  to  the 
W&  of  the  stajutg,  giving  the  power  in  question,  (*)  ] 
Jq  t9ft  t^odew  cases,  Ztetwy.  Mi&brd(c)  and  Afofa 
*       y*  jUffffifeift  (<f  )i  wtere  bankrupts  who  bed  been  cost- 
W$t$dt  br°Hght  actions  pf  trespass  against  the  comrais- 
fj(M!b  that  ground  of  decision  was  never  taken-   The 
39#  point  to  fc  considered,  is,  whether  the  questions 
W°BRMd  yfffffi  legal,  apd  the  answers  satisfactory.   £J6- 
$tf*  £  J.   T^e  statute  requires,  that  the  questions  shall 
Jtf  MjSfwred  tq  A?  satisfaction  of  the  commissioners.] 
Jt  fr  wt  qew»*ry  to  contend  for  the  old  rufe  that  any 
#r*#  answff  is  sufficient;  bat  still,  if  the  person  under 
pjuupinatipn  fiurly  aiwrei*,  that  he  has  no  recollection 
of  $$  PWttgr  about  whiph  he  is  questioned,  that  must 
st#Cft  for  tfce  Court  will  not  require  impossibilities.  P&~ 
reft  J*  Ballard,  (e)   [S^yfcy  J.  That  case  was  before  the 
$($.$•<:.  30.  was  passed*]  Still  it  shews  what  was  to  be 
flOltside?£d  as  a,  reasonable  answer  to  the  question.  Mti- 
letfs  gase  (/)  is  important  as  to  this  point ;  for  it  may  be 
collected,  from  what  is  there  said,  that,  unless  the  commis- 
sioners have  grounds  for  imputing  perjury  to  the  party 
fflpnuned,  they  ought  not  to.  commit  iuaeu    {BayLe^  J. 
$Sey  they  not  justly  think  his  aooouut  unfair  and  un- 

(<i)  2  W.Bl.  1035.  (b)  5  G.  2.  c.  30.  s.  16. 

(c)  4B.$A.  356.  (4)  3  B.$  B.  233. 

(e)  2  d.  Ca.  72.     7  Ktn.  u*to\  tit.  CVttttor  and  Bankrupt,  (Pj  p/.  13. 
&  C  (/)  2  r.  Jff/.  881.     S  Jrfc.420.  A  C 

satisfactory, 
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satisfactory,  although  he  does  not  oommit  perjury?]       1&23. 
In  Perrat£%  case  Ca),  Ex  parte  Natulan  (i),  and  Taylor's       ' 
case(c),  the  decision   turned   upon   the  credit   to    be       <i£<rfftrt 
given  to  the  answers     (Several  objections  were  then 
taken  to  the  form  of  the  warrant;  but,  as  the  Court 
did  not  pronounce  any  opinion  as  to  them,  that  part 
of  the  argument  has  been  omitted.) 

Titukrf,  contra,  was  stopped  by  the  Court* 

Cut.  adm  tuft. 

Abbott  C*  J*  in  the  course  of  this  term  dstivfesad 
die  judgment  of  the  Court* 

This  is  an  action  of  trespass  for  assaulting  and 
imprisoning  the  plaintiff  and  detaining  him  in  prison, 
until  he  was  discharged  by  one  of  the  judges  of  this 
court,  on  a  writ  of  habeas  corpus. 

The  defendants  have  pleaded,  first,  the  general  issue, 
not  guilty.  Secondly,  a  justification  by  them,  as  the 
major  part  of  the  commissioners  named,  in  a  commission 
of  bankrupt  issued  against  one  Sheriff.  This  plea  sets 
forth  the  commission,  the  adjudication  of  the  bankruptcy 
of  Sheriff,  and  his  surrender  to  the  commission;  and 
then  alleges,  that  the  plaintiff  was  suspected  by  the 
commissioners  to  have  concealed  the  property  of  the 
bankrupt;  that  he  was  summoned  to  be  examined 
before  the  commissioners,  and  appeared,  and  was  ex- 
amined; and  the  plea  sets  forth  the  several  questions 
proposed  to  him,  and  his  answers  thereto,  as  reduced 
into  writing,  and  subscribed  by  him ;  that  a  subsequent 

[a)  2  Burr.  1182.  1215.         (*)  6  T.  B.  118.     11  V*.  511.  A  C. 
(c)  8  VC4.32Q. 
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1883.  meeting  was  held,  at  which  the  plaintiff  attended,  and 
was  further  examined,  and  the  several  questions  and 
answers,  as  reduced  into  writing,  and  subscribed  by  the 
plaintiff  are  also  set  forth.  The  plea  then  alleges,  that 
the  answers  so  given  by  the  plaintiff  to  the  questions  so 
proposed  to  him  were  not  satisfactory  to  the  defend- 
ants, and  that  they  thereupon  committed  him  to  Nm- 
gaUy  by  a  warrant  in  writing  containing  all  these 
matters,  there  to  be  detained,  until  he  should  submit 
himself  to  the  major  part  of  the  commissioners,  and  full 
answer  make  to  their  satisfaction  to  the  questions  so  put 
to  him.  The  defendants  have  also  pleaded  a  third  plea, 
similar  in  substance  to  their  second;  and  to  these  two 
the  plaintiff  has  demurred.  . 

There  are  also  two  general  pleas  of  justification 
under  the  statutes,  upon  which  issue  has  been  joined. 
The  demurrer  came  on  for  argument  before  us  in  Easter 
term  last,  and  Mr.  Lowes  was  then  heard  on  the  behalf 
of  the  plaintiff.  Some  formal  objections  were  taken, 
but  we  think  there  is  no  weight  in  them.  Two  im- 
portant questions  were  raised :  first,  whether  sup- 
posing the  Court  to  think  the  answers  given  by  the 
plaintiff  satisfactory  to  our  own  minds,  an  action  in  the 
present  form  (that  is  an  action  of  trespass  vi  et  armis) 
can  be  maintained ;  and,  secondly,  whether  the  answers 
given  by  the  plaintiff  arc  satisfactory  in  the  judgment 
of  die  Court.  All  the  authorities  tending  to  support 
the  affirmative  of  the  first  question,  directly  or  in- 
directly, were  brought  before  the  Court.  We  have 
considered  the  authorities  and  the  reasons  applicable  to 
the  case,  and  being  of  opinion,  that  upon  the  supposition 
mentioned  in  die  first  question,  this  action  of  trespass 
cannot  be  maintained,  it  is  become  unnecessary  to  hear 

any 
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any  farther  argument,  or  to  say  whether  we  do  or  do  1828. 
not  think  the  answers  satisfactory ;  but  it  is  due  to  the 
defendants  to  say,  that  upon  this  question  persons  equal  agabut 
in  learning,  integrity,  and  acuteness,  may  not  unreason- 
ably differ  from  each  other.  The  general  rule  of  law  as 
to  actions  of  trespass  against  persons  having  a  limited 
authority  (and  commissioners  of  bankrupt  are  such 
persons,)  is  plain  and  clear.  If  they  do  any  act  beyond 
the  limit  of  their  authority,  they  thereby  subject  them- 
selves to  an  action  of  trespass :  but  if  the  act  done  be 
within  the  limit  of  their  authority,  although  it  may  be 
done  through  an  erroneous  or  mistaken  judgment,  they 
are  not  thereby  liable  to  such  action.  This  rule  is  men- 
tioned and  recognized  by  the  Lord  Chief  Justice  in  the 
case  of  Miller  v.  Seare  and  Others.  In'  the  present 
case,  the  authority  of  the  commissioners  to  call  the 
plaintiff  before  them,  and  to  examine  him  touching  the 
effects  of  the  bankrupt,  and  the  legality  of  die  questions 
proposed  to  him,  are  unquestionable ;  and  according  to 
the  general  rule  that  I  have  mentioned,  the  question 
properly  is,  whether  a  commitment  by  commissioners  of 
bankrupt  for  not  fully  answering  to  their  satisfaction 
lawful  questions  proposed  by  them  to  a  party  whom 
they  have  authority  to  examine,  and  upon  a  subject  on 
which  they  have  authority  to  inquire,  be  or  be  not 
within  the  limit  of  their  authority.  The  answer  to  this 
question  must  be  sought  for  and  found  in  the  statute, 
by  which  authority  is  given  to  the  commissioners.  The 
decisions  of  courts  may  and  ought  to  be  used  as  our 
guide  in  the  exposition  of  the  language  of  the  statute ; 
but  a  decision  contrary  to  what  appears  to  us  to  be  the 
true  sense  and  meaning  of  the  statute,  ought  hot  to  con- 
trol our  judgment     Such  a  decision  there  undoubtedly 

is; 
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199$.  is ;  and  we  have  paused  and  considered  the  subject  again 
~ —  and  again,  in  deference  to  the  very  high  authority  by 
qmmi       which  it  was  pronounced.    It  will  be  understood  that 

1  am  alluding  to  the  case  of  MiUer  v.  Seare  and  Others, 

2  Sir  W.  Blachtone%  1 141.,  which  is  the  only  direct  de- 
cUion  upon  this  point.  That  case,  as  reported,  is  open 
tp  some  observation.  It  is  clear  that  the  warrant  of 
commitment  was  bad  on  other  grounds,  and  this  cir- 
cum$tanee  would  prevent  the  defendants  from  bringing 

.a  writ  of  error.  One  of  the  Judges,  Mr.  Justice  Gould, 
founds  his  judgment  on  the  other  faults  in  the  warrant ; 
they  are  atao  noticed  by  the  other  three  Judges;  but 
tb»r  jn^gmwt,  and  particularly  that  of  the  Lord  Chief 
Justice  D$  Grey,  is  founded  upon  the  point  now  in 
question*  The  case  wae  argued  no  less  than  three  times 
at  the  bar ;  but  all  the  reasoning  both  of  the  counsel 
&nd  the  judges  proceeds  rather  upon  general  grounds, 
the  general  character  and  situation  of  commissioners  of 
bankrupt,  aqd  the  general  nature  and  authority  of  their 
office  and  duty,  than  upon  the  particular  authority  given 
to  them  by  the  statute  on  the  subject  of  examination 
and  commitment.  Indeed,  the  clause  6f  the  statute  re- 
lating to  this  subject  does  not  appear  to  have  been  dis- 
tinctly quoted,  or  any  comment  pointedly  addressed  to 
its  language  and  import.  This, decision,  however,  has, 
I  believe,  been  generally  considered  as  giving  the  rule 
of  law  on  the  subject,  though  certainly  it  has  not  been 
universally  approved  o£  We  think,  as  I  have  already 
intimated,  that  the  question  is  to  be  decided  by  the 
language  and  import  of  the  statute ;  that  is,  of  the  statute 
5  G,  2.  c.  30.  5. 16.  One  great  object  of  the  bankrupt 
laws  is,  to  obtain  a  full  discovery  of  the  bankrupt's  effects, 
for  the  purpose  of  distribution  among  the  creditors ;  and 

a  power 
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#  power  tf  ex*mjiwg  persons  suffpetfed  to  jbe  in  pq*-  ujf  |. 
session  pf  any  of  the  effept*  pf  the  bapkrppf,  or  tp  bp 
indebted  to  hiro,  is  gjyen  in* the  opliest  statute  the 
3*  and  35  i#*.  8.  c.  4.,  to  the  Lord  Chancellor  and  Iimnr' 
Other  great  pffiperg  therein  mentipfyed,  and  ajsp  to  the 
commissioners  by  the  13  <&#*.  c.  7-  Tfa#  penalty  &r 
not  disclosing,  and  plainly  declaring,  and  shewing  (be 
whole  truth  of  swfc  twinge  as  the  party  shall  tie  exa- 
mined ftA  ie  under  each  of  these  statute*  the  {orfejipfe 
of  double  pf  (he  value  pf  the  gpodi  or  debts  qpt  dfft- 
pkged.  T^^e  prpfiupns  are  ewdeptly  ipspfppient  (p 
the  attainment  pf  the  proppspd  pfejpct.  And  tfee  }P$ 
section  pf  the  statute  I  Joe.  1.  *.  15.  regteq,  fhet  tf  the 
conaausftionei*  have  opt  gppd  me*ps,  PF  ft$l}er  remedy 
tyr  imprisonment  pr  other  penalty,  tp  procure  a  peftpfi 
to  appear  befqre  them,  npr,  haying  appears^  tp  fflf&e 
answer  upon  oath  to  such  interrogatories  as  tfr$\  be 
ministered  by  them  for  the  true  decoration  and  knpw- 
ledge  of  such  lands,  goods,  aqd  debts  as  be,  pr  shall  be 
suspected  to  be,  in  the  custody,  use,  or  possession  of  the 
person  examined,  or  of  any  other  to  his  knowledge,  *pd 
of  all  debts  owing  to  the  bankrupt  by  the  party,  or  any 
Other  to.  his  knowledge  and  %  remedying  ftarepf 
enacts,  that  if  any  person  suspected  {p  h^ye  pr  detain 
any  of  the  lands,  goods,  or  debts  of  the  bankrupt,  or  to 
be  indebted  to  him,  shall,  after  lawful  warning!  not  con^e 
before  the  commissioners,  or  being  come,  shall  refuse  to 
be  sworn,  and  to  make  answer  to,  such  interrogatories 
as  shall  be  ministered  unto  bin*,  according  to  the  indent 
of  the  act  of  queen  Elizabeth  and  of  the  present  act, 
then  that  it  shall  be  lawful  fpr  the  commissioners,  or 
the  major  part  of  them,  to  commit  to  tpch  prispp  as  they 
shall  think  meet,  all  such  persons  as  so  rafo**  tp  be 
sworn  and  make  answer  tosuchiaterrogatpries;  andaJUp 

to 
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1823.  to  issue  their  warrant  to  arrest  such  person  as  shall 
— ~~~  refuse  to  appear,  and  to  bring  him  before  them  to  be 
against  examined ;  and  upon  hfs  refusal  to  come  or  to  be  exa- 
mined, to  commit  the  person  so  refusing  to  prison,  until 
such  time  as  the  person  so  refusing  to  come,  or  to  be 
sworn  to  answer,  shall  submit  himself  to  the  commis- 
sioners and  be  examined  by  them.  'This  is  in  some 
respects  a  considerable  enlargement  of  the  powers 
given  by  the  statute  of  Elizabeth.  No  further  authority 
appears  to  have  been  given  to  the  commissioners  upon 
the  subject  of  examination  generally,  until  the  statute 
5  G.  2.   c.  30.      Two    intermediate   statutes,  viz.  the 

4  and  5  Ann.  c.  17.,  and  5  6.  1.  c.  24.,  had  provided 
for  the  examination  of  persons  to  prove  the  act  of 
bankruptcy.  These  were  temporary  acts,  and  had 
been  suffered  to  expire ;  and  the  proof  of  the  act  of 
bankruptcy  is  one  of  the   subjects   mentioned  in  the 

5  G.  2.  c.  30.  This  latter  statute  was  made,  as  appears 
by  the  preamble,  to  remedy  abuses,  and  to  supply  the 
defects  and  inconveniences  of  former  laws  relating  to 
bankrupts.  It  contains  provisions  on  several  matters 
not  connected  with  the  present  case.  The  16th  section, 
on  which  the  present  question  arises,  is  manifestly  in- 
tended to  give  to  the  commissioners  larger  powers  than 
the  older  statutes  had  conferred  upon  them,  and  in  that 
respect  to  supply  defects  in  the  law.  The  examination 
may  be  as  well  by  word  of  mouth  as  by  interrogatories 
in  writing:  the  bankrupt  himself  may  be  examined, 
touching  all  matters   relating  to  his  trade,  dealings, 

•  estate  and  effects :  every  other  person  duly  summoned, 
or  present  at  any  meeting,  may  be  examined  touching 
all  matters  relating  to  the  person,  trade,  dealings,  estate 
and  effects  of  the  bankrupt,  and  any  act  of  bankruptcy 
committed  by  him :  verbal  answers  may  be  taken  down 

and 


in  thb  3d  &  4th  Years  of  GEORGE  IV.  17S 

and  reduced  into  writing,  and  the  writing  is  to  be  signed  -      182S. 

and  subscribed  by  the  party  examined*     "  And  in  case        

any  such  bankrupt  or  bankrupts,   or  other  person  or        agtmu 
persons,  shall  refuse  to  answer,  or  shall  not  fully  answer 
to  the  satisfaction  of  the  commissioners,  or  the  major  part 
of  them,  all  lawful  questions  put  to  him,  her,  or  them  by 
the  said  commissioners,  or  the  major  part  of  them,  as 
well  by  word  of  mouth  as  by  interrogatories  in  writing; 
or  shall  refuse  to  sign  and  subscribe  his,  her,  or  their 
examination  so  taken  down  or  reduced  into  writing  as 
aforesaid  (not  having  a  reasonable  objection  either- to 
the  wording  thereof,   or  otherwise  to  be  allowed  by 
the  said  commissioners) ;  it  shall  and  may  be  lawful  to 
and  for  the  said  commissioners,  or  the  major  part  of 
them,  by  warrant  under  their  hands  and  seals,  to  com- 
mit him,  her,  or  them  to  such  prison  as  the  said  com-> 
missioners,  or  the  major  part  of  them,  shall  think  fit; 
there  to  remain  without  bail  or  mainprize,  until  such 
time  as  such  person  or  persons  shall  submit  him,  her, 
or  themselves  to  the  said  commissioners,  and  full  answer 
.  make  to  the  satisfaction  of  the  said  commissioners,  to  all 
such  questions  as  shall  be  put  to  him,  her,  or  them  as 
aforesaid,  and  sign  and  subscribe  such  examination  as 
aforesaid,  according  to  the  true  intent  and  meaning  of 
this  act."     The  words  are,  to  the  satisfaction  of  the  com* 
missioners,  not,  as  ought  to  be,  or  as  reasonably  might  be, 
to  the  satisfaction  of  the  commissioners,  not  satisfactory 
generally,  but  satisfactory  to  the  commissioners :  so  that 
by  the  very  words  of  the  section,  the  commissioners  are 
authorised  to  commit,  if  the  party  shall  not  fully  answer 
to   their   satisfaction  all  lawful  questions  put  to  him. 
I  would  ask  whether  any  man  whose  mind  is  not  pre- 
viously occupied  by  the  legal  distinctions  between  judi- 
cial and  ministerial  officers,  between  judges  of  courts  of 

record 
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18M«       rtcotd  and  jfldge*  of  court*  not  of  record,  between 
j^^      superior   flad  inferior  tribunals,  could  entertain  any 
dtmbtas  to  die  meaning  of  this  legislative  enactment? 
We  think  all  those  distinctions  are  inapplicable  to  this 
special  provision, which i*  so*  peculiar,  that  we  are  not 
aware  of  any  authority  expressed  in  similar  language  in 
any  other  instance.    Distinctions,  such  as  those  that  have 
been  mentioned,  might  and  would  guide  our  judgment 
in  the  interpretation  of  doubtful  words,  but  ought  not 
to  prevail  against  the  plain  sense  of  unambiguous  lan- 
guage apparently  used  without  any  reference  to  them; 
if  Hot  in  reality  intended  to  supersede  them.     By  the 
statute  of  James,  the  power;  to  commit  wad  only  in  case 
the  party  coming  before  the  commissioners  should  refuse 
to'  be  sworn,  and  to  make  answers  to  such  interro- 
gatories as  should  be  ministered  to  him.    It  might, 
therefore,  be  contended,  that  a  party  who  submitted  to 
be  sworn;  and  who  made  any  answer,  or  at  least  any 
direct  and  plausible  answer,  to  the  interrogatories,  could 
not  be  committed;  and  this  would  leave  the  intended 
object*,  a  fall  discovery  of  the  bankrupt's  effects,  in  many 
caies  unattainable.    A  further  and  more  compulsory 
power  was  necessary  to  attain  the  object;  this  was  one 
of  the  defects  of  former  laws  that  required  to  be  sup- 
plied.   This  defect  will  be  supplied  by  the  construction 
that  We  now  give  to  the  statute  of  G.  2. ;  but  it  will  not 
be  supplied,  or  at  least  not  perfectly  supplied,  if  the  com- 
missioners must  acquiesce  in  such  answers  as  the  exami- 
riarit  may  choose  to  give,  although  unsatisfactory  to 
thetki  at  the  peril  of  an  action  to  try  whether  they  art 
satisfactory  to  others;  fof,  if  they  acquiesce,  there  is  nb 
other  power  that  can  Enforce  a  better  atiswer.    This 
construction  also  will  alone  give  effect  to  all  the  tfttrds 
of  the  statute.     Upon    the  other  construction,   the 

words 
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words  "  to  the  satisfaction  of  the  said  comraisaioMefs"  1823. 
will  be  wholly  nugatory,  and  the  statute  will  be  in* 
terpreted  as  if  it  contained  only  the  word*,  "  shaft 
not  folly  answer  all  lawful  questions  pat  to  Mm," 
upon  which  words,  if  they  stood  alone,  the  commis- 
sioners would  be  subject  to  an  action  of  trespass  for 
committing  a  person,  who,  in  the  opinion  of  a  su- 
perior court,  should  be  thought  to  have  made  a  full 
answer,  because  their  authority  would  be  limited  to  the 
commitment  of  those  alone  who  did  not  fully  answer. 
And  it  is  a  general  and  well  established  rule  for  the  con- 
struction of  statutes,  and  all  other  written  documents, 
that  effect  is  to  be  given  to  every  phrase  and  word,  if  it  can 
be  reasonably  done,  and  without  repugnance  to  other 
passages,  or  to  any  known  rule  of  law.  And  it  should 
be  further  noticed,  that,  by  the  43d  section  of  this  sta- 
tute, the  commissioners  are  required,  before  they  begin 
to  exercise  their  powers  under  any  commission,  to  take 
an  oath  that  they  will  faithfully,  impartially,  and  ho- 
nestly, according  to  the  best  of  their  skill  and  know- 
ledge, execute  the  several  powers  and  trusts  reposed  in 
them.  Now  if,  in  the  best  exercise  of  their  skill  and 
knowledge,  they  find  the  answers  given' not  satisfactory  to 
their  own  minds  and  judgment,  will  they  act  impartially, 
faithfully,  and  honestly,  if  they  forbear  to  commit  ?  And 
are  they  to  be  subject  to  an  action  of  trespass  if  they  do 
commit,  in  case  the  answers  shall  happen  to  be  satisfactory 
to  other  minds  and  another  judgment  ?  We  think  the  law 
cannot  have  intended  to  place  them  in  such  a  situation. 
It  will  be  observed,  that  we  give  our  opinion  only  upon 
an  action  of  trespass,  as  the  present  is,  and  upon  the 
authority  given  to  the  commissioners  by  the  statute,  on 
this  particular  subject  of  examination  and  answer.  The 
abuse  of  that  authority,  if  any  such  shall  occur,  may 
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undoubtedly  be  punished  by  a  criminal  prosecution.  Of 
the  remedy-  to'  a  party  aggrieved  by  an  action  upon  the 
case,  we  forbear  to  speak,  because  no  such  question  is 
at  present  before  us;  and  because,  in  the  several  in- 
stances that  have  been  brought  before  the  Judges  by 
habeas  corpus,  no  malevolent  or  criminal  intention  has 
ever  appeared.     Is  a  party  then  to  remain  in  prison,  if 
commissioners  of    bankrupt  acting  honestly  in  their 
judgment  are  not  satisfied  with  such  answers  as  appear 
satisfactory  to  other  minds  ?  Certainly  not   The  law  has 
provided  the  means  of  liberation  by  the  writ  of  habeas 
corpus,  under  which  the  opinion  of  the  Lord  Chancellor 
may  be  had  at  all  seasons,  the  opinion  of  each  of  the 
three  superior  courts  successively  in  term  time,  and  of 
each  of  the  Judges  of  those  courts  in  vacation.    And  this 
stat*  of  5  G.  2.  c.  80.  has  studiously  provided  for  the  due 
effect  of  this  writ,  by. requiring  (in  the  17th  section)  the 
commissioners  to  specify  the  questions  in  their  warrant 
of  commitment      By  the  18th  section,,  the  court  or 
judge  before  whom    any  person  may  be  brought  by 
virtue  of  this  writ  is  required  to  recommit,  notwith- 
standing any  insufficiency  in  the  form  of  the  commis- 
sioners' warrant,  unless  it  shall  be  made  appear  by  the 
party  committed  that  he  has  fully  answered  all  lawful 
questions  put  to  him  by  the  commissioners  ;  and  conse- 
quently, if  this  be  made  to  appear,  he  is  to  be  liberated. 
The  expression  here  used  is    "  fully  answered  all  law- 
ful questions,"  not  fully  answered  to  the  satisfaction  of 
the  commissioners ;  and  the  omission  of  those  words  in 
this  place  shews  that  they  were  not  idly  introduced  into, 
but  were  intended  to  have  effect  in,  the  16th  section. 
For,  taking  the  three  sections,  together,  the  result  of  the 
whole  manifestly  is,  that  the  commissioners  are  in  the 
first  instance  to  decide  for  themselves,  and  upon  their 

own 


(a)  The  discretion  vested  in  the  eoauniafeiMn  by  the  10th  section  of 
the  5  6.  9.  c.  90.  has  been  considered  to  be  of  a  judicial  nature,  and 
uncontrollable.  In  E*  parte  JTmgt  11  Ve*  417.,  the  bankrupt  petitioned 
the  Lord  Chancellor  that  he  would  direct  the  connMonera  to  ugn  fab 
certificate;  end  the  application  was  rejected,  on  the  ground  that  the  legis- 
letnre  bad  given  the  oommiailoners  a  right  to  exerciao  a  judicial  discretion. 
The  bankrupt  afterwards  applied  to  the  Court  of  King's  Bench  for  a 
»u>tl»coniiMi«ionoT»,buttb^refu«d  the  writ  lor  the  aatee 
that  had  been  aatigned  by  the  Lord  ChanceHor.  7  fear,  91. 
After  the  failnre  of  that  attempt,  the  matter  waa  brought  before  LoraV 
Chancellor  ErtHme,  who  abided  by  the  former  decision,  13  r«.  181.;  and 
the  motpn  having  been  renewed  before  Lord  Eldont  he  said,  «  I  hold 
firmly  to  the  opinion  which  I  expressed  upon  a  former  application  of  that 
bankrupt,  which  was  confirmed  by  Lord  Erskine  and  by  the  Court  of 

Vol.  I.  N  King'. 
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own  judgment,  exercised  under  the  sanction  of  an  oath,  IBM. 
whether  the  answers  be  to  their  satisfr&ion,  and  to  j^m* 
commit  if  they  be  not  so ;  but  the*  a*  fer  m  coactTOs 
the  liberty  of  the  person,  their  decision  is  to  be  subject 
to  review,  upon  the  general  question,  whether  the  an- 
swers be  or  be  not  satisfactory ;  Ant  for  the  pnvpoee  of 
such  review,  the  whole  examination  is  to  be  set  forth  in 
the  warrant ;  and  if  upon  review  by  the  superior  tri- 
bunals, the  answers  be  thought  satisfactory,  the  party  is 
to  be  liberated  from  his  imprisonment*  Our  judgment 
in  the  present  case  is  founded  upon  the  words  of  the 
statute,  as  we  understand  and  construe  them.  The 
words  are  applied  to  the  case  of  the  bankrupt  himself, 
as  well  as  that  of  other  persons,  and  it  may  not  be 
unfit  to  observe,  that  we  think  oar  construction  best 
calculated  to  prevent  the  very  numerous  frauds  and 
concealments  in  cases  of  bankruptcy,  which  have  been 
so  much  complained  of  in  modern  times.  For  the 
reasons  that  have  been  given,  the  judgment  of  the 
Court  on  the  demurrer  must  be  for  the  defendants. 

Judgment  for  the  defendants,  (a) 
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King's  Bend),  that  do  court  of  justice  has  power  to  compel  the  commis- 
sioners to  certify.  They  have  a  judicial  discretion  given  to  them  by  the 
act  of  parliament,  and  it  is  in  vain  to  urge  that  there  is  no  remedy.  The 
tar  taring  intrusted  tfetm  %Ua  taut  judicial  discretion,  no  court  can  take 
it  from  them;  and  if  any  mischief  ariaes  from  it,  a  remedy  must  be  sought 
elsewhere,  and  cannot  be  supplied  by  those  who  are  to  interpret,  and  not 
to  create  the  law.  Tffe  provision  which  entrusts  the  commissioners  with  * 
judicial  eoUtority  and  discretion  is  tints  expressed,  <  that  the  certificate 
shall  not  be  granted,  unless  the  commissioners  certify  that  there  doth  not 
appear  to  them  any  reason  to  doubt  the  truth  of  such  discovery,  or  that  the 
same  a  not  a  full  discovery  of  all  such  bankrupt's  estate  and  effects. '  " 
15  Hst.  196. 


Tuesday, 
January  28th. 


Rex  against  Thomas  Poynder,  Sen. 


A.,  B.,  and  c.  INDICTMENT  against  the  defendant,  for  refusing 

carrying  on  JL  **  ** 

trade  in  part-  to  take  upon  him  the  office  of  overseer  of  the  poor 

nerthip,  had  a 

dwelling-house,  of  the  parish  of  St.  Ann%  BUicltfriars.  Plea,  not  guilty. 
miaes,^n  a'pT.  At  the  trial,  before  Abbott  C.  J.,  at  the  London  sittings 
all  the  partners'  a^er  ^ast  Michaelmas  term,  the  only  question  wo^ 
o7rVeo^tinffU  w^et^er  ^e  defendant  was  a  householder,  within  the 
Sa^fonS  meaning  of  &e  *3  Eliz-  *• 2*  **  appeared  that  the  de- 
purpose  of  fendant,    William  Hopson*    and  Thomas  Pounder   the 

business,  but  c  J 

none  of  them  younger,  were  lime  merchants  and  co-partners,  and  were 

resided  mere.  *         i      «•       -■ 

Hie  dwelling,  the  owners  of  a  dwelling-house,  yard,  premises,  and 

habited  by  a°"  building  in  Earl-street9  in  the  parish  of  St.  Jnn,  Black- 

managed  the  •/Warj>  ™ the  city  o{  London,  bat  that  neither  of  them  «ver 

th^^tta  s^ePt  ^ere,  *e  defendant  and  Poynder  the  younger  dwel- 
taTea^ere'  ""d  *"*  at  ClaP,utm  Gwwh  and  Hopson  sXStavtford-hilly  in 

HeM*  ST* :  ^e  Par^  °^  Tottenham,  in  the  county  of  Middlesex.  One 

of  the  partners  Medlicott.  who  manured  the  business  for  them,  resided 

was  a  house.  ^  * 

holder  within 

the  45  JEHx.  c.  2.  find  Kable  to  serve  the  office  of  overseer. 


in 
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in  ft*  hogs*  19  Eqrfrfrefit.    Jfc  renfe  "ft6*)  »d  *W»       ^2S 

^wp^iivt^6^   Ewhef to  partner  fi*guentei    ^ 
tbeptppimof  d*^,  %  <h«  pntyose  tf  business,  w4  th* 

tfrfffldanf  Ipd  onpe  <ot^  at  an  |ej#3jpn  pf  *  JftBtWKtr, 
wjbjch.  wjp*  *  pipings  Wmgffl  to  mfe**  tow- 

h^der*  ft  999  wnfended  ft*  $C  trja),  that  the  de- 
fendant was  not  a  householder  within.  th*  /***»">  of 
Efoabftk  The  lw$  .Chief  Justice  was  #f  opinion  thaj 
hefwa*  and  a  ferdjct  was.  found  for  tfc  «|»wn, 

1#f)>eifH£C$&p{  ffe*  v.  ffefHfi),  \bi?  Q^wcp  decided  tfca* 
one  of  *swij|l  partners  resorting  do%  for  {fa?  purposes 
ofhqsjnestto  ^  hpnae  -rented  hyaU,  frn*  which  was  »r 
habited  bv  their  seraanL  was  a  boiuekolder  in  the  nlace 

'•■•- "   —j  TTfr**      " ' '  H"   "?"    »   ^t*^wtt^*T^t^  fr^  r*^"  film1 ' 

where  the  home  was  situate,  so  as  to  qualify  him  to  be 
»  CTWni  jw jpner  ftf  ft  fiourt  of  reoufisfr,  Thenhjeetpfthe 
KltptefR  Jfea*#ase  was  to  confer  a pjmbjgft  Tfee object 
ofjheJft-Sfc  was  to  injposea  burden  on  jthepessons 
therein  4ffft?ta)>  A  <**%*«*  *>&  flf  instruction 
onjtyt  jfaerffere  to  jmeraM  jjer*.  Jfr  ft*  W  (?•  3.  ft 12, 
&£$jfjenacted,  <<jtha^h^ti^vijBp^^  sessions  m^rt 
a*  jhe  «Xjp$»t  ftf  jhe  inhabitants  of  .any  narjah,  appoint 
aaj  person  who  shall  he  assessed  to  &#  relief  of  the 
PS^ih^teo^  andghajji  be  a  housefa^gr  r^ejjj^  within 
tip  mftes  flf  the  church  or  chapel  of  *uch  parfch,  to  be 
ano^sraeer,  a^h#ngh  he  sho'uld  npf  be  a  householder 
wjthin  fhe  parish  pf  ybi«h  he  should  be  appointed 
ora-seer,"  #  seejns  therefore  to  haye  be^n  the  inden- 
tion of  the  legislature,  that  an  overseer  should  be  a 
resident  householder  within  a  certain  distance  of  the 

(a)   jfehWgS. 

N  2  fttriib, 


> 
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1823.  parish,  though  not  actually  resident  in  the  parish. 
Here  the  defendant  resided  more  than  two  miles  from 
the  parish  of  5*.  Ann,  Blackfriars.  Besides,  he  was 
undoubtedly  a  householder  in  Clapham>  and  might 
therefore  be  called  upon  to  serve  in  two  places  at  the 
same  time  an  office  requiring  personal  attendance.  In 
an  indictment  for  burglary  this  might  be  laid  to  be  the 
house  of  Medlicott.  In  Margett'*  case  (a)  the  house  was 
occupied  by  the  agent  of  a  trading  company,  and  he 
resided  in  it  with  his  family,  only  for  the  purpose  of 
conducting  the  trade.  The  lease  was  held,  and  the  rent 
and  taxes  paid  by  the  company.  Yet  Graham  B.  and 
Grose  J.,  at  the  Old  Bailey  sessions,  1801,  held  an  in- 
dictment to  be  good,  which  stated  the  burglary  as  being 
committed  in  the  dwelling-house  of  the  agent 

Per  Curiam.  When  a  similar  question  was  under 
our  consideration  last  term,  we  were  not  insensible  that 
a  distinction  might  be  attempted  to  be  made  between 
those  cases  where  the  legislature  intended  to  confer  a  be- 
nefit, and  others  where  it  intended  to  impose  a  burden. 
We  were  of  opinion  that  there  was  no  foundation  for 
such  a  distinction,  and  that  the  same  rule  of  construc- 
tion ought  to  prevail  in  all  cases.  We  have  no  doubt 
in  this  case  that  the  defendant  is  a  householder  within  the 
meaning  of  the  statute  ofEliz.  It  was  in  evidence  that 
he  bad  enjoyed  one  of  the  privileges  of  a  resident 
householder;  for  he  had  voted  for  a  lecturer,  which  was 
a  privilege  belonging  to  resident  householders  only. 

Rule  refused. 


(«)  SlMe»*i(Vmaw^90Di,4dicd.      See  the  obtemtfaot 
on  tab  caw  by  Mr.  RwmU,  in  bit  Trttue  on  Crime*.    Sot  alio  £e*  t 
Stock,  *  Leach,  1015. 
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Crawshay  and  Others  against  Eades.  j^H^wh; 

•TROVER  for  20  tons  of  iron.    Plea,  not  guilty.  ^.daKwwda 

-^^  flUSIutty  Ob  ITOJa 

At  the  trial,  before  Abbott  C.  X,   at  the  London  to  a  <    * 


sittings  after  last  Michaelmas  term,   the  following  ap-  tht^tatterto  jTt 


peared  to  be  the  facts  of  the  case.     The  plaintiffs  were  ^  country. 
iron  merchants  in  London;  the  defendant  was  a  common  ^^wcbed 


carrier  by  water,  and  for  several  years  had  been  in  the  ?•'•  I    - 

landed  a  pert  ok 

habit  of  carrying  iron  along  the  line  of  canal  from  the  the  iron  on  Ma 

wharf,  and  than 
Brierty-hill  iron  works,  belonging  to   W.  Hornblower,  finding  that  B. 

had  flopped 

situate  near  Stourbridge  in  Worcestershire^  to  Brentford  payment,  n- 
m  Middlesex,  and  there  shipping  it  in  other  boats  be-  «»  on  hoard 
longing  to  the  plaintiffs,  in  which  it  was  conveyed  to  tooj^Twhola 
their  premises  in  London,  and  the  plaintiffs,  during  the  ^^^Jf 
same  time,  had  been  in  the  habit  of  sending  large  **"*''  ™* 


quantities  of  foreign  iron  by  the  defendant's  return-  no  deiirery  of 

any  part  of  tho 

boats,*  to  Hornblower.    The  practice,  as  proved'  by  the  iron  to  m  to 

rtiTrrt  tlm  «w 

plaintiff's  own  witness,  had  been,  to  deliver  to  the  car-  dgnor  of  hk 
rier,  when  the  iron  was  shipped,  a  ticket  specifying  the  ffiLff^SE"1 
quantity,  and  upon  arrival  at  HornbtoweSz  wharf,  to  2!SgCprly 
weigh  it,  and  to  give  the  carrier  a  receipt  for  the  quari-  *»  J"**  T*1 
tity  so  weighed  and  delivered.     On  the  26th  January,  *•  wb3e cargo 


1822,  the  plaintiffs  loaded  at  Brentford,  on  board  two  dared  ©r  paid, 

or  until  he  had 

barges  belonging  to  the  defendant,  348  bars  of  iron,  and  dona  tome  act 

Jmhw  that  ha 

delivered  the  following  ticket:    "  Shipped  348  bars  of  aamtS  to  pert 
iron,   weight    805.  0.  20.,     for    Messrs.  Hornbiower,  ^on^ofSba 
Brierly-hiU,  near  Stourbridge,  from  it  and  W.  Crawshay  JJ^JS* 
and  Co."    The  iron  was  sent  to  Hornbiower  on  sale*  ***&** 
On  the  8th  February  the  barges  with  the  iron  arrived  at 
JHbrffltfwer'*  works,  and  on  the  9th  a  part  out  of  each 
N3  of 
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1899*       of  the  barges  was  landed  upon  his  wharf.    The  defend- 
„  ant  then  hearing  that  Hornblawer  was  gone  ofl£  enquired 

of  his  confidential  clerk,  who  informed  him  that  it  was 
all  over  wkfc  the  Briertg  wofks,  and  told  him  that  he 
the  defendant  had  better  take  the  iron  on  his  own  ac- 
count The  defendant,  in  consequence*  h*hif*p*d  the 
part  that  had  been  landed*  and  conveyed  the  whole  to 
his  own  ptetnis4s.  He  afterwards  told  fart*  iti  order  to 
duehatge  Hon*l&mer,%  debt  to  him*  add  deliteted  tike 
residue*  under  an  indemnity,  over  to  the  tfsftigtim*  ufider 
•  commission  of  bankruptcy,  which  hid  tatfftl  dgdtost 
Hornbkfren  It  appeared  that  Htfrnbto&r  hfcd  been  in 
the  habit  of  paying  the  freight  tbt  the  Ittai  dripped  by 
himself,  as  well  is  far  that  shipped  by  the  plifttfftiffik  Tile 
defendant  having  given  notice  that  all  gwdt  tt&ifed 
by  him  for  carriage  would  be  *fetftltt*d,  tiftt  dfclj  tit  the 
particular  catriage*  but  for  all  arrears*  clalffiedfc  iff  the 
first  instance*  to  retain  the  iron  in  question  fof  hi*  gMtfltd 
balance.  The  Lord  Chief  Justice  was  df  fcpiftkiti  at  the 
trials  that  Acre  was  no  actual  delivery  to  BbriM+m  6f 
any  part  bf  the  iron*  so  a*  to  divest  the  pWfltW  dT  his 
right  to  stop  in  transitu)  and  the  jtity  found  a  verttet  for 
the  plaintiff  for  the  ttlue  of  the  iton;  It  *ttfc  nbto  Stated 
in  an  affidavit*  that  it  had  tlbtet  been  the  tttoge  to  neigh 
the  irota,  br  give  a  receipt  ft*  it  lit  HtntiMm*  Wharf; 
and  the  witness  *ho  at  the  trial  gave  fetidehte  to  that 
effect  now  swore  that  it  was  by  mistftk* 

MAnykt  now  moved  for  a  itew  trial.  Mere  thete 
WAa  &  complete  delivery  df  part  of  the  iron  to  ffofc- 
bfowet-i  for  it  Was  ihnded  epon  his  wharf;  Nothing  te- 
mtined  to  be  dette  on  the  part  of  the  seller.  iJibett 
fc  J.    The  freight  bf  the  gbdd*  w«s  to  be  afieetf&teed 

by 
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fat?  wgWag,  Md  they  bad  not  been  weighed,]  It  ap*  1823. 
pear*  by  the  affidavit,  that  it  was  not  the  practice,  as  c^wlilr 
between  these  parties,  to  weigh  the  iron,  in  order  to  as* 
-certain  the  freight,  nor  to  give  a  receipt  to  the  carrier ; 
and  if  so,  then  there  was  a  delivery  of  part;  and  by  a 
delivery  of  part  of  one  entire  cargo  by  the  master  of  a 
s^ip  to  the  consignee,  the  property  in  the  whole  com* 
pletely  vests  in  him,  and  the  consignor  cannot  stop  in 
transitu. 

ABBOTT  C#  J.  The  whole  question  in  this  ease  is, 
whether  there  had  been  a  delivery  or  not.  There  is  no 
case  in  which  a  carrier  having  begun  to  deliver,  and 
afterwards  discontinues,  has  been  held  to  have  made  a 
complete  delivery  of  any  part  of  the  goods.  The  case 
attempted  to  be  established  by  the  defendant  is,  that  he 
-for  his  own  benefit  shall  be  allowed,  as  against  the  as- ' 
signees  of  Hornblower,  to  say  that  he  had  not  delivered 
the  goods,  so  as  to  retain  his  lien ;  and  as  against  the 
plaintiffs  that  he  had  delivered  them,  so  as  to  take  away 
their  right  to  stop  in  transitu. 

Bayle*  J*  It  is  quite  clear,  that  if  the  iron  was 
once  completely  delivered  to  Hornblomer,  the  transitu 
was  at  an  end,  and  his  assignees  would  be  entitled  to 
retain  it.  It  is  incumbent  on  them,  however,  to  shew 
clearly,  that  such  a  delivery  had  been  made  by  the  car- 
rier to  die  vendee,  as  would  deprive  the  former  of  his 
lien ;  fcr  nothing  less  than  that  could  take  away  from 
the  vendor  his  right  to  stop  in  transitu.  There  can  be 
no  doubt,  that  wherever  there  is  a  complete  delivery  of 
.part  of  one  entire  cargo  to  the  consignee,  the  transitus 
is  ended,  fad  the  consignor  cannot  stop  the  remainder. 
N  4  But 
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18feS*  Rut  in  this  case  there  was  no  complete  delivery  of  any 
Cbawihat  P*1*  °f  t'ie  ^  to  HornUowtr.  The  goods  were  in 
^Bnur  different  barges,  and  a  part  of  the  iron  was  taken  out  of 
each  barge  and  landed  upon  Homblower's  whar£  but  he 
had  not  token  possession  of  it,  nor  was  it  weighed;  so  that 
the  amount  of  the  freight  due  to  Eades  might  be  ascer- 
tained. Now,  independently  of  any  particular  usage,  a 
carrier  has,  by  the  common  law,  a  right  to  insist  that  the 
goods  shall  be  weighed,  in  order,  first,  that  it  may  be  ascer- 
tained for  his  own  security  that  he  has  delivered  the 
precise  quantity  entrusted  to  him;  and,  secondly,  that 
the  amount  of  the  freight,  if  it  depend  upon  the  weight, 
may  be  ascertained.  When  part  of  the  iron  was  landed 
upon  the  wbar£  it  might  more  preperly  be  considered 
as  in  a  course  of  delivery,  than  as  actually  delivered. 
By  placing  it  upon  the  whar£  the  carrier  did  not  mean 
to  assent  to  HonMower**  taking  it  away  without  pay- 
ing the  freight.  Besides,  a  carrier  has  a  lien  on  the 
entire  cargo,  for  his  whole  freight ;  and  until  the  amount 
is  either  tendered  or  paid,  the  special  property  which 
he  has  in  his  character  of  carrier  does  not  pass  out  of 
him  to  the  vendee,  unless,  indeed,  he  does  some  act  to 
'  shew  that  he  assents  to  the  vendee's  taking  possession  of 
the  property  before  the  freight  is  paid.  It  is  clear,  upon 
the  facts  given  in  evidence  at  the  trial,  that  the  carrier 
never  did  assent  to  Hornblaaoet^s  taking  possession  of 
this  property,  for  he  reships  the  part  of  the  iron  that 
was  landed,  as  soon  as  he  is  informed  that  the  freight 
is  not  likely  to  be  paid.  In  order  to  divest  the  con- 
signor's right  to  stop  in  transitu,  there  ought  to  be 
such  a  delivery  to  the  consignee,  as  to  divest  the  car- 
rier's lien  upon  the  whole  cargo.  I  am  of  opinion, 
therefore*  that  the  entire  freight  not  having  been  ten- 
dered or  paid,  the  delivery  in  this  case  was  not  com- 
plete 
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plate  a*  to  any  part;  that  the  speciaLpropepty  itonaiivtd  1828. 
in  the  carrier ;  and  that  the  ctinigfact  w  not  deprived  ~~, 
of  hi*  right  of  stoppage  in  transitu;     <<  >  ^'.-o  -u-*  j  •??- :       Ag&tsi 

*.    *  *  .       ■»>     \       i  «|i.   •  *W/*i,,i   '•('<.  'it-lad  •!'»; 

Houtdv»  J."«  I  an*  also  ofi<epiflie&,  <tbat>4hefe  •**«** 
not  in  this  case  a  delivery 'to'  tbe'cottiigndenof  any 
part  of  the  ireta,  ao  a*  to  divest  the  ocmigaoVs  tight 
to  etoprin  transitu.  By  common  lawy  tUa  odrriar  bad  a 
right  to<  insist,  before  he  parted  with  <lay  poajealieay *fc 
any  part  of  the  iron*  that  it  should  be  weigbedptidttaat 
the  pretiee  quantity  delivered  and  the  freight  d*et  thtteon 
might  be  ascertained.  Until  that  wad  done,  HortMeo&r 
could  not  aay  that  die  property  had  passed  to  Um  frosn 
the  carrier.  That  being  so,  the  property  stiH  rwnained 
in  the  carrier.  The  detivery  to  the  consignee  was  not 
then  complete,  and,  consequently,  the  tnmifcw  wasoiot 
ended,  and  the  plaintiffs  were  entitled  to  recover* 

B»w  J.  I  am  of  the  same  opinion.  There  can  be* 
no  doubt,  that  wherever  there  is  a  complete  delivery  of 
any  part  of  one  entire  cargo,  by  a  carrier  to  the  con* 
signee,  the  property  in  the  whole  vests  in  the  latter,  so 
as  to  take  away  from  the  consignor  his  right  to  stop  Hi 
transitu.  The  question  is,  whether  there  was  any  actoat 
delivery  of  any  part  of  the  cargo  to  the-  consignee. 
Until  the  carrier  parts  with  the  possession  of  the  goods, 
the  special  property  which  he  has  in  that  character  new 
mains  in  him;  and  it  is  clear,  that  be  is  elttfcttfd'te  w 
tain  possession  until  the  freight  dwcao  him  /if  *dnde*ed; 
or  paid.  He  may,  however,  assept'  toahtr^nafgneefc 
having  possession  of  the  goods  whtiouV  paymferit  of  the 
freight;  bat  it  is  clear,  that  fci  this  casedwnevtridfd'to 
i(  for  when  hewsfe  iriforttied  ettat  itUrnbkktm^ 
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voiks  kad  stopped,  lie  immediately  remapped  the  part 
of  the  iooii  which  kad  been  landed,  and  conveyed  the 
whole  to  his  own  premises;  The  freight,  therefore,  not 
having  been  tendered  or  paid,  and  the  carrier  not  hav- 
ing intended  to  part  with  the  possession,  without  pay- 
ment of  the  freight,  his  lien  still  continued.  The  pro- 
perty, therefore,  had  not  passed  from  him  to  the  con- 
signee, and,  'consequently,  the  consignor  bad  a  right  to 
stop  in  transitu. 

Rule  refitted,  (a) 

(a)  See  Northey  v.  Field,  2  Esp.  6 15. ;  and  Nix  v.  Olive,  Alb,  on  Shxpp,  402. 


Wednesday, 
January  29th. 

A*  consigned 
goods  for  sale  to 
B.>  the  captain 
maxklndutnuntf 
bound  on  a 
voyage  to  Cal- 
cutta, and  di- 
rected him 
to  invest  the 
proceeds  in  cer- 
tain specified 
articles,  or  in 
bills  M  the  ex- 
change of  the 
day.    B.  sold 
the  goods  at 
Calcutta,  and 
invested  the 
proceeds  in 
sugar,  which 
was  not  one  of 

the  articles  spe-  same  day,  by  a  letter  of  instruction,  informed  Clark  and 
rifled  in  his  in- 
structions, and 

informed  A.  of  Ate  purchase  fey  a  letter,  which  the  latter  received  on  the  29th  May.  B,  had 
no  commercial  establishment  in  this  country,  but  by  a  memorandum  on  a  promissory  note 
given  by  him  to  A.  before  be  sailed  for  India,  it  appeared  that  one  C.  had  acted  as  his 
agent  in  some  insurance  transactions.  On  the  7th  August,  A*  notified  to  C.  that  he  would 
not  accept  the  sugars,  and  advised  the  latter  to  insure  them.  C.  declined  to  Interfere, 
alleging  that  he  had  no  knowledge  of  any  transactions  between  A,  and  /?. :  Held,  upon 
these  facts,  in  an  action  brought  by  A.  to  recover  the  proceeds  of  the  goods  shipped  by  him, 
that  the  jury  wepe  weH  wanwntad  in  finding  that  A*  had  assented  to  the  purchase  made 
by  B. 

Coffin 


Prince  against  Clark. 

A  CTION  for  money  had  and  received,  money  paid, 
&c.  against  the  defendant,  as  surviving  partner  of 
one  E.  H.  Coffin.  There  were  counts  charging  the 
defendant  alone.  Plea,  non-assumpsit.  At  the  trial, 
before  Abbott  C.  J.,  at  the  London  sittings  after  last 
term,  the  following  appeared  to  be  the  facts  of  this  case. 
On  the  12th  May,  1821,  the  plaintiff  shipped  on  board 
the  ship  Ajax,  which  was  then  lying  in  the  river  Thames, 
bound  for  Calcutta,  a  quantity  of  cloths  and  other 
articles.  The  defendant  Clark  was  the  captain,  and 
Coffin  the  purser  of  that  vessel.     The  plaintiff,  on  the 


Punks 
igftftut 
QUmk. 
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Coffin  tftat  he  tad  tontfgned  (be  good*  to  their  cart*  to  ib«s. 
dllpdsfe  ttf  then*  at  any  plaoe  they  thought  ben  for  his 
ftftetfest)  Attd  he  directed  them  to  invert  the  proceeds  in 
Cfeftaiu  othet  goods  specified  in  the  letter,  if  they  could 
he  procured  ftt  prices  likely  to  bear  a  profit  $  if  not,  they 
were  to  buy  bills  at  the  exchange  of  the  day.  The  Ajax 
having  arrived  at  Calcutta^  Clark  and  Coffin  sold  the 
plaintiff's  good*,  and  with  the  proceeds  purchased  260 
htfg&tfed*  bf  Benares  Sugars,  that  not  being  one  of  the 
«pedfi6d  article*  in  which  the  returns  were  directed  to 
be  made  by  tfc  letter  of  instructions.  By  letter  of  the 
17th  Jtowrfry,  1623,  the  defendant  Informed  the  plain- 
tiff of  the  shipment  of  the  sugars  on  board  the  Fame, 
itfit!  transmitted  a  trill  of  ladings  and  alleged  the  to* 
fete  of  exchange  as  a  reason  for  purchasing  sugars. 
The  plaintiff  received  this  letter  oh  the«9th  of  Jffl#,l  W*. 
In  B%,  18*1,  Chirk  arid  Coffin  had  purchased  of  the 
plaintiff  a  Quantity  of  goods,  and  they  gaVe  him  in  pay- 
ihdft  their  promissory  note,  dated  the  16th  Matfi  1821, 
fot  8<tf.,  payable  eighteen  months  after  date.  There 
Was  a  memorandum  oil  the  note,  that  the  policy  of  in- 
Miirante  *as  in  the  hands  of  H.  Leigh,  Esquire,  Old 
&ndh-sta  House.  Leigh  was  tile  brother-in-law  of  the  de- 
fendant, and  the  plaintiff  was  acquainted  with  that  tact 
Clark  and  Coffin  had  no  commercial  establishment  in 
this  country.  On  the  7th  August,  1822,  the  plaintiff's 
attorney  wrote  to  Mr.  Leigh,  as  the  agent  of  Chirk  and 
Cbffifi,  and  informed  him  that  the  plaintiff  declined  ac- 
cepting tike  sugars,  on  the  ground  that  Clark  and  Coffin 
were  not  authorised  to  invest  his  property  in  the  put- 
chase  of  sugars,  and  advising  him,  Leigh,  to  insure  the 
sugars,  on  account  of  any  person  who  might  be  inter- 
ested therein.    On  the  same  day,  Leigh  replied  that  he 

had 
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1823.       had  no  knowledge  of  any  goods  having  been  sent  to 
Z°~  India  by  the  plaintiff,  under  the  care  of  Clark  and  Coffin, 

agninu  nor  of  any  shipment  of  sugars  made  by  them  on  ac- 
count of  the  plaintiff;  that  he,  Leigh,  was  only  their 
private  agent,  and  that  he  should  not  interfere.  The 
Fame  sailed  from  Calcutta  on  the  3d  February,  1822, 
and  was  lost  on  the  14th  of  June,  at  the  Cape  of  Good 
Hope.  Intelligence  of  that  event  reached  London  on 
die  96th  August.  The  defendant,  Clark,  afterwards  de- 
livered to  the  plaintiff  an  account  current,  in  which  the 
proceeds  of  the  plaintiff's  goods  were  admitted  to  have 
been  6892.,  and  the  costs  of  the  sugars  were  charged  to 
his  account  The  Lord  Chief  Justice  directed  the  jury 
that  the  plaintiff  was  bound  to  notify  his  dissent  within 
a  reasonable  time  to  the  agent  of  Clark  and  Coffin,  in 
this  country,  if  be  had  any  means  of  doing  so;  and  he 
left  it  to  them,  upon  the  evidence,  to  find,  whether,  as 
the  plaintiff  knew  that  Leigh  was  the  brother-in-law  of 
Clark,  and  that  he  bad  certainly  been  their  agent  in 
some  insurance  transactions,  he  ought  not  to  have  no- 
tified his  rejection  of  the  sugars  to  him ;  and  if  so, 
whether,  under  the  circumstances,  that  dissent  was  noti- 
fied in  time.  The  jury  having  found  a  verdict  for  the 
defendant, 

Scarlett  now  moved  for  a  new  trial.  The  only  ground 
upon  which  it  has  been  held  necessary  to  give  notice  of 
dissent  to  an  agent. who  has  deviated  from  his  instruc- 
tions is  this,  that  the  principal  may  not  sustain  a  preju- 
dice by  the  want  of  it  -  Here,  then,  the  plaintiff  was  not 
bound  to  give  any  notice  of  his  intention  to  repudiate 
the  purchase ;  for  Clark  and  Coffin  could  not  be  pre- 
judiced by  the  want  ef  it,  as  it  did  not  appear  that 

they 
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they  had  any  agent  in  England  authorised  to  insure  the       1825. 
goods,  or  that  any  person  receiving  the  notice  would       p 
have  acted  for  their  benefit    Leigh  clearly  had  no  such       a&un* 

^  '  Claw. 

authority.  It  was  the  duty  of  Clark  and  Coffin,  when 
they  announced  the  purchase,  either  to  have  directed  the 
plaintiff,  if  he  repudiated  it,  to  insure  on  their  account, 
or  to  inform  him  who  their  agent  was.  Clark  and 
Coffin  had  no  commercial  establishment  in  England. 
The  evidence  was  not  sufficient  to  shew  that  Leigh  was 
their  agent,  or  that  there  was  any  other  house  in  England 
to  whom  notice  ought  to  have  been  given. 

Abbott  C.  J.  I  am  of  opinion  that  there  ought  not 
to  be  a  new  trial  in  this  case.  The  plaintiff  certainly 
was  not  bound  to  accept  the  sugars.  It  was  his  duty, 
however,  to  notify  his  rejection  of  them  within  a  rea- 
sonable time  after  he  received  intelligence  of  the  pur- 
chase, if  there  was  any  person  here  to  whom  that  notice 
could  be  given.  The  jury  have  found,  upon  the  ques- 
tion submitted  to  them,  that  Leigh  was  a  person  to 
whom  notice  ought  to  have  been  given ;  and  that  it  was 
not  given  within  a  reasonable  time. 

Bayley  J.  I  think  that  there  is  not  any  groundfor 
disturbing  the  verdict  in  this  case.  It  appears  by  the 
evidence^  that  Coffin  and  Clark  were  directed  to  pur- 
chase with  the  proceeds  of  the  plaintiff's  goods  certain 
specified  articles,  if  likely  to  produce  a  profit ;  if  not, 
they  were  to  purchase  bills  at  the  exchange  of  the  day. 
Contrary,  however,  to  their  instructions,  they  purchased, 
with  the  proceeds  of  the  plaintiff's  goods,  Benares  sugar, 
which  was  not  one  of  the  specified  articles.  In  so  doing, 
they  might  perhaps  have  acted  beneficially  for  their 

employer; 
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U!08t  employer;  but  th*  pnrcbeje  wt  befog  autboriwdby 
JT^  the  principal  it  vw  competent  to  tb*  latter  either  to 
jprfs*  adopt  or  repudiate  the  act  of  the  age^U,  The  prwr 
cipel  however,  ha*  no  right  lo  p* u*e  aad  to  wjut  the 
fluctuation  of  the  madqrt,  m  prder  to  ascertain  wither 
4m  purchase  is  likely  to  be  beoefictelorprqudiepl;  he 
is  (bound,  if  he  dissents,  to  notify  hi*  deteippnaiiop 
within  a  reasonable  time,  provided  be  has  an  opportu- 
nity of  doing  so.  In  thjs  case,  the  better  anjHNUXWg 
the  purchase  arrived  09  the  29th  May.  Assuming  that 
the  plaintiff  did  not  know  that  Cjg#w  and  dark  had  any 
general  agent  in  London,  it  was  his  duty  to  make  in- 
quiries. It  i*  in  evident  that  ha  knew  &igh  to  he  the 
brotfw-in Jaw  of  CVerft,  pad  he  might  eertefrdy  have 
taunt  fcem  the  memorandum  on  the  promissory  oote  iu 
his  ,posse»*oa  that  Z**gA  had  beep  tbf  agent  of  £#<? 
and  CSto*  in  some  insurance  transactions*  U  did  w# 
appear  thet  the  plaintiff  had  wy  pther  knowledge  up*** 
that  subject  on  the  7th  u4qg*tf  than  that  which  he  pos- 
sessed upon  the  29th  i%,  I  am  of  pinion,  that  the 
plaintiff'*  *nagbs*  to  make  impiry  from  the  £0th  4% 
to  the  7th  August  was  evident*  to  go  to  the  jury*  to 
shew  that  he  acquiesced  in  the  purchase  of  the  sugars 
made  by  Cagm  mA  Clark 

Houioto  J.  I  aw  of  opinion  that  there  is  00  ground 
for  granting  a  new  trial.  It  is  tru^  that  C$8*  and 
CZarA  did  aet  conform  to  the  tastructiojas  they  recewadl 
as  to  investing  the  proceeds  of  the  plaintiff 'a  good*. 
Circumstances  might  possibly  exist  to  justify  an  t^pnt 
in  not  strictly  persuing  his  instructions.  It  migjkt  paa- 
siWy  beruiaoustohisprini^stopursu^theia*  Cfetffe 
and  Clmic,  in  tins  case,  faming  deviated  *»m  tb»r  j*, 

structions, 


Clabx. 
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structions,  gave  the  plaintiff  notice  of  the  purchase  which       1823. 

they  had  made ;  and  the  only  question  is,  whether  he        - 

Prince 
ever  assented  to  the  act  done  by  them,  which  might  or       again* 

might  not  in  the  event  turn  oat  to  be  beneficial.     If  he 

did  assent,  it  is  quite  clear  that  he  cannot  succeed  in 

the  present  ac&ion ;  and  if  there  was  reasonable  evidence 

to  satisfy  the  jury  that  he  did  assent,  the  present  verdict 

is  right.     The  letter   communicating  the  purchase  of 

the  sugars  was  received  by  the  plaintiff  on  the  29th 

May,  and  he  then,  knowing  that  his  instructions  had 

not  been  pursued,  does   not  give  any  notice  that  he 

dissented  from   the  purchase  made  on  his   acooant, 

until  die   7th  August;   and  it  appears,  that  on  the 

29th    May   he    had   all   the  information  concerning 

Leigh  which  he  had  on  the  7th  August.    On  that  day 

he  does  treat  Leigh  as  the  agent  of  Coffin  and  Clark. 

I  think,  therefore,    that  the  jury  might  fairly  infer, 

from  the  facts  of  this  case,    that  the    plaintiff  did 

once  assent  to  take  the  cargo  on  his  own  account,  or 

that  he  meant  at  least  to  take  the  chance  of  the  market 

They  might  presume  that  something  had  happened  be* 

tween  die  29th  of  May  and  the  7th  of  August,  to  alter 

the  intention  which  he  had  once  formed.      I  think, 

therefore,    that  the  verdict  was  right,  even  if  Leigh 

turned  out  not  to  be  authorised  to  act  as  the  agent  of 

Clark  and  Coffin. 

Best  J.  concurred. 
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18SS. 

jj££$&h.  MlLNK  aSaitut  Giumau. 

^roJTi?     ^CTION  by  the  indorsee  against  the  maker  of  a 
&o<fawi  it  ne-  promissory  note.    At  the  trial,  before  Abbott  C.  J., 

England,  and     at  the  London  sittings  after  last  term,  it  appeared,  that 

an  Action  0M>y 

be  maintained  the  note  was  made  at  Dundee  in  Scotland*  and  it  was 
indorsee  against  objected,  that  an  action  was  not  maintainable  by  the 
indorsee  of  a  promissory  note  against  the  maker,  except 
where  the  note  is  made  in  England.  The  words  of 
the  3  &  4  Armey  c.  9.,  are,  "  that  all  notes  whereby  any 
person  promises  to  pay  to  any  other  person  any  sum  of 
money,  shall  be  construed  to  be  payable  to  any  such  person 
to  whom  the  same  is  made  payable;  and  that  every  such 
note  shall  be  assignable  and  indorsable  over  in  the  same 
way  as  inland  bills  of  exchange  are  by  the  custom  of 
merchants ;  and  that  the  person  to  whom  the  money  is 
payable  may  maintain  an  action  for  the  same,  in  such 
manner  as  he  might  upon  any  inland  bill  of  exchange ; 
and  the  person  to  whom  the  Bame  is  indorsed  or  assigned 
may  maintain  an  action,  either  against  the  person  who 
assigned  the  note,  or  against  any  of  the  persons  who 
indorsed  the  same,  as  in  the  case  of  inland  bills  pf  ex* 
change."  It  was  contended,  that  the  statute  only  con- 
templated inland  promissory  notes ;  and  if  so,  that  a 
promissory  note  made  in  Scotland  was  to  be  considered 
a  foreign  note,  and  not  within  the  statute;  and  Sdwyn's 
NisiPrius,  377.,  was  referred  to.  The  Lord  Chief  Jus- 
tice overruled  the  objection,  and  the  plaintiff  had  a 
verdict.  Chitty  now  moved  for  a  new  trial,  and  urged 
the  objection  taken  at  the  trial. 

Per 
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Per  Curiam.    This  is  both  within  the  words  and  the        1823. 
spirit  of  the  act    The  words  are,   "  all  notes."    The        ^j~ 
act  was  made  for  the  advancement  of  trade,  and  ought,      qS^!L 
therefore,  to  receive  a  liberal  construction.     It  is  for 
the  advantage  of  commerce  that  foreign  as  well  as  inland 
notes  should  be  negotiable.    This  is,  therefore,  within 
the  spirit  of  the  act. 

Rule  refused. 


GuiisoK  and  Others,  Assignees  of  Golding,  a    *****&, 
Bankrupt,  against  Metz.  *nuar* 

J)ECLARATION  upon  a  bill  of  exchange  for  160/.  £ne'V£™b* 


made  the  18th  September,  1816,  drawn  bythede-  ■gainst  the 

drawer  of  a  bill 

fendant  upon  and  accepted  by  J.  Edward  Senate,  payable  of  exchange, 

twelve  months  after  date/ indorsed  to  J.  Kinnear,  and  by  not  prow  any 

him  to  the  plaintiffs,  as  assignees  of  Golding.    Plea,  non-  honouruf^a 

assumpsit.  At  the  trial,  before  Abbott  C.  J.,  at  the  London  ^f^^ut 

sittings  after  last  term,  the  plaintiffs  proved  the  hand-  denc*1^f*J'*V 

writing  of  the  acceptor  and  olKinnear  the  first  indorser,  *****  •  prior 
9  indomer  and 

presentment  to  the  acceptor,  and  refusal  to  pay,  they  did  the  drawer, 

after  the  bill 

not  prove  any  notice  of  dishonour  to  the  defendant,  but  became  due.  It 

gave  in  evidence  an  agreement  made  between  him  and  defendant  bad 

Kinnear9  on  the  15th  of  May,  1818,  by  which,  after  otbera  thTbifi 

reciting  that  the  defendant  had  indorsed  and  drawn  SJ^rSuoffr 

various  bills  of  exchange,  which  were  therein  specified,  |^  oe*mdto"ght 

(one  of  them  being  the  bill  in  question,)  and  which  were  bM«W  th* 

x     .  °  "i  »/  prior  indtmr; 

then  all  overdue,  and  which  were  or  ought  to  be  in  the  and  that  t  was 

•  agreed  that  the 

hands  of  the  said  Kinneav;  it  was  agreed  by  Kinnear  latter  should 
that  he  would  accept  and  take  from   the  defendant  due  to  him 

upon  the  biU 
by  instalments :    Held,  that  tills  was  evidence  that  the  drawer  was  at  that  time  liable  to 
pay  the  bill,  and  dispensed  with  other  proof  of  notice  of  dishonour. 

Vol.  I.  O  the 
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I  Std,  the  sums  of  money  that  might  be  due  to  him  upon 
JJjJj^  all  or  every  of  the  said  hills  of  exchange,  by  the 
jgM  wqekly  payment  of  U,  until  the  whole  should  be  fully 
paid  and  satisfied,  and  should  give  credit  to  the  de- 
fendant for  any  sums  that  he  might  receive  from  *uy 
of  the  persons  liable  to  pay  the  said  bills,  apd  thut  be 
would  not  take  any  legal  proceedings  against  the  de- 
fendant upqn  any  of  them,  and  that  all  proceedings  al- 
ready commenced  should  be  put  an  end  to,  until  default 
should  be  made  in  the  said  weekly  payment  of  1/.  The 
Lord  Chief  Justice  was  of  opinion,  that  the  recital  in  the 
agreement  was  an  acknowledgment  by  the  defendant 
that  he  was  then  in  such  a  situation  as  to  be  liable  to 
pay  the  bill,  and  consequently,  that  he  had  received 
notice  of  dishonour,  and  the  plaintiff  obtained  a  verdict. 

Piatt  now  moved  for  a  new  trial.  The  recital  in  the 
•agreement  does  not  dispense  with  the  necessity  of  prov- 
ing notice.  Kinnear  could  not  have  recovered  upon 
this  agreement  any  thing  beyond  that  which  was 
legally  due  to  him  upon  the  bills.  Now  if  he  had  paid 
the  bill  in  question,  after  being  exonerated  from  his 
liability  by  want  of  notice,  it  would  have  been  a  payment 
in  his  own  wrong,  and  would  not  have  given  him  any 
claim  against  this  defendant;  the  plaintiff,  therefore, 
cannot  stand  in  a  better  situation.  The  agreement  does 
not  operate  as  a  waiver  of  the  objection ;  for  in  all  cases 
of  waver,  the  fresh  promise  has  been  made  to  the  party 
holding  the  bill.  In  this  case  it  appeared  also  at  the 
trial,  that  the  defendant  had  been  damnified  by  the  want 
of  notice,  for  he  had  taken  the  benefit  of  the  insolvent 
act,  and  not  having  any  notice  of  the  dishonour  of  the 
bill,  he  did  not  know  who  was  the  holder,  and  could 
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not,  therefor*,  give  wtic^  to  him  of  hiq  intention  tp  t*Jt§       J%«. 
the  benefit  of  the  act  so  asTfc  b%r  the  debt. 

P*r  Curiam.  The  recital  in  the  agreement  4*  ^ 
de$ce  that  notice  of  dishonour  was  given  U>  the  fler 
feqdant;  for  if  notice  bad  not  been  given,  nothing 
could  become  due  upon  the  bill  from  the  defendant; 
the  latter9  therefore,  would  not  have  agreed  to  pqjr 
Kinnear  whatever  was  due  upon  this  particular  bill,  but 
would  have  insisted  upon  a  discharge. 

Rule  absolute. 


Abson  agamst  Fenton  and  Another.  ****»  ^ 

^  January  31*. 

x  ^RESPASS   for   breaking  and  entering   plaintiff's  A  private 
close,  subverting  the  soil,  laying  waggon- ways,  dig-  mem  for  in- 
ging  trenches,  and  raising  banks  and  ramparts  there,  wetlands  of 
£ke%  first,  not  guilty;  secondly,  that  the  locus  in  quo  ts^e^'the 
wai  parcel  of  the  waste  lands  mentioned  in  a  private  JS^tu" 
act  of  parliament,  made  for  the  purpose  of  inclosing  the  ^„^h  2T 
waste  lands  in  the  manor  of  Wakefield,  whereof  the  convenient  and 

necessary  way* 

Duke  of  Leeds  was  lord,  and  thereby  intended  to  be  dt-  &*,  then  al- 
ready made,  or 
vided  and  inclosed;  by  which  said  act  it  was,  amongst  thereafter  to  be 

.  other  things,  enacted,  "  that  the  then  Duke  of  Leeds,  his  ty  of  laying  wag- 
heirs  and  assigns,  should  and  might  from  time  to  time,  f^iTald  their 

free  will  and 
pleasure,  and  to 
do  all  such  otijer  works,  acts,  and  things  as  might  be  necessary  or  convenient  for  the  full 
and  complete  enjoyment  thereof,  in  as  lull,  ample,  and  beneficial  a  manner  as  if  that  act 
fav}  not  been  wade.  An  action  of  trespass  having  ^een  brought  against  Jbe  lord's  assignee 
for  Uying  a  waggon- way  over  one  of  the  allotments  in  an  improper  direction  and  manner : 
ft  was  held,  that  the  real  question  to  be  decided  by  the  jury  was,  whether  the  waggon-way 
had  been  laid  in  such  a  direction  as  a  person  of  reasonable  skill  would  have  selected ; 
and  whether  the  node  adopted  was  such  as  a  prudent  person  would  neve  adopted  if  be 
bad  been  making  the  road  over  his  own  land,  and  not  over  the  land  of  another* 

O  2  and 


Alto* 
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1823.      and  at  all  times  thereafter,  have,  hold,  win,  work,  and 
enjoy  all  mines,  coal,  iroflSfone,  and  minerals,  of  what 
nature  or  kind  soever,  and  all  his  then  present  open 
working  stone-quarries,  then  working  by  himself  or  his 
tenants,  within  and  under  the  said  commons,  encroach- 
ments, and  waste  grounds ;  together  with  all  convenient 
and  necessary  ways,   way-leaves,  roads,  and  passages, 
then  already  made  and  thereafter  to  be  made,  and  liberty 
of  laying,  making,  and  repairing  waggon-ways  and  other 
ways,  in,  over,  and  along  the  same  or  any  of  them,  or 
any  part  thereof,  and  of  searching  for,  winning,   and 
working  the  said  mines  and  minerals,  and  loading  and 
carrying  away  the  coal,  ironstone,  lead,  minerals,  things, 
and  other  produce  thereof,  and  of  making  pits,  shafts, 
pit-rooms,  and   heap-rooms,   drifts,   levels,  ways,  and 
watercourses,  (as  well  as  using  and  continuing  those 
already  made,)  and  of  erecting  and  using  fire-engines 
and  other  engines,  and  of  altering,  changing,  pulling 
down,  and  carrying  away  the  same,  or  any  of  the  ma- 
terials thereof,  and  to  have  and  use  the  stone  got  in  the 
course  of  sinking  pits  or  shafts,  or  working  and  getting 
the  said  minerals  so  reserved  as  aforesaid,  at  his  and 
their  own  free  will  and  pleasure ;  and  to  do  alUuch  other 
acts  and  things,  either  then  in  use  or  thereafter  to  be 
'  invented,  as  might  be  necessary  or  convenient  for  the 
full  and  complete  enjoyment  thereof,  in  as  full,  ample, ' 
and  beneficial  a  manner,  to  all  intents  and  purposes,  as 
he  or  they  could  or  might  have  done  in  case  that  act 
had  not  been  made ;  the  person  or  persons  who  for  the 
time  being  should  be  owners  or  proprietors    of  the 
ground  whereon  such  pits  or  soughs  should  be  made, 
driven,  or  worked,  or  such  engines,  machines,  or  build- 
ings erected,  or  such  coals  or  rubbish  laid,  or  such 

ways, 
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ways,  roads,  or  passages  made  and  used,  being  allowed  1823. 
and  paid  a  reasonable  satisfaction  for  damages,  to  be 
settled  and  ascertained  as  thereinafter  directed;"  and 
that  the  locus  in  quo  was  part  of  the  waste  lands  divided 
and  allotted  under  that  act.  The  plea  then  set  out  a 
demise  by  the  Duke  of  Leeds  to  defendant  Fenton,  of 
the  coal,  under  part  of  the  said  wastes,  and  that  it  was 
convenient  for  him  to  make  a  waggon-way  over  the 
locus  in  quo ;  that  it  was  necessary  to  make  excavations 
and  throw  up  ramparts,  in  order  to  preserve  the  level 
of  the  waggon-way,  and  that  those  were  works,  acts, 
and  things  which  the  Duke  of  Leeds  might  have  done, 
if  that  act  had  not  been  made ;  wherefore  Fenton,  in 
his  own  right,  and  the  other  defendant,  as  his  servant, 
did  the  acts  complained  of,  as  they  lawfully  might,  &c 
Replication,  de  injuria,  &c  and  new  assignment,  that 
the  defendant  broke  and  entered  the  said  close,  dug 
pits,  made  ramparts,  &c  on  other  and  different  oc- 
casions, and  for  other  and  different  purposes  than  those 
mentioned  in  the  said  second  plea,  and  in  more  and 
other  parts  of  the  said  close,  and  in  other  directions  and 
other  modes  than  were  necessary  and  proper  for  th% 
reasonable  enjoyment  of  the  said  powers,  liberties,  and 
privileges,  reserved  by  the  said  act  of  parliament. 
Issue  on  the  replication,  and  plea  of  not  guilty  to  the 
new  assignment.  At  the  trial,  before  Bayley  J.,  at 
the  last  Spring  assizes  for  Yorkshire,  it  was  proved  for 
the  plaintiff,  that  the  defendants  had  laid  a  waggon- 
way  across  the  close  in  question,  and,  in  order  to 
preserve  the  level  where  the  ground  was  low,  had  ex- 
cavated a  large  quantity  of  soil  from  each  side  of  the 
proposed  way,  which  was  thrown  up  into  an  embank- 
ment or  rampart.    The  defendant  proved  his  title,  as 

OS  set 
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1S53.  sft  btrt  in  the  second  plea,  find  a  great  deal  of  evidence 
vt&s  produced  ott  e&fch  tfde>  as  to  the  ptfcpriety  of  Making 
the  waggtttMfray  in  the  direction  and  tnannet  that  had 
bfetek  ^opted.  The  learhed  Judge  left  it  to  the  jury  tb 
sfty^  first,  whether  the  rdad  had  been  carried  in  tt  proper 
ahd  convenient  direction ;  secbndly,  if  the  direction  was 
improper*  Mitt  dtfihage  the  plaihtiff  had  thereby  fcd$» 
tftihed  J  thitdty;  wh&thfer  excavating  the  adjoining  fOH 
w8*  d  reasonable  mode  of  making  the  etabtoikment ;  attd 
feittthtyj  xVKtt  damage-  «ife  plaintiff  hid  gtfstftin&i  by 
relftOn  of  Hl6  sOH  Ibr  tlife  embankment  having  tetti  Wlba* 
vtfftdfrottithe1  Hole,  ittttead  of  byngbrd«^rtftWtt  aofcffc 
other  plffl*.  The  jtiry  fc-ehtrtted  their  Verdict  &  ftdtofa  I 
«W§tterf Opinion  thdt  it  WOOld fcafe bedf  dlfflfettk  W 
fia4  a  ihtfife  ttllglWfe  Hfc4  of  rokd  thaM  p&tting  thMigti 
tfcfe  fcHHMff*  *M*  bat  lh«*  i*  W^  **Ave  Weft  toil 
ifijiiridtiS  to  the  Whd  and  equAUy  cotlVfehieHt  to  fhfe  de«- 
feMahta,  it*  ft  hdd  be^tl  carried  neAHw  the  life*  Of  tffc 
ldcft  raii'-tfoad;  VTk  flfcd  that  die  plaintiff  tttl  srifltaft 
some  d&mage*  by  tM  namdtel  of  the  toil  t»  mtftfe  the 
etabantoufcht,  and  assess  thedamagfer  at  1(R.$  SIM  tMft 
that  w&  not  the  most  convenient  mode  of  making  rife 
eftUankmetlt:"  Id  Eattfr  term  last,;  ****#  obtained  ft 
rifle  ttf  shew  cause  why  the  verdict  should  not  be  set 
a*ide  and  a  new  trial  hAd,  on  the  ground  that  the  jttty 
ought  not  to  have  been  called  upon  to  say,  whether  the 
plaintiff  had  sustained  some  injury,  which  might  by  pos- 
sibility have  been  avoided ;  but  whether  the  defendant 
intended  to  adopt  the  most  convenient  and  least  injur}* 
ons  mode  of  laying  his  waggon-#ay;  On  a  farmer  day 
ih  this  term, 

HtMotk 
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HtiUotk  Sferjt)  LittledAle,  and  Brougham,  shewed  cans*        IMS; 
The  question  for  the  decision  of  the  Court  is*  whether 
the  right  which  Existed  in  the  Duke  of  Leeds  before 
the  act  of  33  6.  3.,  for  inclosing  the  waste  lands  in  the 
manor  of  Wakefield,  passed,  exists  now  to  the  extent 
which  has  been  claimed.    It  may  be  conceded,  that, 
before  that  act,   the  Duke  being  lord  of  the  manob 
might  by  virtue  of  his  right  to  the  soil  of  the  wastes  lay 
waggon*  wa^s  across  them  and  excavate  the  soil  on  either 
side*  and  tt>  any  extent  at  his  will  and  pleasure*  pro- 
vided he  left  sufficient  pasture  for  the  commonersi    But 
the  right  which  he  and  his  assigns  ndw  have  depends 
lipon  the  construction  of  the  act  in  question*    Now}  in 
construing  acts  of  this  nature,  the  Court  mint  en- 
deavour to  discover  the  intention  of  the  parties ;  fori 
although  made  public  for  certain  purjposes,  yet  they 
art  private  in  their  nature,  and  rather  resemble  agree* 
meHts  between  the  parties  than  acts  of  the  legislature. 
The  act  in  question  contains  a  clause  which  secured  to 
the  Duke  of  Leeds  a  remuneration  for  the  right  which 
he  before  had  to  the  soil  of  the  wastes,  and  he  Actually 
received  under  the  award  of  the  commissioners   one* 
sixteenth  part  of  die  common  lands  in  lieu  of  that  rights 
which  was  therefore  extinguished  as  to  all  the  other 
allotments.     Hence   it   follows,    thpt  the  privilege  of 
laying  waggon-ways,  &c,  which  the  Duke  of  Leeds 
and  his  assigns  before  enjoyed,  as  necessarily  arising 
out  of  his  ownership  of  the  soil,  now  depends  upon 
and  is  restricted  by  the  words  of  the  statute,  which 
must  receive  the  same  interpretation  as  if  found  id 
a  grant  or  reservation.     Now  if  the  Duke  of  Leeds 
being  seized  in  fee  of  the   close   in    question,   had 
sold  it,  reserving  a  right  of  way,  or  had  received  a 

0  4  grant 
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1823;  grant  of  such  right  from  another  person  in  the  terms 
used  in  the  act,  then,  according  to  the  case  of  Sen- 
house  v.  Christian  (a),  he  would  only  have  had  a  right 
to  make  a  waggon-way  in  the  usual  mode,  and  not 
to  make  such  excavations  as  formed  the  subject  of 
this  action.  The  grantee  of  a  right  of  way  cannot 
dig  up  the  adjoining  soil  to  make  an  embankment 
or  to  repair  the  road ;  if  he  might  dig  up  the  soil,  it 
would  be  difficult  to  maintain  that  he  might  not  also 
open  a  quarry  for  the  same  purpose,  yet  that  would  be 
exercising  not  only  a  right  of  way,  but  a  right  of  de- 
stroying the  field  through  which  it  runs;  again,  if  trees 
were  growing  on  the  adjoining  land,  the  right  contended 
for  would  extend  to  give  the  Duke  and  his  assigns  a 
right  to  cut  and  use  them  for  the  purpose  of  laying  the 
waggon-way*  It  may  be  admitted,  that  he  had  a  right 
to  make  the  road  in  any  mode  that  he  pleased,  and  to 
fill  up  the  hollow  so  as  to  preserve  the  level ;  but  then 
he  should  have  brought  his  materials  to  the  spot  from 
some  other  place,  and  ought  not  to  have  taken  those 
which  he  found  in  the  adjoining  field;  for,  although 
that  might  be  convenient,  yet  it  was  not  necessary  to 
the  making  of  the  road.  Perhaps  it  will  be  contended, 
that  the  act  authorises  the  Duke  and  his  assigns  to  do 
"  all  other  matters  and  things  that  might  be  necessary 
or  convenient;"  but,  if  "  matters  and  things"  are  there 
held  to  apply  to  the  making  of  roads,  that  part  pf  the 
clause  must  be  construed  by  the  former  part  of  it, 
which  gives  him  a  right  to  all  convenient  and  necessary 
ways,  which  shews  that  the  word  or  in  the  latter  part  of 
die  clause  must  be  construed  in  the  conjunctive,  and  that 

(ft)  l  T.  ft.  560. 

the 


in  the  3d  &  4th  Years  of  GEORGE  IV.  401 

the  thing  done  must  be  necessary  as  well  as  convenient,  1823. 
or  it  will  not  be  within  the  meaning  of  that  clause. 
And  it  has  been  found  by  the  jury  that  there  was  another  against 
direction  in  which  a  waggon-way  might  have  been  laid 
equally  convenient  to  the  defendant,  and  less  injurious 
to  the  plaintiff;  the  defendant,  therefore,  cannot  justify  • 
making  the  way  in  question  as  a  convenient  and  neces- 
sary way.  \Bayley  J.  Suppose  the  clause  in  question 
to  operate  as  a  grant ;  if  the  mode  in  which  the  act 
complained  of  has  been  done,  was  adopted  boni  fide  as 
the  most  convenient  and  least  injurious  that  could  be 
selected,  does  not  the  compensation-clause  apply  so  jfe 
to  preclude  the  plaintiff  from  maintaining  an  action  of 
trespass?]  That  clause  cannot  affect  the  present  question, 
for  the  compensation  is  to  be  made  for  things  done  by 
virtue  of  the  act,  so  that  it  still  remains  to  be  decided 
whether  the  Duke  of  Leeds  and  his  grantees  were  au- 
thorised to  make  a  rail-way  in  the  manner  which  they 
have  adopted.  The  legislature  never  could  have  in- 
tended to  make  the  commissioners  a  tribunal  for  trying 
all  cases  of  trespasses  that  might  be  committed  upon  the 
allotments  made  to  the  commoners. 

Scarlett,  contra,  (with  whom  was  Tindal,)  was  stopped 
by  the  Court. 

Cur.  adv.  vult. 

Abbott  C*  J.  now  delivered  the  judgment  of  the 
Court. 

We  think  the  rule  for  a  new  trial  in  this  case 
should  be  made  absolute.  The  case  arises  on  an  act  of 
parliament  made  for  the  inclosure  of  the  wastes  in  the 
manor  of  Wakefield?  whereof  the  Duke  of  Leeds  was 

lord, 
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fife* 


ltt$.       k^i  and  wherein  there  were  very  valuable  eoal*mines 
and  minerals  belonging  to  the  lord,  which  he  was  in 
the  habit  of  getting,  and  carrying  away  over  the  wattes* 
These  mineral*,  With  this  privilege,  were  probably  of  a 
value  much  beyond,  not  only  the  lord's  interest  in  the 
suritae  of  the  wastes,  but  evert  the  whole  surface  thereof, 
and  fherefote  it  to  not  to  be  supposed  that  he  would 
enter  into  any  compact  for  the  inclbsure  of  the  wastes* 
Wherein  his  Hght  to  work  and  carry  away  his  minerals 
should  not  be  ftilly  reserved.    The  nature  and  situation 
df  the  wastei  and  minerals,  and  the  Causes  providing 
that  aU  the  owners  of  allotment*  shall  contribute  to 
mate  good  the  damage  done  to  any  one  j  and  the  ex* 
pfgtftofli  "  at  hte  free  will  and  pleasure,"  Which  occurs 
in  the  dense  reserving  his  privilege  of  making  ways)  &c 
lead  sttongly  to  an  Inference  that  the  lord's  right  was 
parattfttttit  to  the  righU  of  the  cbmmoners.     But  even 
if  the  lotti's  right  in  this  respect  were  limited,  as  in  the 
cUfe  Of  approvement,  to  the  leaving  a  Sufficiency  of  pas* 
cure*  fctUl  the  lord  would  not  have  been  subject  to  any 
action  at  the  suit  of  a  commoner  for  making  a  road  in 
any  direction,  and  by  any  method,  whether  by  diggiii£ 
of  the  soil  or  otherwise,  that  he  might  think  fit  to  adopt, 
provided  a  sufficiency  of  common  were  left    All  ques- 
tion of  sufficiency  of  common  is  now  determined  by  the 
inclosure.     But  if,  before  the  inclosure,  the  particular 
direction  in  which  a  road  might  be  made,  or  the  quan- 
tum of  soil  dug  in  any  part  of  the  waste  for  the  making 
it,  did  not  furnish  the  criterion  by  which  the  exercise  of 
the  lord's  right  was  to  be  judged  or  determined,  they 
Will  not  now  do  so  absolutely  and  without  regard  to 
circumstances,   even  upon  the  narrowest  construction 
that  can  be  put  upon  the  act  of  parliament,  considered 

as 
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aft  the  ftrfote  agreement  *&d  tomjpact  of  the  pattta       IMS. 
Mbctfoned  by  the  legislature.     But  without  deciding       "T 
upon  these  pointy  we  are  all  of  opitiion  that>  upott  the      J^t 
construction  df  the  Word*,  "  convenient  and  nefcessiirjy 
Which  btJcar  in  oiie  part  of  the  section*  and  the  Wortfcj 
"  mfceitafy  or  tohvttiient;"  whlah  occuf  ih  another 
part*  the  tfde  que&iort  it  not  whether  the  ftfcd  ta*  btfctt 
road*  in  the  direction,  or  in  the  manner  least  injurious 
to  the  owner  of  an  allotment ;  or  in  that  direction,  or 
by  that  mode  which  a  strict  and  rigid  necessity  would 
point  out ;  much  less  whether  it  has  been  made  in  that 
direction  or  by  that  mode,  which,  upon  a  view  of  the 
work  when  accomplished,  and  when  a  better  judgment 
may  possibly  be  formed  than  could  have  been  formed 
before,  may  be  thought  by  persons  possessing  the  highest 
degree  of  skill  and  experience  to  be  the  best  that  could 
have  been  devised ;  but  whether  the  direction  chosen  has 
been  such  as  a  person  of  reasonable  and  ordinary  skill  and 
experience  would  have  selected  beforehand,  and  whether 
the  mode  adopted  has  been  such  as  a  prudent  and  rational 
person  would  have  adopted  if  he  had  been  making  the 
road  over  his  own  land,  and  not  over  the  land  of  an- 
other?   This  view  of  the  subject  will,  on  the  one  hand, 
exclude  all  wanton,  capricious,  and  causeless  injury  to 
the  owners  of  the  allotments;  and,  on  the  other  hand, 
will  admit  of  an  exercise  of  the  right  reserved  by  the 
statute  in  such  a  manner  as  may  make  the  right  bene- 
ficial to  the  lord.     Whereas  it  must  be  obvious  that,  if 
the  adjoining  soil  may  not,  under  any  circumstances,  be 
dug  to  procure  materials  for  raising  elevated  ramparts 
in  hollows  and  valleys,  or  if  eminences  may  not  be  cut 
through ;  but  a  level,  or  the  requisite  inclination,  must 
only  be  made  by  erecting  pillars  or  arches,  or  procuring 

material 
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1823.  materials  from  a  considerable  distance,  and  at  a  con- 
siderable expense,  the  reservation  of  the  right  will,  in 
many  instances,  become  futile  and  unavailing,  by  rea- 
son of  the  cost  required  for  the  exercise  of  it  This  is 
not  exactly  the  view  of  the  subject  that  was  taken  at 
the  trial,  and,  therefore,  we  think  there  should  be  a 
new  trial,  and  that  the  costs  should  abide  the  event. 

Rule  absolute. 
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Hollis  against  Goldfinch  and  Others.         &£"%» 

February  1st* 

HTllESPASS  for  breaking   and  entering  plaintiff's  By  an  act  of 
close,  in  the  parish  of  Compton,  in  the  county  of  car.  s*«  certain 


Southampton,  bounded  on  the  east  by  a  ditch,  and  on  SoJhorised  to 

the  west  by  the  river  It  chin  ;  and  cutting  down  the  plain-  Serf^^^ 

tiff's  trees  and  bushes,  and  the  materials  thereof  coming,  "■*  ****** 
*  ^°*  other  firm, 

taking,  and  carrying  away,  &c    Plea,  not  guilty.    The  ^*?*'d*' 
cause  was  tried  before  Pari  J.,  at  the  last  Spring  assizes  channels,  and 

to  deepen  or 

for  the  county  of  Southampton,  and  the  question  between  widen  the 
the  parties  was,  whether  the  right  of  soil  in  a  bank  on  &c^and  to  do 
one  side  of  that  part  of  the  river  Itchin,  called  The  ^^^fw- 
New  Cut,  the  towing-path  being  on  the  other  side,  was  in  t^"'^  £a 

upon  any  of  the 
lands  adjoining  the  riven,  &c,  and  to  make  towing-paths ;  and  it  was  expressly  provided 
that  the  undertakers  of  the  navigation  should  not  make  any  trench,  river,  or  watercourse,  or 
use  the  locks,  &c.'upon  the  land  of any  person  until  a  full  agreement  with,  and  satisfaction  to 
the  owners  of  the  land  had  been  made  by  the  commissioners  appointed  by  the  act,  or  by 
the  persons  authorised  to  make  the  navigation,  nor  until  satisfaction  should  be  paid  to  the 
respective  owners  of  the  lands,  according  to  the  determination  of  the  commissioners,  or  by 
agreement  by  the  undertakers  of  the  navigation.  By  a  subsequent  clause,  the  commis- 
sioner* were  to  determine  what  satisfaction  any  person  should  have  in  respect  of  any 
prejudice,  loss,  or  damage  sustained  for  such  proportion  of  his  lands  next  adjoining  to 
the  navigation  as  should  be  made  use  of  for  the  purposes  of  the  act,  in  case  the  under- 
takers of  the  navigation  should  not  have  agreed  beforehand,  and  satisfied  the  party  so 
damnified.  The  proprietor  of  the  navigation  having  brought  trespass  against  the  owner  of 
the  adjoining  land,  for  cutting  trees  upon  the  bank  of  a  channel  made  under  this  act,  the 
learned  Judge  at  the  trial  admitted  evidence  of  acts  of  ownership  exercised  by  the  pro- 
prietors of  the  navigation  upon  other  parts  of  the  banks  where  the  adjoining  land  did  not 
belong  to  the  defendant,  and  afterwards  left  the  question  to  the  jury,  upeo  conflicting  acts 
of  ownership  which  were  given  in  evidence ;  but  stated,  in  the  course  of  his  address,  that  it 
might  be  assumed  from  the  length  of  time  that  bad  elapsed  since  the  passing  of  the  act,  and 
from  the  provision  that  no  land  of  any  person  was  to  be  used  until  satisfaction  was  made  to^ 
the  owner,  that  some  agreement  had  been  made,  by  which  all  the  land  used  for  the  purposes ' 
of  the  navigation  by  the  proprietors  thereof  had  been  sold  to  them  by  the  land-owners.  A 
rule  having  been  obtained  for  a  new  trial,  the  Court 

Held,  first,  that  by  virtue  of  the  provisions  of  this  act  of  the  16  and  17  Car.  2.,  the  pro- 
prietors of  the  navigation  did  not  necessarily  acquire  such  an  interest  in  the  soil  in  a  bank 
adjoining  to  and  formed  out  of  the  earth  excavated  from  a  new  channel,  made  for  the  first 
time  under  the  act,  as  would  enable  them  to  maintain  trespass. 

Secondly,  that  as  the  purchase  of  the  soil  was  not  necessary  for  any  of  the  purposes  of 
the  act,  it  was  to  be  inferred  that  no  such  purchase  had  actually  been  made ;  and  that  the 
improbability  of  any  such  purchase  ought  to  have  been  presented  to  the  jury. 

Thirdly,  that  acts  of  ownership  by  the  proprietor  of  the  navigation  upon  different  parts 
of  the  bank  contiguous  to  new  channels  of  the  navigation  made  under  the  act  of  parlia- 
ment were  not  admissible  in  evidence  to  shew  that  die  soil  in  the  bank  in  question  be- 
longed tothe>  roprietor  of  the  navigation ;  and  the  rule  for  a  new  trial  was  made  absolute. 

the 
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!$?£•       the  plaintiff  or  defendant.     The  bank  appeared  to  have 

~~         been  formed  out  of  the  earth  excavated  from  the  chan- 
Hollis 

•gainst  nel  of  the  navigation.  Adjoining  to  the  bank  in  ques- 
'  tion,  tmd  teparatgd  from  U  by  a  sm&U  ditch,  called 
The  Courtier-ditch,  was  Warner's  Mead,  which  belonged 
to  the  defendant.  On  the  part  of  the  plaintiff  an  act 
of  parliament,  passed  in  the  16  and  17  Car.  2.,  was  given 
in  evidence,  by  which  it  was  enacted,  "  that  it  should 
be  lawful  for  Sir  Humphrey  Bennett,  and  certain  other 
parsons  therein  named,  their  heirs  or  assigns,  to  make 
navigable  or  passable  for  boats  and  vessels  the  river  of 
Mehin,  Mas  Itching,  which  runneth  from  Ailsford  through 
Winchester,  and  certain  other  rivers  therein  named,  and 
to  out,  dig,  and  make  such  and  so  many  new  cta&nek 
to,  from,  by,  or  into  any  or  either  of  them,  or  to  scour, 
cleanse*  deepen,  or  widen  all  the  said  rivers,  channels, 
broods,  or  watercourses,  and  to  do  all  or  any  otter  acts 
as  might  be  fit  for  navigation,  or  passing  by  water  to 
or  from  all  or  any  of  the  aforesaid  rivers  or  places  where 
it  may  be  made  passable."  There  then  followed  a  clause 
authorising  them  "  to  build  or  make,  upon  any  of  the 
lands  adjoining  the  said  rivers,  in  convenient  places, 
locks,  weir*,  sluices,  turnpikes,  pena,  or  dams  for  water* 
and  ways,  passages,  and  bridges,  and  to  make  wanes  for 
wharfs,  to  alter  ways  and  bridges,  and  to  make  towing- 
paths.  And  in  order  that  the  making  all  or  any  of 
the  premises  should  not  be  in  any  ways  prejudicial  tp 
any  persons  that  have  any  lands,  &c.  or  weirs,  mills,  or 
other  profits  whatsoever,  made  use  of  for  the  making  the 
aforesaid  premises  to  the  aforesaid  rivers,  new  channels, 
&c  it  was  provided,  that  the  undertakers  should  not  dig, 
cut,  carry,  or  make  any  trench,  river,  or  watercourse,  or 
U$e  the  locks*  wears,  pens  for  .water,  cranes,  and  wbarfe,  qr 
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the  passages,  ways,  fridges,  or  footoails,  in  or  upon  tfye        I  §23. 
land  of  any  person*,  until  *  full  agreement  with  and  Wtil-       Holu. 
option  to  the  respective  owner?  or  occupier*  of  the  lands 
be  had  or  made  by  any  five  of  the  commissioners 
appointed  by  the  *ct,  or  by  the  persons  authorised  to 
make  the  navigation,  nqr   until  such  recompense  or 
satisfaction  should  be  given  or  paid  to  the  respective 
owners  of  such  lands,  according  to  the  determination 
of  the  commissioners,  or  agreement  made  by  the  per- 
sons authorised  as  aforesaid,  unless  it  be  by  the  consent 
of  the  respective  owners,  or  where  they  should  refuse  to 
appear  before  or  submit  to  the  determination  and  de- 
crees of  the  commissioners,  in  which  latter  case  the 
persons  authorised  by  the  act,  their  servants  or  work- 
men, by  the  order  and  approbation  of  the  commission- 
ers, were  empowered  to  cut,  dig,  or  make  any  river,  new 
river,  watercourse,  &c,  wharfs,  &c  and  to  make,  main- 
tain, and  use  the  said  locks,  weirs,  sluices,  made  or  built 
upon  the  lands  of  the  persons  so  refusing,  in  as  full  a 
manner  as  if  the  agreement  had  been  made  with  the 
owners  by  the  persons  so  authorised,  or  as  if  the  owners 
had  submitted  to  the  determination  of  the  commission- 
ers."   By  a  subsequent  clause,  the  justices  of  peace  of 
the  respective  counties  where  any  thing  was  to  be  done 
in  pursuance  of  the  act  were  made  commissioners,  and 
any  five  of  them  were  authorised  to  examine  witnesses 
upon  oath,  and  when  it  was  made  appear  to  them  how 
and  where  the  river,  &c  should  be  cleansed,  cut,  digged, 
or  made  navigable,  or  where  a  new  out  was  to  be  made, 
and  where  the  locks,  weirs,  sluices,  &c  must  be  built 
and  set  up,  the  commissioners  were  to  determine  what 
satisfaction  any  persons  should  have,  for  or  in  respect  of 
any  prejudice,  loss,  or  damage  sustained,  for  such  pro- 
portion 
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1823.       portion  of  his  lands,  &c  in  or  next  adjoining  to  the 

'  said  navigation,  &c.  river,  &c.  as  should  be  made  use 

Homjs 
..    against       of  for  bridges,  ways,   or   passages,  or  by  doing  any 

thing  appointed  or  consented  to  be  done  by  that  act,  in 
case  the  undertakers  should  not  have  agreed  before- 
hand, and  satisfied  the  parties  so  damnified;  and  the 
commissioners  were  further  authorised  to  hear  and  de- 
termine all  controversies,  thereafter  arising,  between 
"any  persons  touching  or  concerning  any  matter  re- 
lating to  the  premises,  or  any  part  thereof;  and  their 
determination  was  to  be  binding  on  all  persons:  and 
it  was  enacted,  that  their  determinations,  orders,  sen- 
tences, and  decrees,  should  be  set  in  writing,  under  the 
hands  and  seals  of  the  commissioners,  or  any  five  of 
them,  within  six  weeks  after  the  first  application  made 
to  them  for  that  cause,  and  should  be  kept  amongst  the 
records  of  the  sessions,  by  the  custos  rotulorum  for  the  * 
county  wherein  the  determination  should  be  made,  and 
that  transcripts    thereof  should   be  delivered  to   the 
clerks  of  the  peace  of  the  said  counties,  to  be  by  them 
kept  upon  record,  amongst  the  records  of  their  ses- 
sions of  the  said  counties,  all  which  should  be  taken, 
construed,  deemed,  and  adjudged  good  and  sufficient 
evidence  in  any  court  of  record  whatever.    There  was 
then  a  proviso,  that  if  the  undertakers  did  not  make 
the  river  navigable  before  the  1st  of  November,  1671, 
the  commissioners  might  appoint  others  to  do  it.     The 
plaintiff  having  first  proved  that  no  transcript  of  any 
decree  of  the  commissioners  had,    after  search,  been 
found  in   the  office  of  the  clerk  of  the  peace  for  the 
county  of  Southampton,  tendered  in  evidence  a  paper, 
stated  to  be  an  award  of  the  commissioners  appointed  by 
the  act,  which  was  proved  to  come  out  of  a  chest,  con- 
taining 
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taining  his  title-deeds.  The  learned  Judge  was  of  opinion,        1823, 
that  it  was  not  admissible  in  evidence,  because  it  did 
not  come  from  the  custody  required  in  the  act  of  par- 
liament   The  plaintiff  then  gave  in  evidence  various 
acts  of  ownership  exercised  by  him  and  the  former  pro- 
prietors of  the  navigation  upon  the  spot  in  question, 
such  as  cutting  the  bushes,  and  using  the  soil  of  the  bank 
for  making  a  towing-path ;  he  also  proved  similar  acts  of 
ownership  exercised  by  himself  and  the  former  proprietors 
of  the  navigation  upon  other  parts  of  the  bank  on  the  side 
of  the  new  cut,  but  beyond  Warners  meadow*    Between 
the  locus  in  quo  and  some  parts  of  the  bank  upon  which 
acts  of  ownership  were  proved,  a  part  of  the  ancient  chan- 
nel of  the  river  intervened.     This  latter  evidence  was  ob- 
jected to  by  the  defendant,  but  the  learned  Judge  received 
it,  on  the  ground,  that  as  the  plaintiff  claimed  a  general 
•  right  over  the  bank  of  the  navigation,  which  might  be 
considered  one  entire  district,  the  acts  done  by  him  or  by 
the  other  proprietors,  in  any  part,  was  evidence  to  ex- 
plain acts  done  by  him  in  other  parts  of  the  same  line. 
The  plaintiff  then  gave  in  evidence  a  lease,  bearing 
date  the  8th  September,  1750,  by  which  Edward  Pyott, 
the  former  proprietor  of  the  navigation,  demised  to  22. 
Goldfinch  and  others,  for  81  years,  such  a  competent 
quantity  of  water,  flowing  in  the  river  Itchiny  that  lay 
above  a  meadow  called  Compton  Mown  (a),  as  should  be 
sufficient,  in  a  proper  manner,  to  water  all  or  any  part 
of  the  pasture  ground,  so  as  it  should  be  taken  at  a 
proper  time,  and  in'  such  a  convenient  quantity,  as  not 
to  impede  the  navigation,  together  with  four  hatches  or 
sluices,  then  standing  upon  the  bank  of  the  river,  for 
the  more  convenient  conveying  of  water  from  the  river 

(a)  Compton  Jf«wi»  and  Warner* %  mtwtow  adjoiotd«di  otbsr., 
Vol.  I.  P  to 
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1 82 9»       to  the  pasture  ground.    The  lease  reserved  a  power  to 
■"— ~       .the  lessor  to  shut  down,  draw  up,   and  regulate  the 

Hows 

ttgahtu  hatches,  when  he  deemed  it  convenient,  for  all  the  pur-, 
poses  of  the  navigation,  or  for  amending  or  repairing  the 
river,  or  any  of  the  banks,  &c.  The  lease  contained 
covenants  by  the  lessees  to  pay  a  yearly  rent  of  5/.,  and 
to  repair  the  hatches  or  sluices,  so  as  to  keep  the  water 
in  the  river,  and  to  preserve  the  navigation  from  being 
damnified,  (the  lessor  keeping  the  gates  of  Campion  Maxim 
lock  in  good  repair,)  during  the  term,  and  to  permit  the 
lessor  and  his  servants,  at  all  times,  to  open  and  shut  the 
hatches.  There  then  followed  a  covenant,  that  the 
lessees,  at  the  end  of  the  term  should,  at  their  own  costs, 
remove  and  take  away  the  hatches  thereby  granted,  and 
amend,  repair,  and  make  good,  in  a  substantial  manner, 
the  banks  of  the  river  where  the  hatches  then  stood* 
This  lease  expired  in  1771,  but  the  defendant  paid  6ls 
a-year  rent  down  to  the  year  1779.  It  appeared,  that 
the  plaintiff  in  1803,  at  the  request  of  the  defendant, 
had  granted  him  permission  to  cut  bushes  on  the  bank 
in  question.  On  the*  part  of  the  defendant  it  was 
proved,  that  the  bushes  growing  on  the  bank  had  been 
out  by  his  order,  and  that  about  ten  or  twelve  years 
ago,  eight  or  nine  ash  poles,  there  growing,  which  were 
seventeen  inches  round  and  twenty  feet  high,  were  cut 
down  by  his  orders,  and  carried  away.  The  learned 
Judge,  in  the  course  of  his  address  to  the  jury,  observed, 
that  as  the  act  of  Car.  2.  had  expressly  provided,  that 
the  proprietor  of  the  navigation  should  not  use  the 
land  of  any  person,  until  a  full  agreement  with  and 
satisfaction  to.  the  owners  thereof  had  been  made,  that 
it  might  fairly  be  presumed,  considering  the  length  of 
time  that  had  elapsed,  that  some  agreement  had 
been  made  r  the  proprietors  of  the  naviga- 
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tion  on  the  one  part,  and  the  land-PWPer*  »  fte       IfSf. 
other,  by  which  all  the  hind  wed  for  tbe  purpose*  pf      ?T 
the  navigation  was  sold  to  the  proprietors  thereof  ob»-    ^awgg^ 
serving  at  the  same  time,  that  proof  pf  such  a  d^d, 
unaccompanied  with  acts  of  ownership,   could   tore 
very  little  weight  in  the  case ;  en4  he  stated  to  the  jpry, 
that  it  was  a  question  of  fact  purely  for  their  consider- 
ation, and  that  it  depended  upon  the  user  pf  the  place 
by  one  side  or  the  other ;  and  be  left  it  to  thep  to  find 
for  the  plaintiff  or  defendant,  according  as  they  were 
satisfied,  that  the  acts  of  u*er,  proved  on  the  ow  fide 
or  tbe  other,  were  stronger.    The  jury  having  found  P 
verdict  for  the  plaintiff; 

P.  Williams,  in  last  JSatfer  term,  obtained  a  rule  nisi 
for  a  new  trial  on  two  grounds.  The  first  we%  that 
tbe  learned  Judge  bad  directed  the  jury,  that  they  might 
presume  that  the  property  in  soil  in  tbe  bank  in  question 
had  vested  in  the  original  proprietors  of  the  navigation 
by  private  agreement;  whereas  the  act  of  patliftPMBt 
only  purported  to  give  them  an  easement  or  right  pf 
mug  the  soil  for  the  purpose  of  the  navigatipn;  and  be 
cited  Buckeridge  v.  Ingram  (a),  where,  upon  a  similar  apt 
of  parliament,  the  Master  of  the  Bolls  held,  that  the 
soil  did  not  pass  to  tbe  undertakers  of  the  navigation, 
hut  a  mere  right  arising  out  of  the  soiL  Tbe  semnd 
ground  waa,  that  the  learned  Judge  bad  received  evi- 
dence of  act*  of  ownership  exercised  upon  difiemtf  p*rp 
of  the  bank,  and  he  distinguished  thi?  from  Stanly  y. 
WhiU  [h\  where  it  might  be  supposed  that  the  pbofe 
property  within  tbe  belt  oppp  belonged  to  tbe  Stanlq/ 

(a)  2  VeLJun.  65*.  (*)  HEa*,  332. 
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1823.  family,  whereas  it  was  evident  in  this  case,  that  the  pro- 
perty in  the  soil,  if  bought  at  all,  must  have  been  bought 
in  separate  parcels  of  the  different  proprietors  of  the  ad- 
joining land.  In  Tymhitt  v.  Wynn  (a)  it  was  expressly 
stated,  that  leases  granted  by  the  lord  on  other  parts  of  a 
waste*  were  not  admissible  to  prove  that  the  soil  in  a  par- 
ticular part  of  the  waste  was  in  the  lord,  unless  it  was 
previously  proved  that  the  locus  in  quo  formed  part  of 
one  entire  waste  to  which  the  leases  were  applicable. 

Gasetee,  Sebayn^  E.  Lanes,  and  Poutter,  now  shewed 
cause.  The  act  of  parliament,  which  gave  to  the  pro- 
prietors the  use  of  the  hod  for  the  purposes  of  the 
navigation,  must  have  intended  to  give  them  the  pro- 
perty in  the  soil.  An  act  passed  in  the  reign  of 
Charles  the  Second  ought  not  to  be  scanned  by  rules  of 
criticism  derived  from  the  verbose  enactments  of  modern 
times.  Buckeridge  v.  Ingram  is  an  authority  to  shew, 
that  the  shares  in  the  river  Aoon>  created  by  a  statute 
similarly  worded,  were  real  property.  It  is  true,  that 
the  Master  of  the  Rolls  intimated  an  opinion,  that  the 
soil  did  not  pass  to  the  proprietors  of  the  navigation, 
but  a  right  arising  out  of  the  soil.  But  that  was  a  mere 
extrajudicial  opinion.  Assuming,  however,  the  soil  not 
to  vest  in  the  proprietors  of  the  navigation  by  the  mere 
operation  of  the  act  itself,  it  was  properly  left  to  the 
jury  to  presume  an  agreement  between  the  original 
undertakers  of  the  canal  and  the  land  owner,  by  which 
the  property  in  the  bank  itself  was  conveyed  to  the 
former.  It  was  clearly  competent  to  those  parties  to 
enter  into  such  an  agreement;  and  as  the  act  itself  ex* 

(«)  s*.*^*54. 

pressly 


in  the  Sd  *  4th  Ysahs  of  GEORGE  IV.  MS 

pressly  provides,  that  no  land  should  be  used  for  the       182S. 
purposes  of  the  navigation  until  an  agreement  with  and       Holui 
satisfaction  to  the  land  owners  had  been  made  by  the    GraSracfc: 
undertakers  of  the  canal,  and  as  acts  of  ownership  were 
proved  to  have  been  exercised  by  the  latter  for  a  long 
period  of  time;  it  might  fairly  be  inferred,  that  the 
land  could  not  have  been  so  used  unless  an  agreement 
had  been  made,  vesting  the  soil  in  the  proprietors.    It 
appeared,  that  the  proprietors  had  granted  a  lease  of 
hatches  upon  the  bank  in  question,  to  the  former  owner 
of  the  adjoining  land,  and  as  th*  hatches  belonged  to 
the  proprietors  of  the  navigation,  it  seems  to  follow, 
that  the  soil  in  the  bank  upon  which  the  hatches  were 
placed,  must  have  belonged  to  them*    Secondly,  the 
acts  of  ownership  exercised  by  the  proprietors  of  the 
navigation  upon  different  parts  of  the  bank,  were  ad* 
missible  to  shew  that  the  property  in  the  soil  in  the 
bank  in  question  was  vested  in  them.    In  Stanley  v. 
White  (a\  the  plaintiff's  manor  was  surrounded  on  all 
sides  by  a  belt  of  land  extending  15  feet  beyond  a 
circular  hedge,  within  which  belt,  the  whole  of  it  being 
more  or  less  wooded,  the  trees  in  question  had  been 
cut;  and  it  was  held,  that  acts  of  ownership  exercised 
by  the  plaintiff  or  his  ancestors  on  other  parts  of  the 
belt,  were  evidence  to  shew  that  the  trees  which  had 
been  cut  within  a  particular  part  of  the  belt,  were  the  pro* 
perty  of  the  plaintiffs;  and  Lord  EUenborough  there  said, 
that  if  lands  be  held  all  under  one  general  title  through- 
out one  entire  district,  he  saw  no  objection  to  receiving 
acts  of  ownership  in  different  parts,  as  evidence  of  the 
same  right  throughout  the  whole.  Now,  in  this  case,  the 
right  to  the  soil  as  well  in  the  land  over  which  the  water 

(or)  14£flftf,532. 
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qrfred  by  the  proprietors  erf*  the  navigation,  under  tilt 
i^Swf?  ,     authority  of  the  act  df  parliament  ill  question.  The  batiks 

OOLDNMCH. 

«f  *e  navigation  may,  therefore,  be  considered  as  ofle 
Vftifre  district  held  tinder  a  general  dtle  by  the  ptopffe* 
tftjfc  df  the  HaVigatidft ;  atid  if  that  be  so,  the  dieted 
evident*  was  property  teeeived. 

A  WXitons  (with  whom  Was  MmreH)  contra*  was 
lapped  by  Ad  Court. 

Afifccttr  ©<  Ji  The  ifcotf  on  ft>^  a  new  trial  was  cfe» 
ttfoe$l  dtt  two  grounds.  The  fiivt  wis,  that  improper 
eVtdantto  had  been  re*eitfed»  The  second,  that  the  east 
was  hot  left  to  the  jury  in  the  Way  moat  likely  to  lead 
them  to  a  eottfcct  fcoridusion  lipon  the  object  Upon 
tkti  question  as  to  the  admissibility  of  the  evidence 
received  6n  this  oeeasida,  I  have  Hot  entirely  made  tip 
toy  tniitd*  The  faets  of  this  caste  are  very  dififcfeftt 
from  thGse  proved  in  (Stanley  v.  fVMte,  in  which  ease 
IfttHar  evidence  was  received.  The*e»  the  obvious  pf*- 
sttttptfon  tb  be  drawn  from  the  situation  of  the  property 
Was,  that  all  the  land  Within  the  belt  had  originally 
belonged  to  one  and  the  same  persom  Now  here,  if 
there  has  been  an  acquisition  of  right  by  the  under- 
takers of  this  navigation*  it  must  have  been  made  by 
purchase*  not  of  one  proprietor^  but  of  many,  no  one 
of  whom  could  be  compelled  to  part  with  any  interest 
beyond  that  which  the  act  of  parliament  made  it  com- 
pulsory on  him  to  part  with*  That  is  a  very  Im- 
portant and  material  distinction  between  the  two  eases. 
Assuming*  however,  the  evidence  to  have  been  admit- . 
sible,  and  considering  it  as  evidence  of  ownership  only, 
without  reference  to  the  origin  of  that  ownership,  it 

leaves 
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leaves  the  question  between  the  parties  very  much  in 
doubt.  The  enjoyment  of  the  grass  and  the  herbage 
was  clearly  made  out  to  have  been  in  the  proprietor  of 
the  land ;  the  enjoyment  of  the  trees  and  bushes  prin- 
cipally, perhaps,  in  the  proprietors  of  the  navigation, 
though  that  is  broken  in  upon,  for  there  is  evidence 
that  the  defendant  cut  some  of  the  trees  upon  the  bank. 
I  think,  however,  that  the  point  with  respect  to  the 
origin  of  the  ownership,  if  any  such  ever  existed,  was 
not  so  distinctly  presented  to  the  jury  as  it  ought 
to  have  been.  That  origin  must  have  been  under, 
although  not  by  virtue  of  the  act  of  parliament  Now 
it  is  observable,  that  there  is  not  one  word  in  the 
act  denoting  purchase  or  sale,  or  that  the  soil  is 
to  become  vested  in  the  undertakers  of  the  canal* 
tt  has  been  said,  that  acts  of  this  kind  in  the  reign 
of  Car.  2.  were  drawn  up  more  concisely  than  they 
have  been  in  later  times.  That  probably  is  true ;  but 
it  certainly  was  as  easy  then,  if  the  legislature  had 
contemplated  a  purchase,  to  have  given  to  the  com- 
missioners a  power  of  assessing  the  price  to  be  paid  for 
the  land  taken  on  purchase,  as  to  have  put  the  words 
into  the  act,  that  they  should  have  the  power  to  say 
how  much  and  what  satisfaction  persons  should  have  in 
respect  of  any  prejudice,  loss  or  damage.  Now,  if  all 
that  the  act  gives  authority  to  the  undertakers  to  do, 
might  be  accomplished  without  the  purchase  of  the 
soil,  there  is  no  reason  to  suppose  that  the  soil  would 
be  purchased.  It  is  quite  obvious,  that  the  purposes 
of  the  act  might  be  accomplished  without  the  actual 
purchase  of  the  soil.  For  it  gives  no  power  to  pur- 
chase the  soil  of  the  old  rivers,  and  never  Contemplated 
that  the  undertakers  of  the  work  could  purchase  the  soil 
of  the  channel  of  those  rivers.    It  is  not  essential  to  a 
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1 823*       navigation,  that  the  proprietors  of  it  should  be  the  owners 
either  of  the  soil  over  which  the  water  flows,  or  of  the 
adjoining  land.    And  if  the  vesting  of  the  soil  in  the 
undertakers  of  the  navigation  was  not  necessary,  what 
reason  have  we  to  .suppose  that  that  which  was  not 
necessary  should  have   been  done  ?    Admitting  that 
the  parties  might  by  private  agreement  do  more  than 
the  act  compels  them  to  do,  what  reason  is  there  to 
suppose  that  they  did  so  ?    A  purchase  would  probably 
be  more  expensive  to  the  undertakers  of  the  navigation, 
than  making  a  mere  compensation  to  the  owner  for  the 
damage  done  to  his  land.    The  undertakers  might,  in 
many  cases,  be  unwilling  to  become  purchasers.    The 
proprietors  of  the  land  might  not  choose  to  assent  to  a 
sale,  either  of  the  land  over  which  the  water  was  to  flow, 
or  of  the  bank  adjoining  to  it,  because,  by  so  doing, 
they  would  shut  themselves  out  entirely  from  any  access 
to  the  navigable  channel,  and  thereby  deprive  themselves 
of  all  the  means  of  benefiting  their  own  adjoining  land 
which  they  might  possibly  at  some  future  period  derive 
fiom.it    I  think,  therefore,  that  if  this  case  had  been 
presented  to  die  jury  with  this  view  of  the  act  of  parlia- 
ment, they  would  have  come  to  a  different  conclusion 
from  that  which  they  have  drawn.     But  it  has  been 
urged,  that  the  lease  produced  at  the  trial  was  evidence 
to  shew  that  the  land  in  which  the  sluices  were  placed 
belonged  to  the  lessor  who  was  the  proprietor  of  the 
navigation.    The  great  object  of  the  lease  was  to  grant 
so  much  of  the  water  as  might  be  necessary  for  the 
irrigation  of  the  land  of  the  lessee,  but  it  contains  a 
demise  also  of,  four  hatches  or  sluices  then  standing  on 
the  bank  of  the  river,  not  saying  on  whose  bank:    They 
were  standing  there  for  the  purpose  of  conveying  off  the 
wpter  firpm  the  canal  to  the  pasture  grounds.  It  is  said, 

that 
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that  this  demise  of  the  hatches  imports  that  they  belong  183& 
to  the  lessor,  and  that,  if  they  do  so,  the  bank  lb  which 
those  hatches  are  affixed  most  also  belong  to  him ;  but 
that  is  a  conclusion  which  by  no  means  follows,  because, 
if  they  were  necessary  for  the  purpose  of  maintaining 
the  navigation  of  the  river,  by  admitting  or  excluding 
the  water,  the  undertakers  had  a  right  to  place  the 
hatches  there,  although  they  might  not  be  the  owners 
of  the  soil.  It  is  evident  that  they  were  necessary  for 
that  purpose;  for  the  lease  provides,  that  the  lessees 
should  repair  the  hatches,  so  as  to  keep  the  water  in  the 
river  and  to  preserve  the  navigation ;  and  that  the  lessor 
might,  during  the  term,  as  often  as  it  was  necessary  for 
the  navigation  of  the  river,  or  the  repairing  thereof,  or 
of  the  works  belonging  thereto,  stop  or  shut  down,  or 
keep  shut  or  open  the  said  hatches.  Now  these  provi- 
sions shew  decisively  to  my  mind,  that  these  hatches  had 
been  placed  there  for  the  purpose  of  maintaining  the 
navigation  of  the  river,  and  keeping  a  proper  quantity  of 
water  in  the  navigable  channel.  Upon  the  whole*  I  am 
of  opinion,  that  there  ought  to  be  a  new  trial;  for  even 
if  all  the  evidence  were  properly  received,  still  the  nature 
of  the  powers  given  by  the  act,  and  the  consequences 
naturally  arising  from  them,  were  not  properly  pointed 
out  to  the  jury, 

Bayley  J.  I  am  disposed  to  think  that  the  evidence 
of  the  acts  of  ownership  in  other  parts  of  this  bank,  under 
the  circumstances  of  this  case,  was  improperly  admitted, 
and  am  satisfied  the  case  was  not  presented  to  the  jury 
in  the  way  that  it  ought  to  have  been.  The  act  of  parlia- 
ment gives  to  the  commissioners  the  power  to  do  all 
acts  which  may  be  necessary  for  the  purpose  of  making 
new  channels ;  and  provides,  that  satisfaction  shall  be 
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1823.       made  from  time  to  time  for  any  injury  which  may  arise 
H  to  third  persons.     Now,  under  this  power  of  making 

again*       new  channels,  the  commissioners  would  have  a  right 
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not  only  to  excavate,  but  to  make  banks  in  order  to 
ki«ep  the  water  in  the  channels.  They  are  authorised 
not  only  to  use  the  channel,  but  also  the  adjoining  land, 
fot  any  purpose  which  may  be  necessary  in  order  to 
effect  the  objects  contemplated  by  the  act  of  parliament, 
but  it  gives  them  no  power  to  purchase  that  land.  I 
think,  that  it  ought  to  have  been  presented  to  the  jury, 
that  as  the  act  gives  them  no  express  power  to  pur- 
chase, and  there  was  no  necessity  to  purchase,  therefore, 
the  probability  would  be,  that  they  never  had  pur- 
chased. It  has  been  suggested,  that  although  the  pro- 
prietors, when  they  excavated  the  canal,  did  not  buy 
the  adjoining  land,  yet,  that  by  laying  on  the  bank 
the  earth  dug  out  of  the  channel,  they  would  have 
a  right  to  whatever  might  be  growing  on  that  bank ; 
but  it  seems  to  me,  that  that  is  not  so.  They  would 
be  excused  from  the  trespass  committed  by  laying  the 
earth  on  the  adjoining  land,  because  for  that  they  would 
have  made  satisfaction ;  they  would  be  entitled  to  use 
the  batik  for  all  the  purposes  of  navigation,  but  they 
would  have  no  legal  right  to  have  the  bank  for  the  pur- 
pose of  growing  any  thing  upon  it.  As  to  the  lease 
given  in  evidence,  I  agree  in  the  observations  made  by 
my  Lord  Chief  Justice.  Upon  the  other  point,  I  incline 
to  think,  that  the  plaintiff  was  not  at  liberty  to  go  into 
evidence  of  the  exercise  of  acts  of  ownership  on  other 
parts  of  the  bank,  but  ought  to  have  been  confined  to 
evidence  of  acts  done  on  this  particular  spot.  In  all 
those  cases  where  evidence  of  acts  done  in  one  spot, 
have  been  held  admissible  in  order  to  shew  a  right 
in  another,  a  reasonable  probability  has  been  previously 

made 
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made  oat,  that  th£  whole  land  had  beemfeffirirly  in  ig^j. 
One  owner,  add  had  been  all  subject  to  bile  and  ttfe 
same  bnrdeh.  This  was  the  principle  upon  which  the 
eases  of  Stanley  V.  White,  and  Tyrtohitt  v.  Jfym  pro- 
teed«d.  I  am  not  quite  satisfied  Whether  the  eVidefifce 
ought  to  h&Ve  been  received  iti  the  former  task  on  the 
ple&diftgs  A  the^  were  framed,  because  I  doubt  Whether 
file  pl&httii?  bught  riot  In  his  replication  to  have  Stated, 
that  tile  trees  were*  grbWlhg  on  a  certain  district  cori- 
stittttihg  Otle  belt,  over  the  whole  of  which  he  cUimSd 
the  satrie  right,  and  that  they  Were  his  soil  and  freehold, 
because  that  Would  have  given  the  defendant  to  Under- 
stand that  the  plaintiff  meant  to  give  evidence  of  thUt 
tfcscriptlbii.  Whether  that  be  so  or  hot,  the  decided 
t&e*  proceed  bn  the  ground  of  tinity  of  Ownership 
Or  character"  between  the  ^ot  hi  question  ahd  other 
ptactfc,  with  fespe^t  to  which  the  acts  of  ownership  glveh 
Itt  evidence  are  adduced.  Now,  in  the  preseftt  case, 
there  was  ho  such  uhity  of  ownership  or  th&fader 
established,  fd*  the  acts  of  ownership  kre  exercised  oh 
different  parts  of  a  bahk  of  a  hew  Cut,  which,  in  Jill  pftv 
babflity,  parsed  through  the  lands  of  many  diflfereht 
persons.  It  was  not  necessary,  for  the  purposes  bf  the 
navigation,  that  the  Undertaker*  should  buy  the  land  Of 
ahy  one  proprietor.  Some  might  be  willing,  others 
unwilling  to  sell ;  and  it  is  not  to  be  inferred,  that  be- 
cause nineteen  persons  in  one  particular  lthe  granted 
their  freehold  up  to  the  water's  edge,  that  the  twentieth 
must  have  done  the  same  thing.  I  am  of  opinion,  that 
evidence  of  that  kind  could  not  be  received,  unless  unity 
of  ownership,  or  a  distinct  unity  of  character,  was  pre- 
viously established;  and  for  that  reason,  if  there  werfe 
no  otter,  it  seems  to  me,  that  there  otlght  to  be  i  new 
trial 
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IMS.  Holroyd  J.    I  am  clearly  of  opinion,  that  the  act 

^^  of  the  16  &  17  Car.  2.  did  not  give  the  right  of  soil 
to  the  proprietors  of  the  canal;  it  contains  no  clause 
compelling  the  proprietors  of  land  to  sell :  any  purchase, 
therefore,  would  be  totally  independent  of  the  powers 
given  by  the  act  of  parliament  The  act  does  compel 
the  proprietors  to  allow  the  use  of  the  land  through 
which  the  river  passes,  and  of  the  land  adjoining, 
for  all  purposes  useful  or  beneficial  to  the  navigation. 
There  was  no  necessity,  therefore,  for  the  commis- 
sioners to  make  any  compensation  or  satisfaction,  ex- 
cept for  such  use  of  the  land  as  the  act  empowered 
them  to  have;  that  being  the  case,  the  presumption 
arising  out  of  the  powers  given  by  the  act  is  against  their 
having  made  any  purchase.  Now  on  the  trial  the  act 
seems  to  have  been  considered  as  affording  grounds  to 
presume  that  a  purchase  was  actually  made;  and,  for 
the  reasons  already  given,  the  lease  of  the  hatches  or 
sluices  appears  to  me  to  have  very  little  effect.  With 
respect  to  the  evidence  of  other  acts  done  upon  other 
parts  of  the  bank,  the  present  impression  upon  my  mind 
is,  that  such  evidence  was  not  admissible,  because  there 
was  no  preliminary  evidence  to  shew,  that  the  whole  line 
of  the  bank  had  ever  been  one  property,  belonging  to 
one  person,  or  held  under  one  title,  before  the  exist- 
ence of  the  navigation;  and  upon  that  ground,  I  in- 
cline to  think,  that  that  evidence  ought  not  to  have 
been  received. 

Best  J.  I  am  of  opinio^,  that  the  statute  of  the 
16  &  17  Car.  2.  gives  no  right  to  the  undertakers  of 
the  canal  to  purchase  the  soil ;  it  gives  a  mere  ease- 
ment, a  right  to  make  and  cut  the  canal  and  towing- 
paths,  and  such  othe  re  necessary,  for  the 

purposes 
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purposes  contemplated  by  the  act.     It  has  been  said,        1823* 
that  the  powers  given  to  the  commissioners  necessarily        H 
imply  the  right  to  the  soil ;  because,  as  the  land  which 
is  covered  by  water  cannot  be  used  by  the  former  owner 
of  the  soil,  it  gives  to  the  proprietor  of  the  navigation 
the  right  of  soil.     In  order  to  construe  this  statute,  it 
may  be  proper  to  look  at  the  language  of  other  statutes 
made  in  pari  materia.     Now  the  23  Hen.  8.  c.  5.,  by 
which  authority  is  granted  to  the  commissioners  of  sewers 
to  do  certain  things,  is  an  act  of  this  description,  and  the 
language  used  is  similar  to  that  of  the  present  act.     Al- 
though the  commissioners  of  sewers  have  authority  to 
repair  the  banks  of  rivers,  yet  it  is  perfectly  clear,  that 
they  have  no  property  in  the  soil ;   and  if  they  make  a 
bank  near  to  a  river,  the  property  in  the  bank  is  not  in 
them,  but  in  the  owner  of  the  soil.    Callis,  74.    And  in 
the  case  of  The  Duke  of  Newcastle  v.  Clarke  (a),  it  was 
held,  that  they  had  no  property  in  a  wall  or  dam  erected 
by  them  across  a  navigable  river,  so  as  to  entitle  them 
to  maintain  trespass.     It  appears  to  me,  that  these  are 
authorities  to  shew,  that  the  proprietors  of  this  navi- 
gation have  no  property  either  in  the  soil  over  which 
the  water  flows,  or  in  the  adjoining  banks.     I  am  also 
of  opinion,  that  the  evidence  objected  to  ought  not  to 
have  been  received.     The  question  between  the  parties 
in  this  case  was,  to  whom  the  right  of  soil  in  the  bank 
belonged?  Now  how  was  that  question  to  be  decided. 
In  the  first  place,  by  title-deeds,  which  must  clearly  re- 
late to  the  locus  in  quo,  or  no  inference  whatever  can  be 
drawn  from  them.     If  title-deeds  cannot  be  produced, 
the  next  best  evidence  is  possession;  but  then  it  must  be 
the  possession  of  the  locus  in  quo.    In  this  case  there  was 

(a)  2B.Mwre,*66. 

no 
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18<?Sf  no  evidence  of  possession.  The  only  other  evidence  must 
9msjM  he  acts  of  ownership:  now  acts  of  ownership  can  only 
prove  that  which  would  be  better  proved  by  title-deeds  or 
possession.  Acts  of  ownership,  when  submitted  to,  are 
analogous  to  admissions  or  declarations,  by  the  party 
submitting  to  them,  that  the  party  exercising  them  has  a 
right  so  to  do,  and  that  he  is,  therefore,  the  owner  of  the 
property  upon  which  they  are  exercised.  The  declaration 
of  A.9  who  is  in  possession  of  land,  that  B.  is  the  owner  of 
thfrt  land,  is  evidence  in  favour  of  B.  and  against  A.f  as  to 
that  particular  portion  of -land ;  but  it  is  no  evidence  that 
B.  is  the  owner  of  the  adjoining  land,  which  is  occupied 
by  another  person,  unless,  indeed,  A.  and  the  holders  of 
the  adjoining  lands  all  held  by  one  and  the  same  title. 
Generally  speaking,  therefore,  acts  of  ownership,  sub- 
mitted to  by  the  holder  of  one  portion  of  land,  cannot 
be  any  evidence  that  the  person  exercising  them  has  any 
right  to  the  adjoining  land.  Besides,  one  landholder 
might,  from  good-nature  or  other  causes,  permit  acts 
which  others  would  refuse ;  or  he  might  lose  his  rights  by 
negligence.  It  would  be  extremely  hard,  therefore,  to 
construe  the  implied  acknowledgment  arising  from  acts  of 
ownership  exercised  over  the  land  of  A.  to  be  received  as 
evidence  of  an  acknowledgment  of  a  similar  right  over  the 
land  of  B.y  who  has  never  submitted  to  any  acts  of  the  kind. 
Upon  principle,  therefore,  I  am  of  opinion,  that  this  evi- 
dence ought  not  to  have  been  'received.  In  the  case  of 
Stanley  v.  White  such  evidence  was  received,  upon  the 
ground,  that  it  was  to  be  presumed  that  the  whole  of  the 
property  within  the  belt  once  belonged  to  the  Stanley 
family ;  but  there  is  no  ground  for  any  such  presumption 
here.  In  the  case  of  Tyraohitt  v.  Wynn  it  was  expressly 
decided,  that  acts  of  ownership  exercised  upon  other  parts 

of 
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of  the  waste  of  the  manor,  were  not  admissible,  to  prove  1823. 
that  a  certain  portion  of  common  land  was  the  soil  and 
freehold  of  the  lord  of  the  manor,  unless  it  was  first  esta- 
blished that  the  locus  in  quo  was  part  of  one  entire 
district,  honor,  or  manor,  to  which  those  acts  were  ap- 
plied. Upon  principle,  therefore,  as  well  as  upon  au- 
thority, I  am  of  opinion,  that  this  evidence  ought  not 
to  have  been  received. 

Rule  abwlute. 


Richards  against  Bennett  and  Another.       Saturday, 

JFsbruory  lit* 

^RESPASS  for  taking  a  cheese,  the  property  of  When  in  an 

plaintiff,  at  Farringdon,  in  the.  county  of  Berks,  and  pass  the  lord  of 
converting  it  to  the  use  of  the  defendants.     There  were  ISmbm^ 
several  pleas,  but  the  ojily  one  that  proved  material  was  ^|™f^^ 
as  follows.    That  before  and  at  the  said  time  when,  &c  Y™*}***'  J01 

by  reason  of 

the  said  defendant  Bennett  was  and  still  is  seised  in  his  thoae  *"*&«», 

but  generally 

demesne,  as  of  fee,  of  and  in  the  manor  of  Farringdon,  at  lord  of  the 

maiior»  for  a 

in  the  county  aforesaid,  with  the  appurtenances,  whereof  toll  upon  all 

_  ffOOOft  DOOffDC 

the  said  town  of  Farringdon,  at  the  said  time  when,  &c  and  delivered, 
and  from  time  immemorial,  hath  been  and  still  is  part  whmand 
and  parcel;  and  which  town  of  JR,  before  and  at  the  o^e^faT1 
said  time  when,  &c.  was  and  from  time  immemorial  has  ^wn  with,!??e 

manor,  wnicn 

been  and  still  is  divided  into  two  tithings  or  townships;  *j*™*??^ 
and  that  the  said  defendant  Bennett,  and  all  those  whose  been  parcel  of 

the  manor: 
Held,  after  ver* 
dict,  that  this 

was  good  as  a  claim  of  toll  traverse,  although  the  burthens  sat  out  did  not  constitute  a 

sufficient  consideration  for  a  toll  thorough. 

Where  a  legal  commencement  of  *  prescription  can  be  presumed,  that,  after  Terdict,  is 

sufficient  to  support  the  claim. 

estate 
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1823* 

RlCKAftDS 

against, 
Bknkk^t. 


estate  he  now  hath,  and  at  the  said  time  when,  &c  had, 
of  and  in  the  said  manor  with  the  appurtenances,  for 
the  time  being,  from  time  whereof,  &c  have  repaired  and 
maintained,  and  have  been  used  and  accustomed,  &c  to 
repair,  at  their  and  his  proper  costs  and  charges,  a  cer- 
tain market-house*  a  certain  blind-house  or  lock-up 
house,  a  certain  pound  within  the  said  town  of  F.9 
and  divers,  to  wit,  two  pair  of  stocks  within  the  said 
town  of  F.9  so  being  part  and  parcel  of  the  said  manor 
as  aforesaid,  and  one-half  of  a  certain  bridge  called 
JRadcot  Bridge,  and  the  pound  and  stocks  within  the 
township  of  Great  Cornell,  and  the  pound  and  stocks 
within  the  township  of  Little  Cornell,  when  and  as  often 
as  need  or  occasion  has  been  or  required,  or  shall  be  or 
require,  and  to  provide  and  keep  in  repair,  at  his  and 
their  proper  costs  and  charges,  the  stalk  and  stallages 
used  at  all  and  every  of  the  markets  and  fairs  from  time 
to  time  held  within  the  said  town  of  F.9  and  also 
to  provide  and  keep  in  repair,  at  his  and  their  proper 
costs  and  charges,  a  certain  brass  bushel  measure,  for 
the  use  and  benefit  of  all  persons  residing  in  or  resort- 
ing to  the  said  town  of  jR,  so  being  part  and  parcel 
of  the  said  manor  as  aforesaid,  and  having  occasion  to 
use  the  said  bushel;  and  that  he  the  said  defendant 
Bennett,  and  all  those  whose  estate  he  now  hath,  and  at 
the  said  time  when,  &c.  had,  of  and  in  the  said  manor 
with  the  appurtenances,  from  time  whereof,  &c  have 
had,  received,  and  taken,  and  have  .been  used  and  accus- 
tomed to  have,  receive,  and  take,  and  of  right  ought  to 
have  had,  received,  and  taken,  and  the  said  defendant 
Bennett  still  of  right  ought  to  have,  receive,  and  take, 
for  every  ton  of  hard  cheese  brought  into  the  said  town 
of  F.  for  sale*  and  there  sold  and  delivered  within  the 

said 
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said  town,  or  bought  elsewhere  than  in  the  said  town,       1823. 
but  brought  into  the  said  town  for  the  purpose  of  being 
delivered,  and  delivered  within  the  said  town,  so  being 
within  and  parcel  of  the  said  manor,  a  certain  reason- 
able toll  or  duty,  that  is  to  say,  the  sum  of  &L  for  each 
and  every  ton  of  such  cheese,  and  so  in  proportion  for  a 
smaller  quantity  than  a  ton,  the  same  being  payable  and 
to  be  paid  by  the  seller  of  such  cheese,  after  the  arrival  - 
thereof  within  the  said  town  of  JF.,  and  where  the  same 
was  ready  to  be  delivered,  but  before  the  actual  delivery 
thereof,  to  the  purchaser  thereof   (except  in  certain 
cases  not  material  to  be  mentioned) ;  and  when  and  as 
often  as  the  said  toll  or  duty  hath  been  and  remained 
unpaid,  after  reasonable  request  and  demand  {hereof 
made  of  the  seller  of  the  said  cheese,  if  personally  pre- 
sent at  the  delivery  thereof,  or  if  the  seller  should  not 
be  present,  then,  of  the  person  actually  delivering  such 
cheese  for  and  on  behalf  of  the  seller,  the  owner  of  the 
said  manor,  by  himself  and  his  servants  for  the  time 
being,  from  time  whereof,  &c.  have  used  and  been  ac- 
customed to  distrain,  and  of  right  ought,  &c  and  the 
said  defendant  Bennett  still  of  right  may  distrain  a  rea- 
sonable part  of  the  cheese  so  brought  into  the  said  town, 
for  the  purpose  of  being  delivered  there  as  aforesaid, 
and  so  delivered  there  as  aforesaid,  and  to  keep  and  de- 
tain such  distress  until  the  said  toll  should  and  shall  be 
satisfied  to  them.    The  plea  then  contained  a  justifi- 
cation by  the  defendant  Bennett,  as  lord  of  the  manor, 
and  the  other  defendant,  as  his  servant,  for  seizing  the 
cheese  in  question  for  non-payment  of  toll,  and  stated 
all  the  facts  necessary  to  bring  the  case  within  the  pre- 
scription above  set  out.    The  replication  traversed  the 
prescription,  and  upon  that  traverse  issue  was  joined. 
Vol.  I.  Q  At 
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1823,  At  the  trial,  before  Garroto  B.,  at  the  last  Spring  assizes 
for  Berkshire,  a  verdict  was  found  for  the  defendant,  and 
in  Easter  term  last  a  rule  was  obtained  for  entering 
judgment  for  the  plaintiff,  non  obstante  veredicto,  on 
the  ground  that  the  plea  did  not  shew  any  sufficient 
consideration  fdr  the  toll,  and  Truman  v.  Walgham  (a) 
was  cited.    And  now, 

W.  E.  Taunton,  Shepherd,  and  R.  B.  Comyn  shewed 
cause.  The  case  of  Truman  v.  Walgham  is  very  dis- 
tinguishable from  the  present;  there  the  toll  was 
claimed  by  reason  of  the  defendant's  repairing  divers 
streets  in  the  town  of  Gainsborough,  without  alleging 
that  the  plaintiff's  cart  passed  through  those  streets. 
No  such  definite  reason  is  assigned  for  the  present  claim, 
which  is  made  generally  by  the  lord  for  goods  brought 
within  the  manor,  and  delivered  there,  and  therefore 
falls  within  the  principle  of  James  v.  Johnson,  (£)  And 
in  Lord  PeUiam  v.  Pickersgill  (c),  Butter  J.  expressly, 
points  out,  as  a  distinction  between  that  case  and  Trur 
man  v.  Walgham,  that  in  the  latter  the  claim  was  not 
made,  because  the  plaintiff  had  passed  over  the  manor 
or  land  of  the  defendant,  but  because  he  had  passed 
along  a  public  street,  and  it  did  not  appear  that  the 
road  through  that  street  was  repaired  by  the  defendant. 
There  are  many  other  cases  collected  in  Warrington  v. 
Moseh/(d),  which  shew  that  the  claim  of  toll,  as  disclosed 
by  these  pleadings,  may  be  sustained.  "  In  8  Edw.  3. 
pi.  376,  the  defendants  justified  in  trespass,  for  pulling 
down  a  fold,  as  servants  to  the  lady  of  the  manor  of 
Hastings,  who,  by  reason  of  her  seignory,  had  a  free- 

(c)  1  Pft.  996.  (*)  2  JIM.  149. 

(c)  1  T.  M.  660.  .  (<i)  4  Jtfod  519. 

hold 
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hold  throughout  the  said  vitl,  so  that  no  other  could 
fold  there  Without  her  leave ;  this  extends  to  strangers  _^ 
as  well  as  to  those  of  the  vill,  and  yet  it  was  held  gobct.  .^ofa* I 
So  in  Dyer  (a),  where  the  mayor  of  London  sued  upon 
a  custom  to  have  of  every  alien  who  brought  salt  into 
me  port  of  London,  one-twentieth  part  thereof,  with- 
out shewing  any  reason  or  consideration  for  the  claim, 
judgment  was  given  for  the  plaintiff.  So,  wherd  die 
lord  claimed  to  grind  all  corn,  &a,  it  was  ielcf,  that  no 
consideration  need  be  stated,  (b)  Now  here,  it  is  al- 
leged, that  the  town  of  Farringdon  has,  from  time  im- 
memorial, been  a  part  of  the  manor  of  Fqrringaon^ 
whereof  the  defendant  Bennett  is  seised  in  fee,  which  is 
sufficient  to  ground  a  claim  to  the  toll  in  question*  In 
Crispe  v.  Behcood(c)9  the  plaintiff  brought  trespass 
against  the  defendant,  for  taking  120  deal  hoards  of  the 
plaintiff.  Defendant  justified,  for  that  Sir  tr.H.  is 
seised  in  fee  of  the  manor  of  G.,  within  which  manor 
there  is,  and  time  out  of  mind  hatn  been  a  wharf,  re-' 
paired  by  the  lord  of  the  manor,  being  upon  the  river 
Trent;  by  reason  of  which  the  lord  has  tad  a  toll  of 
2d.  per  ton  of  all  merchandises  put  on  land  within  the 
manor,  (not  saying  upon  the  wharf,)  and  for  non-pay- 
ment to  distrain  a  reasonable  part  of  the  goods ;  ana 
that  the  plaintiff  put  on  land  within  the  manor  120  tons 
of  deal  board*,  and  refused  to  pay  the  toll,  for  which 
the  defendant,  as  servant  to  Sir  W.  H.  distrained  the 
boards  in  question.  Plaintiff  replied  de  injuria,  and 
after  verdict,  judgment  was  given  for  the  defendant, 
and  it  was  held,  that  landing  within  the  manor  wad  a 
sufficieqt  consideration  for  the  toll.     [Best  J.  The  argu- 

1 '  (a)  Dy€rf  558. 6.  pL  27.        (6)  F-  N.  3.  125.         (c)  5  Lev.  42 4. 
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1823.  meat  for  the  defendants  in  that  case,  which  appears  to 
have  been  adopted  by  the  Court,  is  very  important  for 
the  present  defendants ;  it  is  thus  stated.  "  And  it  may 
be  intended,  that  all  the  lands  within  the  manor  are  de- 
mesnes of  the  manor,  for  so  they  were  at  first,  till  the 
lord  divided  them  among  his  tenants.  And  supposing 
that  those  lands  are  not  now  parcel  of  the  demesnes, 
bat  given  to  the  tenants  in  fee,  yet  the  prescription  may 
have  a  reasonable  commencement,  viz.  that  when  the 
lord  divided  those  lands  among  his  tenants,  he  reserved 
this  toll,  for  landing  of  goods,  to  himself."]  The  case  of 
Smith  v.  Shepherd*  as  reported  in  Cro.  Eliz.  {a)  is  also  in 
favour  of  the  defendant.  But  it  is  not  necessary  to 
maintain  the  propriety  of  that  judgment,  for  here  it  is 
stated,  that  the  defendant  Bennett  is  lord  of  the  manor 
of  Farringdon,  that  the  town  of  Farringdon  is  within 
the  manor,  and  that  the  goods  were  brought  into  the 
town  for  the  purpose  of  being  delivered  there.  The 
present  case  is,  therefore,  undistinguishable  from  Crispe 
v.  Belmood,  which  was  confirmed  in  Colton  v.  Smith.  (5) 
The  defendant  is  not  bound  to  define  the  nature  of  the 
toll,  and  to  claim  it  either  as  a  toll  traverse  or  toll 
thorough ;  the  plea  shews  that  the  goods  were  brought 
into  the  defendant  Bennetts  manor;  and  besides,  that  a 
variety  of  burthens  borne  by  him  are  set  out  as  consider- 
ations for  the  toll.  The  claim,  however,  is  general ;  those 
considerations  alone  are  not  relied  upon  as  the  foundation 
of  it ;  and  therefore,  although  they  may  be  considered 
insufficient  to  support  the  claim,  yet  still,  if  sufficient 
appears  without  them  to  entitle  the  lord  of  the  manor 

(o)7l0.   6*  &C,dttinrij  reported  mHoore,  574.     (*)  Cowp.41. 
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to  a  toll,  the  defendants  are  entitled  to  judgment,  and 
this  rule  must  be  discharged. 

Jervis  and  G.  Cross  contra.  The  plea  should  have 
defined  the  claim  either  as  a  toll  traverse  or  a  toll 
thorough.  That,  however,  has  not  been  done;  and 
the  observation  made  upon  the  plea  in  Truman  v, 
Walgham  is  applicable  to  this  case.  The  Court  there 
said,  "  The  plea  is  as  bad  as  can  be.  The  lord  baa 
artfully  tried  to  make  it  doubtful,  whether  this  be  a  toll 
traverse  or  a  toll  thorough ;  for  he  has  confounded  them 
together :  the  consideration  he  claims  it  for,  is  for  mend- 
ing the  highway,  and  he  would  have  us  believe  it  is  for 
passing  through  his  own  manor  or  land."  In  the  present 
case,  the  claim  upon  the  face  of  the  plea  is  of  a  toll 
thorough,  and.  therefore  cannot  be  supported,  unless  a 
sufficient  consideration  is  shewn.  Now  here  the  plain- 
tiff had  not  the  benefit  of  any  one  of  the  considerations 
stated.  \H6hnyi  J.  That  should  have  been  replied*] 
Then  the  case  of  Truman  v.  Walgham  is  decisive  as  to 
the  insufficiency  of  the  considerations.  \Bayley  J. 
There  the  defendant  was  fettered  by  the  words  "  by 
repson  whereof,'9  introduced  after  the  statement  that 
divers  streets  were  repaired  by  him.]  It  is  true  that 
those  formal  words  are  not  to  be  found  in  this  plea,  bat 
various  considerations  are  stated  as  the  ground  of  the 
claim  i  and  if  those  considerations  fail,  the  prescription 
is  bad.  {Bayley  J.  But  may  not  all  those  consider- 
ations be  struck  out,  and  the  claim  be  left  as  a  claim 
generally  by  the  lord  of  a  manor  to  a  toll  by  prescrip- 
tion?] In  order  to  support  such  a  claim,  sufficient 
must  be  shewn  to  raise  a  presumption  that  a  good  con- 
sideration once  existed.    Now  it  is  not  stated  in  this 
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1823.  plea  that  those  under  whom  the  defendant  claims  ever 
were  seised  of  the  demesnes  of  the  manor  of  F. ;  it  may 
be,  therefore,  that  although  lords  of  the  manor,  yet  he 
and  those  whose  estate  he  hath  never  were  lords  of  the 
soil.  tBayley  J.  Originally,  the  lords  of  manors  w$r$ 
lords  of  the  soil  also,  but  in  progress  of  t^e  the  lands 
were  granted  out  to  their  tenants.]  The  c?se  of  Qrisp? 
v.  Betwood{a)  is  the  only  one  in  point  for  the  defend- 
ant; and  the  effect  of  that  is  much  weakened  by  what 
fell  from  Lord  Mansfield  in  CdU&n  v.  Smith  (b\  which 
Was  another  cause  arising  out  of  the  same  claim :  he 
there  says,  rt  In  this  case,  every  body  that  pays  has  a 
benefit ;  for,  if  they  go  to  the  wharf,  they  have  the  be- 
nefit of  it,  and  if  they  land  their  goods  elsewhere 
Within  the  manor,  they  land  upon  the  Plaintiff's  private 
property ;  and  in  3  Lev.  424.,  the  Court  held  the  con- 
sideration good."  It  is  therefore  manifest  that  Lord 
Mansfield  thought  the  validity  of  the  claim  depended 
upon  the  ownership  of  the  soil.  The  case  of  Lord 
Petham  v.  Pickersgill  (c)  is  very  distinguishable  from  the 
present;  there  the  jury  found,  as  a  fact  which  was 
stated  on  the  special  verdict,  that  the  ownership  of  the 
soil  as  well  as  of  the  manor  was  in  the  crown  before 
the  time  of  legal  memory,  and  that  they  were  not  se- 
vered until  the  reign  of  Car.  1.;  and  in  Lord  Pelhamv. 
Haigue,  there  cited,  the  Court  of  C.  P.  came  to  a  dif- 
ferent decision,  the  case  before  them  being  silent  as  to 
the  ownership  of  the  soil.  There  is  another  important 
distinction  between  Lord  Pelham  v.  Pickersgill  and  this 
case:  there  it  was  stated  upon  the  record,  that  the 
highway  and  the  toll  were  coeval,  so  that  it  might  be 

(«)  9£ef.  424.  (ft)  1  C*#p.  47.  (c)  lT.B.660> 
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presumed  that  the  grant  of  the  highway  was  the  cop-       1823. 

sideration  for  the  toll.  Here  that  cannot  be  relied 
upon,  for  nothing  of  the  kind  is  stated ;  and  according 
to  Truman  v.  Walgham^  the  subject's  right  to  pass 
along  a  highway  was  before  all  prescriptions.  The 
case  of  Lord  Pelham  v.  Pickersgill,  so  far  from  being 
an  authority  in  favour  of  the  present  defendants,  recog- 
nised and  confirmed  the  general  principle  that  there 
must  be  a  quid  pro  quo  in  order  to  support  a  claim  of 
toll.  The  same  principle  was  acted  upon  in  Smith  v. 
Shepherd  (a),  Warrington  v.  Moseley  (J),  and  Truman 
v.  Walgham,  and  is  adopted  in  Corn.  Dig.  ToU(C)9  and 
2  Roll.  Abr.  522.  Tolly  (B).  Here  there  is  nothing  to 
shew  that  an  equivalent  for  the  burthen  sought  to  be 
imposed  was  ever  conferred  upon  the  public.  The 
plaintiff  is  therefore  entitled  to  judgment,  notwith- 
standing the  verdict  found  for  the  defendant ;  for  if  the 
prescription  is  bad,  the  plea  does  not  disclose  any  suf- 
ficient justification  in  law  for  the  trespass  which  was 
committed. 

Abbott  C.  J.  The  plea  in  this  case  alleges,  not  only 
that  the  manor  has  existed  from  time  immemorial,  but 
also  that  the  town  of  Farringdon  has  from  time  imme- 
morial been  part  of  the  manor.  It  is,  therefore,  to  be 
presumed,  that  before  the  time  of  legal  memory,  the 
site  of  the  town  belonged  to  the  lord.  It  is  also  alleged, 
that  the  toll  has  been  paid  immemorially.  We  may, 
therefore,  fairly  infer,  that  the  toll  was  originally  granted 
to  the  lord,  in  consideration  of  his  consenting  that  the 
soil  of  the  manor  should  be  laid  out  in  the  streets  of 

(a)  Moore,  574.        (6)  4  Mod.  519.     Comb.  295.     Holt,  679.  S.  C. 
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1823.  the  town.  The  cases  of  Crispe  v.  Belvcood,  Colton  v. 
Smith,  and  Lord  Pelham  v.  PickersgiU,  prove,  that  if 
such  a  consideration  can  be  presumed,  it  is  sufficient  to 
support  the  claim  made  in  this  case.  The  objection 
which  existed  in  Truman  v.  fValgham9  and  upon  which 
that  case  was  decided,  does  not  apply  here.  There  the 
plea  set  out  certain  considerations  for  the  toll  in  such  a 
manner  as  entitled  the  plaintiff  to  judgment,  if  those 
considerations  were  insufficient  in  law  to  support  the 
claim.  Here,  although  certain  considerations  are  al- 
leged, yet  the  claim  of  toll  is  general,  and  not  by  reason 
of  those  considerations.  Admitting,  therefore,  that 
those  would  be  insufficient,  yet,  if  we  can  fairly  infer 
a  legal  commencement  of  this  prescription,  the  defend- 
ant is,  at  all  events  after  verdict,  entitled  to  our  judg- 
ment. 

Bay  ley  J.  I  am  of  opinion,  that  the  toll  claimed  is 
good  as  a  toll  traverse.  The  plea  alleges  certain  special 
considerations  for  the  claim.  It  appears,  indeed,  that  the 
Plaintiff  is  a  stranger  to  those  considerations ;  but  the 
defendant  is  entitled  to  succeed  upon  the  ground  of  others 
which  are  not  expressly  set  out,  but  may  fairly  be  infer- 
red. It  is  stated,  that  the  plaintiff  is  lord  of  the  manor 
of  Farringdon,  and  that  the  town  of  F.  has  from  time 
immemorial  been  part  and  parcel  of  the  manor.  The  plea 
next  states  certain  burthens  borne  by  the  lord,  and  then 
that  the  lord  and  those  whose  estates  he  hath,  have,  from 
time  immemorial,  taken  the  toll  in  question ;  not  stating 
that  it  has  been  taken  by  reason  of  the  considerations 
set  out.  They  are  mentioned  as  it  were  collaterally, 
and  the  claim  is  made  generally  by  the  defendant, 
Bennett,  as  lord  of  the  manor,  for  goods  brought  into 
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the  town  of  JR,  being  part  of  the  manor,  and  therefore, 
necessarily  brought  over  a  part  of  the  manor.  Inas- 
much, therefore,  as  there  was  a  time  before  legal  me- 
mory when  the  whole  soil  of  manors  belonged  to  the 
lords  of  them,  we  may  presume  that  this  toll  was  granted 
at  a  time  when  the  whole  soil  of  the  manor  of  i?ar- 
ringdon  was  vested  in  those  under  whom  the  defendant, 
Bennett,  claims.  Now  judgment  ought  not  to  be  entered 
for  the  plaintiff  non  obstante  veredicto,  unless  the  pre- 
scription as  pleaded  must  necessarily  be  bad.  If  a  legal 
commencement  of  the  claim  to  this  toll  can  be  pre- 
sumed, that  is  now  sufficient,  a  verdict  having  been 
found  for  the  defendants.  This  toll  may  fairly  be  pre- 
sumed to  have  been  granted  at  a  time  when  the  lord 
of  the  manor  was  also  owner  of  the  soil  in  return  for  the 
dedication  of  a  part  of  that  soil  to  the  public  Upon 
this  view  of  the  case,  it  falls  exactly  within  Crispe  v.  Brf- 
voodj  Pelham  v.  PicJcersgittj  and  Cotton  v.  Smith,  The 
rule  must  therefore  be  discharged. 


1823. 
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Holeoyd  J.  I  am  alsd  of  opinion,  that  the  pre- 
scription as  pleaded  is  good  in  point  of  law,  the  ob- 
jection to  it  having  been  made  after  the  jury  have  found 
that  the  prescription  exists  in  fact.  It  is  not  a  claim 
for  toll  for  the  privilege  of  going  along  a  highway,  but 
a  claim  by  prescription  by  a  lord  of  a  manor  for  toll 
upon  goods  sold  and  brought  into  the  manor  for  de- 
livery. It  is  not  a  claim  for  passing  through  the  manor, 
but  for  bringing  goods  into  it  and  delivering  them 
there.  That  such  a  prescription  is  good,  is  established 
by  three  cases,  James  v.  Johnson,  Crispe  v.  Belwooa\  and 
Cotton  v.  Smithy  and  in  those  cases  the  consideration 
was  not  co-extensive  with  the  claim.     In  the  last  two, 

the 


[1!W*- 


2$4  CASES  in  HILARY  TERM 

1828.  the  consideration  was  repairing  a  wharf  within  a  manor, 
and  the  claim  was  of  toll  upon  all  goods  landed  upon 
the  wharf  or  elsewhere  within  the  manor.  In  the  cases 
where  a  claim  of  toll  for  going  along  a  highway  was 
held  bad,  no  sufficient  consideration  was  stated  for 
abridging  the  subject's  right  of  passing  free -along  a 
highway*  It  was  therefore  necessary,  in  order  to  esta- 
blish the  claim  in  those  cases,  to  shew  that  the  highway 
did  not  exist  before  the  toll.  In  the  case  of  the  Mayor 
of,  Nottingham  v.  "Lambert  (a),  a  prescription  to  take  toll 
for  passing  on  an  ancient  navigable  river  through  the 
plaintiff's  manor,  was  held  bad ;  but  Willes  C.  J.,  in 
delivering  the  judgment  of  the  Court,  distinguishes  that 
case  from  those  which  are  relied  upon  as  in  point  with 
the  present  It  seems  to  me,  therefore,  that  in  this  case 
a  sufficient  consideration  is  implied.  It  does  not  appear 
by  the  record  whether  the  goods  were  brought  along  a 
highway  or  not ;  that  is  not  stated  in  the  plea,  and  it 
should  have  been  replied  by  the  plaintiff,  if  he  intended 
thereby  to  shew  that  the  toll  claimed  was  a  toll  thorough, 
according  to  the  case  of  James  v.  Johnson* 

Best  J.  The  distinction  between  the  two  descriptions 
of  toll  is  well  given  in  a  note  to  Fitzherberfs  Natura 
Brevium,  227.  "  Toll  thorough  is  in  the  highway,  bat 
toll  traverse  is  for  passing  over  another's  ground."  In 
the  latter  case,  the  use  of  the  soil  is  a  sufficient  consider- 
ation for  the  toll,  and  it  is  not  necessary  to  state  any  other 
in  support  of  a  claim  to  it.  But  in  the  former,  it  is  in  a 
highway;  that  is,  where  the  proprietor  had  a  right  of 
passage  before  the  grant  of  toll;    and,  therefore,  the 

(a)  WUle»,l\\. 
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claimant  must  shew  that  something  is  done  by  him  be-  1823. 
neficial  to  the  person  against  whom  he  makes  the  claim. 
This  distinction  is  also  taken  by  Lord  C.  J.  WMe$  in 
the  case  of  the  Mayor  of  Nottingham  v.  Lambert.  It 
does  not  appear  in  this  case,  that  the  plaintiff  could 
derive  any  benefit  from  any  one  of  the  things  which  the 
defendant  states  he  is  bound  to  do,  therefore,  this  toll 
cannot  be  Supported  as  a  toll  thorough.  In  Colton  v. 
Smith,  the  consideration  stated  was  not  sufficient  to 
support  a  toll  thorough ;  but,  as  it  was  alleged  that  the 
claimant  was  lord  of  a  manor,  and  that  the  goods  were 
landed  within  the  manor,  that  was  holden  sufficient  to 
support  the  toll  as  a  toll  traverse.  So,  in  this  case,  we 
may  reject  all  the  considerations  set  out  to  support  a 
toll  thorough,  and  stay,  still  there  is  enough  to  support 
the  toll  as  a  toll  traverse.  The  plea  alleges,  that  the 
cheese  was  brought  from  some  other  place  into  the  de- 
fendant's manor  to  be  there  delivered.  It  does  not  state 
that  it  was  carried  over  the  defendant's  lands  so  as  to 
make  the  case  exactly  like  that  of  Lord  Pelliam  v. 
PickersgiU,  but  enough  is  shewn  to  raise  a  presumption, 
that  at  the  time  when  the  toll  was  granted,  the  land  over 
which  the  cheese  was  carried  was  the  defendant's  land, 
and  that  is  sufficient,  after  verdict,  to  establish  the 
possibility  of  the  legal  commencement  of  the  toll,  tmcl 
therefore  to  support  the  prescription.  In  the  cases  of 
Lord  Pelham  v.  Pickers/rill,  Colton  v.  Smith,  Crispe  v, 
Behoood,  and  James  v.  Johnson,  the  land  over  which  the 
road  passed  did  not  belong  to  the  party  who  claimed 
the  toll  at  the  time  of  the  claim.  In  Crispe  v.  Belwood, 
it  was  argued  at  the  bar,  and  the  argument  was  adopted 
by  the  Court,  that  by  shewing  that  the  party  claiming 
tfie  toll  was  lord  of  the  manor,  a  presumption  was 
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1823.       raised,  that,  at  the  time  when  the  toll  was  established, 

„  such  party  was  owner  of  the  soil,  because  all  the  soil 

again*       within  the  ambit  of  the  manor  in  ancient  times  belonged 

BxHNITT. 

to  the  lord*  This,  I  believe,  was  historically  true,  and, 
although  the  lord  has  parted  with  his  soil  over  which 
the  road  passes,  he  may  have  reserved  to  himself  the  toll 
that  was  paid  for  the  use  of  the  road,  and  then  the 
toll  traverse  had  a  legal  commencement  The  case  of 
Truman  v.  Walgham  has  been  cited,  in  which  it  is  re- 
ported that  the  Court  said,  that  the  toll  could  not  be 
supported,  because  it  went  to  deprive  the  subject  of  his 
common  right  and  inheritance  to  pass  through  the 
king's  highway,  which  right  of  passage  was  before  all 
prescriptions,  and  Moore,  574.  is  referred  to,  where  this 
doctrine  is  certainly  to  be  found.  But  in  the  same  case, 
as  reported  in  Cro.  Eliz.  710.,  this  appears  to  have  been 
the  opinion  of  Popham  C.  J.  only,  and  Gaudy  and  Clench, 
justices,  say  in  respect  as  it  might  have  a  lawful  be- 
ginning, it  is  well  enough  without  shewing  it.  It  is  not 
true,  that  public  roads  must  have  preceded  all  prescrip- 
tion. Public  roads  are  created  every  day  by  new  dedi- 
cation of  ways  to  the  public  use.  These  are  either 
absolute  or  qualified  dedications,  as  on  payment  of  toll, 
or  having  a  right  to  keep  gates  across  them.  In  Lord 
Pelham  v.  PickersgiU,  Bidler  J.  considered  the  pre- 
scriptive and  public  right  as  coeval.  For  these  reasons, 
I  think  that  the  plea  is  good,  and  consequently,  that  this 
rule  must  be  discharged. 

Rule  discharged, 
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Rex  against  Hall.  **»%,   , 

**  February  3d. 

JUDGMENT    in  this  case   having  been  given  for  The  office  of 
the  defendant  (ante,  123)  and  the  master  having  re-  ^kofSf 
fused  to  allow  the  defendant  his  costs,  on  the  ground*  court  rf  *•: 

°  quest,  wnicn 

that  the  office  in  question  was  not  a  corporate  office,  and,  *■*  «eeied  by 

statute,  in  the 

therefore,  not  within  the  statute  of  the  9  Anne,  c.  20.,       dtj  at  Bristol,] 


within  the 

Adam  now  moved  that  the  Master  should  proceed  9  AnrJyc  so., 

to  tax  the  defendant  his  costs,  and  he  contended,  that  judgment  h«^- 

inasmuch  as  the  office  of  register  and  clerk  of  the  Court  j^ihTaeSS 

of  Request  in  Bristol  was  an  office  in  a  town  corporate,  JJJJ2JJJ  *"° 

it  was  within  the  words  of  the  statute.     The  case  of  Bex  *""*  «&£  m  m 

office:  Held, 

v.  Williams  (a)  does  not  apply,  because  in  that  case  diet  he  was  not 

entitled  to 
the  judgment  proceeded,  on  the  ground,  that  there  was 

no  charge  of  usurping  the  office  of  bailiff.     In  Bex  v. 

Watth  (b)  the  prosecutor  of  a  quo  warranto  information 

against  a  constable  of  Birmingham,  was  held  not  to  be 

entitled  to  costs  under  the  statute  9  Anne,  c.  20.,  on  the 

ground,  that   the  statute  only  extended  to  offices  in 

towns  corporate ;    now  in  this  case,  Bristol  is  a  city  and 

a  town  corporate. 

Abbott  C.  J.  The  statute  9  Anne,  c.  20.  is  entitled 
"  An  act  for  rendering  the  proceedings  upon  writs  of 
mandamus,  and  informations  in  the  nature  of  a  quo 
warranto,  more  speedy  and  effectual,  and  for  the  more 
easy  trying  and  determining  the  rights  of  offices  and 

(o)  I  Burr.  4*2.  (6)  5  T.  Rt  37*. 

franchises 
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1823.  franchises  in  corporations  and  boroughs."  And  the 
preamble  recites,  that  divers  persons  had  of  late  illegally 

against  intruded  themselves  into,  and  had  taken  upon  themselves 
to  execute  the  offices  of  maytitt,  bailiffc,  portreeves,  and 
other  offices,  within  cities,  towns  corporate,  boroughs 
and  plades  within  Great  Britain:*  The  act  then  pro- 
ceeds to  enact  the  remedies.  Now  it  has  been  held,  in 
The  King  v.  WaUU%  that  the  word  places  in  this  act 
must  mean  places  ejusdem  generis  with  those  before 
mentioned,  and,  therefore,  that  Birmingham  not  being 
either  a  city  or  town*  corporate,;  was  not  a  place  within 
the  act ;  and  1  am  of  opinion,  that  the  terms  "  other 
offices"  must  mean  offices  ejusdem  generis  with  those 
before  mentioned,  which  are  all  corporate  offices.  Here 
the  office  of  a  commissioner  of  a  court  of  request  is  not  a 
corporate  office,  and  that  being  so,  the  defendant  is  hot 
entitled  to  his  costs,  under  9  Ann.  c.  20. 

Rule  refused. 


Tu^,  Doe  dem.  of  David  Jones  and  Others  against 


Fibruary  4th. 


Hugh  Jones. 


^^J*^^   JT  JECTMENT  on  the  demise  of  David  Jotes,  gent, 
tain  premises  ^  and  Jane  his  wife,  for  premises  situated  in  the 


to  trustee*         parish  of  Peneary,  in  the  county  of  Carmarthen.    At  the 

and  their  heirs 

•ad  assigns,  to    trial  before  Bayley  J.,  at  the  last  Hereford  assizes,  it  ftp- 

theuseofthe 
father  and  mo- 
ther of  the  intended  husband,  for  their  lives  and  the  life  of  the  survivor;  remainder  to  the 
use  of  the  intended  husband  and  wife,  and  their  assigns,  for  their  joint  lives  and  the  life  of 
the  survivor  ;  remainder  to  ne  use  of  the  trustees,  to  preserve  contingent  remainders  dur- 
ing the  life  of  the  intended  husband  and  wife,  and  the  survivor;  remainder  to  the  Use  of  the 
heirs  of  the  husband,  by  his  intended  wife :  Held,  that,  under  this  deed,  the  husband  took 
an  estate  for  life  and  an  estate  tail  in  remainder,  and  consequently  that  he  could  not,  when 
in  possession  of  his  life  estate,  discontinue  (be  estate  tail,  by  granting  a  lease  for  lives  with 
livery  of  wmuu   For  dtomtifriance  can  be  made  only  by  tenant  in  tail  in  possession 

peared 
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peared,  that  the  lessor  of  the  plaintiff,  Jane  Jones,  was  one  1823. 
of  the  two  daughters  and  co-heirs  of  Thomas  Evans,  of  — 
Ddoynant,  in  the  county  of  Carmarthen.  By  marriage  set-  jfoi{» 
dement,  made  on  the  marriage  of  the  latter  with  Martha,  jomJ? 
the  mother  otjane  Jones,  in  the  year  1 777,  between  JEtoan 
Samuel  said  Catherine  his  wife,  and  the  said  Thomas  fevans 
their  son,  of  the  first  part,  John  David  and  Martha  his 
daughter,  of  the  second  part,  and  William  David  ana 
Evan  Williams  of  the  third  part,  the  said  Evan  Samuel 
and  Catherine  his  wife,  and  the  said  Thamas  Evans, 
granted,  bargained,  and  sold  unto  the  said  W.  David 
and  E.  Williams,  in  possession,  and  to  their  heirs  and 
assigns,  all  the  hereditaments  and  premises  in  question, 
by  the  name  of  Ddoynant,  to  hold  to  the  said  William 
David  and  Evan  Williams,  and  the  survivor  of  them,  and 
his  heirs,  to  the  immediate  use  and  behoof  of  Evan 
Samuel  and  Catherine  his  wife,  and  their  heirs  and  assigns 
for  their  lives,  and  for  the  life  of  the  survivor,  remain- 
der to  the  use  of  the  said  Thomas  Evans  and  Martha 
his  intended  wife,  and  their  assigns,  for  their  joint 
lives,  and  the  life  of  the  survivor  of  them,  remainder 
to  use  of  said  William  David  and  Evan  Williams,  and 
their  heirs,  for  the  joint  lives  of  the  said  Thomas 
Evans  and  Martha  his  intended  wife,  and  the  life  of  the 
survivor  of  them,  upon  trust,  to  preserve  contingent  re- 
mainders, remainder  to  the  use  of  William  David,  his 
executors,  &c.  for  500  years,  to  raise  the  sum  of  40/.,  to 
be  paid  amongst  the  younger  child  or  children  of  the 
said  Thomas  Evans,  as  therein  mentioned,  remainder  to 
the  use  of  the  heirs  of  the  said  T.  Evans,  on  the  body 
of  the  said  Martha,  lawfully  t9  be  begotten,  remainder 
to  the  use  of  Thomas  Evans,  his  heirs  and  assigns  for 
ever."   The  marriage  took  effect  between  Thomas  Evans 

and 
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1823.       aQd  Martha,  and    after  the  death  of  E.  Samuel  and 
—        Catherine  his  wife,  Thomas  Evans  came  into  possession 
Jonzs  .     of  the  premises  in  question,  and  died  on  the  25th  March, 
j^j££        1817,  leaving  issue  Jane,  the  wife  of  David  Jones,  one  of 
the  lessors  of  the  plaintiff,  and  Margaret,  who  was  mar- 
ried to  the  defendant,  Hugh  Jones.    Martha,  the  wife  of 
T.Evans,   died  before  1811.     About  the  year  1802, 
Thomas  Evans  let  the  premises  in  question  to  the  de- 
fendant, and  the  latter  held  and  occupied  the  same  as 
tenant  from  year  to  year,  at  a  rent  of  16/.     On  the  6th 
of  May,  1811,  whilst  the  defendant  was  so  in  possession 
of  the  premises,  Thomas  Evans,  by  deed  of  that  date, 
demised  the  premises  in  question  to  the  defendant,  for 
three  lives,  at  a  yearly  rent  of  16/.,  subject  to  a  de- 
duction of  21.  105.  a-year,  by  way  of  an  annuity  in  fee  to 
the  then  wife  of  the  defendant,  and  livery  of  seisin  of 
the  premises  was  delivered  by  Thomas  Evans  to  the 
defendant,   and  a  memorandum  thereof  was  indorsed 
upon  the  lease,  and  the  rent  waa  paid  by  the  defendant 
'    to  Thomas  Evans  during  his  life.     The  learned  Judge, 
was  6{  opinion,  for  reasons  which  it  is  unnecessary  to 
state,  that  the  lease  was  void  by  32  Hen.  8.  c.  28.     It 
was  then  objected,  on  the  part  of  the  defendant,  that  an 
ejectment  would  not  lie,  inasmuch  as  the  lease  having 
been  accompanied  with  livery  of  seisin,  operated  as  a 
discontinuance  of  the  estate  tail,  and  if  so,  the  only  re- 
medy was  by  formedon.     The  learned  Judge,  upon  that 
point,  directed  a  nonsuit,   but  reserved  liberty  to  the 
plaintiff  to  move  to  enter  a  verdict.     A  rule  nisi  having 
been  obtained  for  that  purpose  in  last  Michaelmas  term. 

W.  E.  Taunton,    Sir  W.  Owen,   and    R.  V.  Richards 
now  shewed  cause.     There  was  a  discontinuance  of  the 

estate 
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estate  tail,  and,  consequently,  an  ejectment  is  not  main-        1823, 

tamable.  Discontinuance  is  defined  by  Lord  Coke  (a) f  to       ~~ 

Do*  dtou 
be  *  an  alienation  made  or  suffered  by  tenant  in  tail,  or        jo» 

by  any  that  is  seised  in  auter  droit,  whereby  the  issue  in 
tail,  or  the  heir  or  successor,  or  those  in  reversion  or 
remainder,  are  driven  to  their  action,  and  cannot  enter/* 
Now  here  Thomas  Evans,  the  tenant  in  tail,  by  executing 
the  lease  and  giving  livery  of  seisin,  has  made  an  alien- 
ation, so  as  to  bar  his  heirs  of  die  right  of  entry* 
\_BayUy5.  He  was  only  tenant  in  tail  in  remainder, 
and,  consequently,  could  not  work  a  discontinuance.]  > 
The  estate  for  life  merged  in  the  estate  tail,  and,  by  the 
union  of  the  two,  he  became  tenant  in  tail  in  possession* 
It  is  true,  that  in  Coulson  v.  Coulson{b)  the  Court  of 
K.  B.  were  of  opinion,  that,  upon  a  demise  similarly 
worded,  the  devisee  took  only  an  estate  for  life,  not 
merged  by  the  devise  to  the  heirs  of  his  body,  and  in 
estate  tail  in  remainder*  In  Hooker  v.  Hooker  (c),  how- 
ever, lands  were  conveyed  to  the  use  of  J.  and  bis  wife  for 
life ;  remainder  to  the  use  of  A,  the  son  of  A.f  for  his 
life;  remainder  to  the  first  and  other  sons  of  A  in  tail; 
remainder  to  his  daughters  in  tail ;  remainder  to  A.  in 
fee.  A.  and  his  wife  having  died  in  the  lifetime  of  &» 
and  B.  having  died  without  issue,  leaving  a  wifet  Lord 
Hardwicke,  with  one  of  the  judges  of  the  Court  of 
K.  R,  was  of  opinion,  that  the  estate  for  life  in  A 
was  merged,  by  (he  descent  of  the  inheritance,  upon 
him,  and  the  contingent  remainder  destroyed;  and,  con* 
sequently,  that  the  wife  was  entitled  to  dower.  [ Ab* 
hot  C.  J.  There  were  no  trustees  in  that  case,  and  there* 
fore  nothing  to  prevent  the  union  of  the  two  estates  j 

ty  Co.  LUt.  3S5. «.       (*)  2  AUc.  24*.         (e)  Jfcp,  *<**,  Hardw.  1& 

Vol,  I.  Jl  here 
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189S.      her*  th«re  is  a  vested  remainder  interposed  between 

jhTZm.    tte  ******  for  **&  **d  the  <*<***  ^ »  to  Ufc*1  the  two 
a#rf2*      ****  "^W  be,  tp  say,  that  trustees  to  preserve  con- 
Join*      (iiigcot  remainders  axe  utterly  useless.]    It  has  been 
made  te  .natter  of  doubt, .  whether  such  a  remainder  as 
this  to  trustees*  to  preserve  contingent  remainders,  be 
not  a  contingent,  and  not  a  vetted  remainder. 


..AasottCLJ.  I  mtf  opinion  ti\*t  Thorns  Evans  took 
only  eb  estate  tall  in  temainder,  and  not  in  possession, 
in  the  premises  in  question,  and  consequently  that  there 
waa  no  discontinuance.  In  Coupon  v.  CouUm  (a), 
aid  £Mg»n  v.  Jnkrmffk  there  was  interposed  be- 
tween th»  estate  for  life  and  the  estate  tail  in  remainder, 
an  estate  to  trustees,  to  preserve  contingent  remainders ; 
and  it  iris  held,  thai;  by  reason  of  the  intervening  estate 
between  the  devise  for  life  add  the  subsequent  limit- 
ation to  the  heirs  of  the  body,  the  devisee  took  an 
estate  for  life,  not  merged  by  the  devise  to-the  heirs  of 
hie  body,  and  an  estate  tail  in  remainder.  In  Measure 
v.  Gta(c\  the  question  proposed  to  us  upon  a  devise  in 
anfaUar  words,  was*  whether  the  devisee  took  an  estate  tail 
in  tensainder,  or  ad  estate  in  fee  in  remainder?  Itwasnot 
contebded  that  it  was  an  estate  tail  in  possession,  These 
Are  authorities  to  shew,  thai  in  this  ease  Thomas  Evans 
bid  otaly  an  estate  for  life  in  possession,  and  an  estate 
tail  in  rotaeinder;  and  that  being  so,  then  the  question 
arises,  who  can  make  a  discontinuance  ?  Now  the  power 
of  71  Evans  as  to  that,  is  precisely  the  same  as  if  he  had 
been  tenant  in  tail  in  remainder,  and  the  life  estate  had 
been  in  a  third  person,  mid  Peck  v.  Channel (d),  and. 

(a)  2  Sir.  1125.  (b)  Doug.  337. 

0?)  6m  4  *  uft  M  CKJMi.et7. 

Driver 
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»♦ 


Driver  v.  Hussey  (a),  are  authorities  to  shew  that  tfc#P  be  1MS< 

could  not  work  a  discontinuance,  it  being  a  general  tq1%  pj 

that  none  shall  make  a  discontinuance  but  he  who  is  jeifftd  *2JJ 

of  an  estate  tail  in  possession.    I  am,  therefore  clearly  tf  35»*fi 
opinion,  that  in  this  case  there  was  np  disgoataPMilfffi 
and  that  this  rule  should  be  made  ahwbitp. 

Batuet  J*  I  an)  opinion,  upon  the  authorities  eit§ft 
by  my  Lord  Chief  Justice,  that  Thomas  Evqm  was  syfofjl 
of  an  estate  for  life,  and  an  estate  tail  so  remaiafrr,  I 
am  also  of  opinion,  upon  the  authority  of  Peck  v.  (Stop- 
n*&  Bredori*  case  (6),  and  Hurt  v,  JS«m  (<?}j  tbaf  there 
was  no  discontinuance,  because  he  was  ?ot  tenant  in  toil 
in  possession. 

Holbotd  J.  Upon  the  authorities  referred  to,  J  am 
of  opinion,  that  the  granting  of  the  lease  for  lives  by 
Thomas  Evans  did  not  operate  as  a  discontinuance  of 
the  estate  tail*  because  he  was  not  tenant  in  tail  in  pos- 
session. It  is  established  bj  the  rule  latf  down  in  Shdr 
Iqfs  case  (d),  that  where  the  ancestor,  by  any  gift  or 
conveyance,  takes  an  estate  for  life,  and  iij  the  same  con- 
veyance, an  estate  is  limited  either  immediately  or  »*r 
diately  to  his  heirs  in  fee  or  in  tail,  the  word  heirs 
is  a  word  of  limitation  of  the  estate,  and  not  of  purchase. 
Where  the  subsequent  limitation  to  the  heirs  follows  im- 
mediately the  estate  for  life,  it  then  becomes  executed  in 
the  ancestor,  forming,  by  its  union  with  the  estate  for 
life,  ofte  estate  of  inheritance'  in  possession  $  bat  where 
such  limitation  is  mediate  and  another  estate  fateftrefie&> 
it  is  then  a  remainder  vested  in  the  ancestor  who  takes 
the  freehold,  not  to  be  executed  in  possession  till  after 

R2  the 
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1823.  the  determination  of  the  preceding  mesne  estate.  Now, 
in  this  case,  there  is  interposed  between  the  estate  for  life 
and  the  estate  tail  in  remainder,  an  estate  to  trustees,  to 
preserve  contingent  remainders ;  that  being  a  remainder 
limited  to  persons  in  esse,  and  who  are  ascertained,  is 
capable  of  taking  effect  in  possession,  and  is  therefore  a 
vested  remainder,  as  was  decided  in  Smith  on  the  demise  of 
Dormer  v.  Packhurst.  (a)  The  intervention  of  such  an 
Mate  prevents  the  union  of  the  estate  for  life  with  the 
estate  taiL  If,  indeed,  the  intervening  limitation  between 
the  estate  for  life  and  the  estate  to  the  heirs  was  contin- 
gent, even  then  the  estate  for  life  would  not  be  merged, 
because,  if  it  were,  the  intervening  limitation  would  be 
thereby  destroyed ;  but  the  two  estates  would  unite,  and 
be  executed  in  the  ancestor,  only  until  the  intervening 
limitation  became  vested  by  the  happening  of  the  con- 
tingency; and  then  they  would  open  and  become  se- 
parate, in  order  to  admit  that  limitation.  Here  the 
interposed  estate  is  a  vested  remainder,  and  prevents  the 
union  of  the  estate  for  life  with  the  estate  tail,  wherefore 
T.  Evans  had  only  an  estate  tail  in  remainder,  and  not  in 
possession;  and,  consequently,  he  could  not  make  a  dis- 
continuance.  The  rule  must,  therefore,  be  made  absolute. 

Best  J.  concurred. 

feule  absolute.  (£) 

Russell  and  M'Mahon  were  to  have  argued  in  sup- 
port of  the  rule. 


(a)  3  Aik.  135. 

(6)  See  lAtt.  *  65S.»  end  Trfvetoa*  ▼.  Lane,  Gro.  ML  6&,  where  a  lea* 
for  three  lira  made  by  tenant  for  life  and  remjunder-man  in  tail,  waaheld 
to  be  no  diaouaUimnctt! 
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Baldwin  and  Others  against  Richardson  and 
Another. 

A  SSUMPSIT  by  the  indorsee  against  the  indorser  of  Whaw  *• 

a  promissory  note.    Plea,  the  general  issue.    Upon  « tndmao,  9 
the  trial  before  Abbott  C.  J.,  at  the  Guildhall  sittings  ^itd! 
after  last  term,  it  appeared  in  evidence  that  the  note  J^J^ZJl^ 
was  indorsed  by  the  defendants  to  the  plaintiflb;  and  ^^STmSL 
that  it  was  afterwards,  with  the  indorsement  of  the  fatindaniQg 

fo_  a*Mt  4m  note 

latter  upon  it,  delivered  by  their  traveller  to  the  traveller  *JJJ|*Jf  •*■*■•- 

of  one  E.  Waller  o(  Luton,  in  Bedfordshire,  who  delivered  dMboowd, 

tholattor  not 
it  to  his  master,  but  did  not  indorse  it.    E.  W.  paid  it  knowing  tbo 


into  the  hands  of  the  Bedford  bankers,  who  transmitted  m 


it  to  their  correspondents  in  London.    The  note  became  JjJhk! 
due  on  the  third  of  April,  and  was  dishonoured.    JB.  JK  **f_?*f? 

tbMttt  fro 

received  notice  of  the  dishonour  on  the  6th  of  April,  to  *— *?**£** 

roniootinc  ni 


which  no  objection  was  made ;  but  not  knowing  from  Held,  tant  A. 

VHnT  not  jHiiiwr 

whom  his  traveller  received  the  note,  wrote  to  him,  then  at  of  I  " 


Edinburgh,  upon  the  subject  The  letter  reached  Edin-  dayTdapMd 
fargA  on  the  10th,  and  the  traveller  immediately  wrote  ££3 una- 
to  the  plaintiffs  in  London.  The  plaintiffs,  on  the  re-  ^JoTto  £T 
ceipt  of  that  letter  on  the  14th  of  April,  wrote  to  E.  Wi,  ™*V*_>* 

M  bid  QMd 

desiring  him  to  forward  the  note  to  them,  which  he  did;  duedfligence 

in  MOBrtMninc 
and  on  the  1 6  th  of  April  they  sent  notice  of  the  dis-  Uaaddnv. 

honour  to  the  defendants.  Upon  these  facts,  it  was 
contended  for  the  defendants  that  they  were  discharged 
by  the  laches  of  E.  W.,  who  suffered  so  long  a  time  to 
elapse  between  receiving  and  giving  notice  of  the  dis- 
honour of  the  note.  The  Lord  Chief  Justice  thought 
B3  that 
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f  ft*ft.      that  due  diligence  had  been  exercised,  and  the  plaintiff 
had  a  verdict    And  now, 


Baldwzv 


:  iknmm  wxmA  fox  a  new  tria^  and  contend*!  that 
E.  7F.  must,  for  the  purposes  of  this  case,  be  taken  to 
have  known  the  residence  of  the  next  preceding  in- 
doner  i  tliat  knowledge  being  within  his  reach,  inas- 
much as  Ms  traveller,  who  received  the  note,  would 
doubtless  know  ef  whom  he  took  ft  And  If  2?.  W.  dis- 
dbbd  htifeadf  from  giving  due  notice  to  the  preceding 
iadorstr,  by  neglecting  to  inform  himself  of  his  address, 
that  is  a  aperies  of  negligence  for  which  he  must  be 
eqoaHy  responsible  as  if  he  had  known  the  address  but 
bad  neglected  to  give  notice*  If  the  contrary  should  be 
dattttunedfc  it  would  be  difficult  to  put  any  limit  to  the 
ttaifc  edtewed  for  inquiries ;  for,  if  the  holder  of  the  note 
might  send  to  Edinbttrgh  for  information,  why  might  he 
lidt  by  tfife  same  tule  send  to  any  far  more  distant 
ffaee?  The  ease  of  Batman  v.  Joseph  (a)  may  be  dis- 
tfagutthed  from  the  present :  there  it  did  not  appear 
that  the  plaintiff  could  have  obtained  earlier  information 
as  to  the  defendant's  place  of  residence;  here,  E.  W. 
muet  be  considered  as  identified  with  his  servant  who 
received  die  note,  and  to  have  had  all  the  information 
which  was  in  the  possession  of  the  latter. 

Per  Curiam.  If  we  yielded  to  this  application,  we 
should  be  laying  down  a  new  rule  respecting  the  notice 
to  be  given  of  the  dishonour  of  bills  of  exchange  and 
promissory  notes,  which  would  tend  to  restrain  the 
circulation  of  those  instruments:  an  effect  which  ought 

.       .  (a)   12  Eat/,  433. 

certainly 
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certainly  to  be  avoided.    The  general  rule  upon  this        1885. 
point  is,  that  each  party  must  give  notice  as  soon  as  he      ^ 
reasonably  can.    Now  had  this  note  been  received  by        again* 

RlCHAUtfOV. 

E.  Jr.  in  payment  of  a  debt,  from  a  person  who  did  not 
indorse  it,  all  that  is  required  by  the  law  of  merchants 
would  be  satisfied  by  inquiring  in  due  time  of  that 
person  from  whom  he  Received  it,  and  sending  notice 
accordingly.  The  circumstance  of  the  note  having 
been  received  by  the  traveller  of  jE.  TV.  cannot  make  any 
substantial  difference.  There  is  not,  therefore,  any 
ground  for  disturbing  the  verdict  in  this  case. 

Rule  refused. 


Johnson  against  Lindsay. 

TlflGHTMAN  obtained  a  rule  to  enter  an  exoner-  A  ^"JJV^j 
tur  on  the  bail-piece,  the  defendant,  a  bankrupt,  hi»  <    "" 


having  obtained  his  certificate  before  the  rising  of  the  of  *•  Comton 
Court  on  the  day  when  the  second  scire  facias  was  th«*woo*id 


returnable.  *•!»»-*«*. 

tamable,  *• 
Court  ordtred 

Marryat  shewed  cause,  and  contended,  that  the  bail  *>  t*onfgy 

to  w  entered 
were  bound  to  make  their  application,  and  obtain  an  onthebtli- 

exoneretur,  before  the  time  for  rendering  the  principal  ^^* 

expired;  but   they  did  not  apply  until  after  in  this 

instance. 


Wightman>  contra,  relied  upon  the  case  of  Mannin  v. 
Partridge.  («) 


(a)  14  East,  59% 

ft*  Per 
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Per  Curiam*    That  case  cannot  be  distinguished  in 
principle  from  the  present    The  rule  most,  therefore, 
.  be  made  absolute  upon  payment  of  costs. 

Rule  absolute. 


frbrumyMh. 


Pittam  against  B.  Foster  and  John  Norms, 
and  Mart  his  Wife. 


Where  an  ac- 
tion was 
brought  againtt 
A.  and  A,  and 
Chit  wile, 
upon  m  joint 


JL  sod  C  be- 

Jbrebermar- 
dag*  and  the 
prwnbewniUid 


rkunand 
defendants 


etaloteeflioit- 


joined:  Held. 


thejiotebyX 
within  six  yean, 
but  after  the 


oT  J.  and  C, 
wee  not  evi- 
dence to  sup- 
.  port  the  issue. 


A  SSUMPSIT  on  a  promissory  note  made  in  1814, 
by  Foster  and  Mary  Norris,  dum  sola,  payable  on 
demand,  and  delivered  by  them  to  the  plaintiff,  laying 
the  promise  to  pay  it  by  Foster  and  Mary,  dum  sola- 
There  were  also  the  common  money  counts,  in  which  the 
promises  were  laid  in  the  same  manner.  Plea,  actio  non 
acerevit  infra  sex  annos :  issue  thereon.  At  the  trial 
before  Hclroyd  J.,  at  the  last  Summer  assizes  for  Nor- 
thamptonshire, it  appeared  in  evidence,  that  the  note  was 
made  more  than  six  years  before  the  action  was  brought, 
and  that  Mary  Norris  had  been  married  more  than  six 
yean  before  that  time.  The  plaintiff  relied  upon  an 
acknowledgment  of  the  debt  made  by  Foster  within  six 
years.  It  was  objected  for  the  defendants,  that  the 
evidence  of  such  an  acknowledgment  was  not. admis- 
sible, the  promises  being  laid  by  Faster  and  Mary,  dum 
sola.  Holroyd  J.  received  the  evidence,  and  left  it  to 
the  jury  to  say,  whether  they  believed  it;  and  a  ver- 
dict having  been  found  for  the  plaintiff,  he  gave  the 
defendants  leave  to  move  to  enter  a  nonsuit  A  rule 
was  obtained  accordingly  in  the  last  term;  against 
which, 

Header 


Form* 
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Reader  and  Adams  now  shewed  cause.    The  allegation       1 823. 
that  the  promise  was  made  by  Mary  Norm  dam  sola, 
was  perfectly  immaterial    It  can  only  be  considered  as 
a  promise  stated  to  have  been  made  before  a  particular 
time;  which  is  of  no  importance  here,  the  acknowledg- 
ment by  the  other  joint-maker  of  the  note  having  taken 
the  case  out  of  the  statute  of  limitations.    [Bayley  J. 
In  an  action  by  an  executor  upon  promises  made  to  the 
testator,  evidence  of  a  promise  to  the  executor  will  not 
support  the  issue.]    That  c4se  is  very  different    There 
the  party  might  be  misled  in  his  defence,  which  could 
not  happen  here.    [Abbott  C.  J.  There  is  this  difficulty ; 
a  promise  by  the  wife  after  marriage  would  not  be  avail- 
able ;  now  she,  having  been  married  more  than  six  years, 
pleads  the  statute  of  limitations.]    If  that  be  conclusive, 
then  in  all  cases  where  a  feme  joint-maker  of  a  pro- 
missory note  marries,  that  circumstance  is  after  six 
years,  a  complete  bar  to  any  action  on  the  note,  unless 
the  husband  acknowledges  it.     The  case  of  Whitcomb  v. 
Whiting  (a)  certainly  does  not  entirely  solve  the  di£-  • 
ficulty,  but  it  shews  strongly  the  effect  of  an  acknow- 
ledgment by  one  of  several  makers  of  a  note.    There 
the  note  was  joint  and  several;  and  it  was. held,  that  an 
acknowledgment  by  one  not  sued,  bound  another  party 
sued  alone  upon  the  note.     Here,  it  is  true  that  the 
husband,  who  is  not  a  party  to  the  note,  will  be  affected 
by  the  promise ;  but  when  he  married,  he  took  his  wife 
with  all  her  legal  liabilities.    If  she  had  remained  sole, 
she  would  now  have  been  liable  to  be  sued :  if  she  sur-  * 
vives  her  husband,  she  may  be  rendered  liable  by  an 
acknowledgment  by  Foster.    There  does  not  then  appear 

(a)  2  Doug.  652. 

to 


PlTTAM 
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1823.       to  be  any  sufficient  reason  to  say  that  the  action  shall 
be  barred  in  the  interim. 

Marriott,  contnl.  It  cannot  be  disputed,  that  a  pro- 
mise by  one  of  several  joint  contractors  takes  a  case  out 
of  the  statute  of  limitations  as  to  the  others ;  but  it  is 
equally  dear,  that  the  implied  promise  laid  against  the 
others  must  be  stated  to  have  been  made  .at  a  time  when 
they  were  capable  of  making  an  express  promise.  (He 
was  then  stopped  by  the  Court.) 

Abbott  C.  J.  This  question  depends  upon  the  form 
of  the  promise  laid  in  the  declaration ;  that  is  not  im- 
material, because  a  promise  made  by  the  wife  after  mar- 
riage would  not  be  available.  Then  the  question  is, 
whether  an  acknowledgment  made  within  six  years 
operates  as  a  new  substantive  promise,  or  draws  down 
the  original  promise  to  the  time  when  the  acknowledg- 
ment is  made.  In  -Hurst  v.  Parker  (a),  Lord  Ettenbo- 
rough  says,  that  in  actions  of  assumpsit  an  acknowledg- 
ment of  the  debt  is  evidence  of  a  fresh  promise.  If  that 
be  not  so,  but  on  the  contrary  the  acknowledgment  is  to 
have  the  effect  of  drawing  down  the  original  promise, 
then  in  an  action  by  an  executor,  upon  promises  made 
to  the  testator  evidence  of  a  promise  made  to  the  exe- 
cutor would  support  the  issue.  But  the  reverse  of  this 
proposition  was  decided  in  Green  v.  Crane.  (6)  That 
was  an  action  of  assumpsit  by  an  executor, '  upon  pro- 
mises to  the  testator.  Defendant  pleaded  non-assumpsit 
infra  sex  annos;  and  upon  evidence  it  appeared,  that 
after  the  death  of  the  testator,  and  after  six  years  from 

(a)  l£.$A.  93.  (6)  2  Ld,  Raym.  1 101. 

the 


in  the  3d  &  4th  Years  of  GEORGE  IV.  251 

the  titlie  of  tile  eonfatet,  defendant  acknowledged  the  1823. 
debt  to  the  executor,  and  promised  io  pay  it.  Holt  C.  J.  ^~ 
delivered  tfee  ^resolution   of  the  court,  and  said  that       **"** 

'Fonts* 

they  Were  all  of  opinion  that  the  action  eould  not  be 
maintained,  the  promise  being  made  to  the  executor, 
and  so  out  of  the  issue.  That  case  was  followed  by 
several  others  of  the  same  kind,  which  ft  is  unnecessary 
to  mention.  The  last  was  in  the  Court  of  Common 
Pleas,  Wdrd  v.  Hunter  (a) :  that  was  an  action  by  an 
executrix,  on  promises  made  to  the  testator;  plea, 
statute  of  limitations.  Plaintiff  relied  upon  defendant's 
haying  said  to  her  that  the  testator  always  promised  not 
to  distress  him  for  the  money.  The  plaintiff  haying 
obtained  a  verdict,  a  motion  wa4  made  to  enter  a  non- 
suit; and  die  court  said,  when  the  courts  determined 
that  an  acknowledgment  is  evidence  of  a  new  promise  * 
then  made,  it  must  be  of  a  promise  made  by  a  person 
Competent  to  make  it,  and  to  a  person  who  is  in  exist- 
ence to  receive  it ;  and  the  rule  for  a  nonsuit  was  made 
absolute.  That  case  was  determined  at  a  time  when 
Lord  C.  J.  QiH>s  presided  in  the  Common  Pleas,  than 
whom  no  judge  was  ever  more  perfectly  acquainted  with 
the  rules  of  pleading.  It  is  not  necessary  to  go  through 
the  other  cases ;  those  which  have  been  already  men- 
tioned satisfy  me  that  the  statement  of  a  promise  by  the  • 
wife  before  marriage  is  not  an  immaterial  allegation. 
The  marriage  of  a  woman  who  is  one  of  several  joint 
makers  of  a  note  may  create  great  difficulties  in  suing ; 
but  when  such  difficulties  occur,  they  must  arise  from 
the  fault  of  the  holder  of  the  note  in  not  enforcing  pay- 
ment before  the  six  years  have  expired. 

(o)  6  Ttunt.  210. 

1  Bayley 


Ywn*. 
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1823.  Bayuet  J.    This  was  an  action  on  a  joint  promise 

Vtbiam  made  by  a  man  and  a  woman  before  her  marriage.  The 
plea  was,  that  the  cause  of  action  did  not  accrue  within 
six  yean,  upon  which  issue  was  joined.  The  marriage 
of  the  woman  took  place  more  than  six  years  before  the 
action  was  brought,  and  the  evidence  to  take  the  case 
out  of  the  statute  was  of  a  promise  by  the  man,  made 
after  the  marriage  of  the  feme.  But  the  declaration 
being  upon  a  promise  before  the  marriage,  the  evidence 
did  not  sustain  the  issue.  There  was  a  case  decided  in 
Trinity  term,  1818,  Mttnton  v.  Scultkorpe,  similar  in 
principle  to  those  cited  by  my  Lord  C.  J.  The  whole 
of  them  clearly  shew,  that  the  promises  relied  upon  in 
this  case  were  not  parcel  of  the  issue,  and,  therefore, 
could  not  be  any  answer  to  the  plea  of  the  statute  of 
limitations. 

Holroyd  J.  I  am  of  opinion  that  there  was  no 
evidence  to  take  this  case  out  of  the  statute  of  limit- 
ations applicable  to  the  issue  upon  the  record.  The 
declaration  does  not  state  a  promise  by  all  the  defend- 
ants, but  by  Foster  and  Mary  Norris,  before  her  mar- 
riage. Now  that  would  not  be  satisfied  by  evidence  of 
a  promise  by  Foster  and  John  NorrUy  the  husband, 
made  after  the  marriage ;  and  a  promise  by  the  wife  after 
marriage  would  not  be  binding.  The  issue  is,  whether 
the  cause  of  action  accrued  within  six  years ;  and  it  ap- 
peared that  the  wife  had  been  married  more  than  six 
years  before  the  action  was  brought,  so  that  there 
could  not  have  been  a  promise  by  the  wife  dum  sola, 
within  six  years,  as  the  declaration  alleged :  that  alone 
would  be  decisive,  independent  of  the  cases  of  Green  v. 
Crane  and  Ward  v.  Hunter,  which  are  in  point. 

Beat 
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Best  J.     Tbe  case  of  Ward  v.  Hunter  is  decisive  of       ]  823. 
the  present  question :  the  wife  could  not  have  made  a 

Pitt  am 

promise  within  the  six  years ;  and,  therefore,  no  one        against 

FoftTIB. 

else  could  make  a  binding  promise  for  her. 

Rule  absolute. 


Doe  dera.  Sadler  against  Dring.  Thursday, 

February  6th. 

A    RULE  had   been  obtained  for  quashing  a  cer-  a  certiorari 

tiorari  which  had  issued  to  remove  this  cause  from  moTe«n«ject- 
the  inferior  court  of  the  city  of  Norwich.  ,    Sfaio^rt 

Mam/at  shewed  cause.  The  only  case  to  shew  that 
certiorari  does  not  lie  to  remove  ejectment  is  Higkmore 
v.  Barlow,  (a)  In  cases  of  attachment  in  the  mayor's 
court,  habeas  corpus  may  be  proper ;  because  there  is  a 
custody,  either  actual  or  implied.  Here  there  was 
neither,  and  then  the  cause  may  be  removed  by  certio- 
rari. Cross  v.  Smith,  (ft)  In  Tidd's  Practice,  399.,  6th 
edition,  it  is  laid  down,  that  a  writ  of  certiorari  lies  for 
the  removal  of  all  causes  from  inferior  courts,  whether 
the  defendant  has  been  proceeded  against  by  eapias  or 
other  process ;  but  that  habeas  corpus  does  not 

Manning,  contra.     Unless  this  rule  be  made  absolute 
an  important  alteration  will  be  made  in  the  practice  of 
the  court;   for  plaintiffs  may  remove  causes  by  certio- 
rari, and  will,  therefore,  be  enabled  to  remove  eject- 
Co)  Barntt,  421.  (ft)  2  Ld.  Raym.  836. 

ments, 
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1823.       ments,  which  they  cannot  otherwise  do.     In  Gilbert  on 

Jfyectment,  37.,  it  is  said,  that  hab.  cor.  is  the  only  mode 

Dos  dem. 

&ADLXE  of  removing  ejectments ;  and  Allen  v.  Foreman  (a)  is  re- 
ferred to.  The  case  in  Barnes  appears  to  be  the  only 
instance  of  the  removal  of  an  ejectment  by  certiorari, 
and  there  the  writ  was  quashed. 

Abbott  C.  J.  I  have  heard  nothing  to  convince  me 
that  the  writ  of  certiorari,  allowed  to  be  proper  in 
other  case*,  is  improper  here.  If  the  defendant  shall 
not  enable  the  plaintiff  to  go  on  here,  that  may  be  a 
ground  for  a  procedendo. 

Bayley  J.  The  writ  of  certiorari  is  most  beneficial 
for  the  parties.  By  habeas  corpus  nothing  is  removed 
but  the  cause;  but  a  certiorari  removes  all  the  proceed- 
ings; and' then  the  plaintiff  does  not  lose  the  benefit  of 
what  was  done  in  the  court  below. 

Rule  discharged. 

(fl)l£M.513. 


Tk*r*iay,       In  the  Matter  of  Abraham  Flint,  Gent.  One,  &c. 

February  6th. 

An  attorney      f")N  a  former  day  in  this  term,  a  rule  was  obtained, 
plaint,  and  calling  upon  Abraham  Flint,  one  of  the  attorneys  of 

this  court,  to  shew  cause  why  he  should  not  be  struck 
off  the  rolls,  for  acting  as  an  attorney  during  the  time 


of  nisi 

b'within 

;  of  12  G.  8.  c.  18. «.  9.,  sod  liable  to  be  struck  off  the  roll 


of 
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of  his  imprisonment.    The  acts  charged  against  him        1823. 
were,  entering  a  plaint  in  replevin  in  the  county  court,       — 

In  the  Matte 

and  issuing  summonses,  &c.  in  that  cause,  at  a  time      of  Fun* 
when  he  was  imprisoned  in  pursuance  of  the  sentence 
of  the  Court  of  Quarter  Sessions,  haying  been  convicted 
of  an  assault. 

W.  E.  Taunton  (with  whom  was  Oldnall  Russell) 
shewed  cause.  Even  supposing  that  the  acts  charged 
were  really  done  by  the  defendant,  still  they  do  not 
amount  to  suing  out  process,  or  commencing  or  prose- 
cuting a  suit  in  a  court  of  law  or  equity,  within  the 
meaning  of  the  12  G.  2.  c.  13.  s.  9.  (a)  That  clause 
being  highly  penal,  has  always  received  a  strict  con- 
struction. Thus  it  has  been  held  not  to  extend  to  the 
undertaking  of  a  defence,  the  words  of  the  act  being 
"  commence  or  prosecute."  Longman  v.  Rogers,  (b) 
And  upon  the  12th  section  of  the  act,  which  provides 
that  the  9th  section  shall  not  extend  to  prevent  an  at- 
torney from  carrying  on  an  action  commenced  before 
his  imprisonment,  it  has  been  held,  that  he  may  com- 


(a)  By  that  clause  it  is  enacted,  '<  That  from  and  after  the  24th  day 
of  June  f  1739,  no  attorney  or  solicitor  who  shall  be  a  prisoner  in  any  gaol 
or  prison,  or  within  the  limits,  rules,  or  liberties  of  any  gaol  or  prison, 
shall,  during  his  confinement  in  any  gaol  or  prison,  or  within  the  limits,  &c. 
in  his  own  name,  or  in  the  name  of  any  other  attorney  or  solicitor,  sue 
out  any  writ  or  process,  or  commence  or  prosecute  any  action  or  suit  in 
any  courts  of  law  or  equity  ;  and  that  all  proceedings  in  such  actions  or 
suits  shall  be  void  and  of  none  effect ;  and  such  attorney  or  solicitor  so 
commencing  or  prosecuting  any  action  or  suit  as  aforesaid,  shall  be  struck 
off  the  roll,  and  incapacitated  from  acting  as  an  attorney  or  solicitor  for 
the  future ;  and  any  attorney  or  solicitor  permitting  or  empowering  any 
such  attorney  or  solicitor  as  aforesaid  to  commence  or  prosecute  any 
action  or  suit  in  his  name,  shall  be  struck  off  the  roll,  and  incapacitated 
from  acting  as  an  attorney  ox  solicitor  for  the  future." 

(e)  WUle$,288.    Marnes,  263.  A  C. 

mence 
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1823.        xnence  proceedings  on  a  bail-bond  taken  in  an  action 
jf^.      which  was  began  before  his  imprisonment.   Whetham  v. 
ofFLorr.       Needham.  (a)     Unless,  therefore,  the  acts  which  have 
been  done  clearly  fall  within  the  meaning  of  the  statute, 
the  Court  will  not  hold  this  person  liable  to  the  heavy 
penalty  which  it  imposes.     In  Cross  v.  Kaye  (b)  it  was 
said,  that  the  county  court  is  only  a  court  baron ;  and 
in  Bait  oris  Sheriff*  tit  County  Court,  it  is  called  "  in  a 
manner  a  court  baron."  It  is  not,  then,  properly  speak- 
ing, a  court  of  law  or  equity,  within  the  meaning  of 
the   12  G.  2.  c.  13.  s.  9.    (He  was  then  about  to  pro- 
ceed to  the  merits,  when  an  arrangement  was  made  be- 
tween the  parties  and  the  rule  was  discharged,  with  the 
consent  of  the  mover.) 
After  the  rule  was  disposed  of, 

Abbott  C.  J.  said,  We  think  that  the  proper  course 
has  been  adopted  in  this  case ;  for  the  question  raised 
had  never  received  the  decision  of  the  Court,  and  the 
punishment  inflicted  by  the  act  is  extremely  heavy.  It 
is,  however,  proper  to  state,  that  we  are  all  clearly  of 
opinion,  that  suing  out  process,  and  entering  a  plaint 
in  the  county  court,  is  within  the  meaning  of  the 
12  G.2.  c.13.  s.9. 

(a)  Banu$,  40.  (t)  6T.R.9e5. 
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Hodgkinson  and  Others,  Assignees,  against     Thumb?, 

^  ^  ^  Jttruory  6th. 

Travers. 


T^HE  plaintiffs  in  this  case  were  assignees,  under  a  A  separate 
separate  commission  of   bankrupt,  issued  on   the  ^^M" 


11th  Jufy,  1822,  against  one  Gregg,  and  had  in  that  *^£J£t 
character  obtained  a  verdict  against  the  Defendant  for  ■"?  i*^*^ 
J  579/.  A  joint  commission  had  issued  against  Gregg  atsigntx*  imder 
and  Phene,  his  partner,  on  the  20th  August,  in  the  same  communion  ob- 

.  .  .  mi  t.  i  i  tained  a  verdict 

year.     A  petition  still  pending,  was  then  presented  to  against  a  TU« 
the  Lord   Chancellor  for  the  purpose  of  superseding  the  money  to 
the  separate  commission.     A  rule  nisi  on  the  part  of  JjJ^n"^ 
the  defendants  having  been  obtained  by  Gaselce,  to  pay  ^£^3^ 

the  damages  recovered  into  court,  to  abide  the  event  J*rd  Chancel- 
^  lor  to  supenede 

of  that  petition.  the  separate 

conunikiuon  was 
decided. 

Scarlett,  Gurney,  and  F.  Pollock  shewed  cause,  and 
contended,  that  the  Court  had  no  such  equitable  ju- 
risdiction as  that  which  they  were  called  upon  to  exer- 
cise.    But, 


Per  Curiam.  It  will  be  a  saving  of  great  expense  to 
the  parties,  and  much  more  beneficial  to  them,  if  we 
make  this  rule  absolute,  than  if  we  send  them  to  a 
court  of  equity.  The  money  being  recovered  in  an 
action  here,  we  have  the  power  to  prevent  execution 
going  for  it*  Let  the  rule  be  made  absolute  for  paying 
the  money  into  court. 

Vol.  I.  S  By 
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1823.  By  agreement  between  the  parties,  the  rule  was  drawn 

up  for  investing  the  money  in  exchequer  bills,  and  de- 

agaxrm  positing  them  in  a  banker's  hands,  there  to  remain 
until  the  petition  was  decided. 


Fn&w  Ex  parte  Krans  and  Others. 

February  7th. 

Vbere  persons   (~X)$  a  former  day  in  this  term,  writs  of  habeas  corpus 

detained,  with-    \J  J  '  r 

out  any  war-  had  been  obtained,  directed  to  W.  M'CuIlock,  the 

one  of  hb  ma-  captain  of  his  majesty's  ship,  Severn,  commanding  him 
wa?on  tT  to  bring  up  the  bodies  of  Krans,  and  21  other  persons 
sU^ando?"  confined  on  board  the  said  ship,  and  at  the  same  time 
"^rd^were  a  wr'*  °^  cert*ora"  was  issued  to  the  mayor  of  Dover, 
br^ufe*J?P  °y    to  remove  into  this  Court  any  proceedings  which  had 

cor,,  and  it  ap-  been  taken  before  him  connected  with  the  detention  of 
peared  by  the 

return  to  those   the  parties.      On  this  day  21  of  the  prisoners  were 

writs*  and  to  a 

certiorari  which  brought  up,  and  the  following  return  to  the  writs  of 

aame time, that  habeas  corpus  was  read:    "I,  W.  M'Cullock,  &c  do 

irighTb^g^ty  humbly  certify  to  this  honourable  Court  (a),  that  before 

ImputeoVto  ***    ^e  *ssu*ng  °f  ^e  annexed  writs  of  habeas  corpus  to  me, 

OwrtrtLed      Aat  IS  t0  ^   OU   *e   13th   day  °f  Januaty>    1823>  &e 

to  discharge  several  persons  mentioned  in  the  said  writs  were  brought 
them  out  of  r  ° 

custody,  and      on  board  his  majesty's  said  ship,  Severn,  in  the  Downs, 

committed  them  .',..-  . 

to  the  custody    by  the  directions   of  Henry  Nager,   lieutenant   in  his 

in  order  that  '  majesty's  navy,  and  having  the  command  of  the  Badger 

takenbefore6    revenue  cutter,  and  left  there  for  safe  custody,  until  an 

"S^umorhy     opportunity  should  occur  of  taking  them  safe  to  London, 

to  diin^tfie0*  to  ^e  t^iere  dealt  w^^  according  to  law ;  having  been 

matters  con- 
tained in  the 
returns,  and  to       (a)  The  usual  form  is,  "  To  the  court  of  our  lord  the  king,  before  the 

to  law.  .       j 

captured 
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captured  in  a  smuggling  cutter,   after  an  engagement        1825. 
with  the  said  cutter  Badger%  on  the  high  seas  by  the  •  !f; :- 

said  H.  Noger,  the  said  smuggling  cutter  being  then  Kaavs. 
and  there  laden  with  half  ankers  of  spirits  and  other 
contraband  goods :  and  on  suspicion  of  the  murder  of 
W.  Cullum,  a  deputed  mariner  of  the  said  revenue  cutter, 
Badger:  whose  bodies,  all  but  one  (namely,  A.  V.9 
who  was  tpo  ill  to  be  moved  at  the  time  of  the  coming 
of  the  said  writs  to  me,  and  who  has  singe  died,)  I  nave 
ready,  as  by  the  said  writs  I  am  commanded. 

To  the  certiorari,  twp  corbners'  inquests  werp  returned,  * 
one  held  upon  the  body  of  W.  Cullum,  and  the  other 
upon  the  bodies  pf  three  persons  killed  on  board  tfye 
smuggling  /cutter.  In  the  former,  the  verdict  was  wil- 
ful murder  against  some  person  or  persons  unknown ; 
and,  in  the  latter,  justifiable  homicide.  The  depositions 
of  the  witnesses  examined  before  the  coroner  were  also 
returned.  The  several  inatters  returned  to  the  writs  pf 
habeas  corpus  and  certiorari  having  been  read, 

Brougham  and  Plait  contended,  that  they  were  in- 
sufficient to  warrant  the  further  detention  of  the 
prisoners.  No  evidence  at  all  has  been  produced  to 
connect  these  men  with  the  transactions  mentioned  in 
the  returns  and  the  depositions  before  the  coroner.  The 
coroner's  jury  returned  a  verdict  of  murder  against 
some  person  or  persons  unknown,  and  there  is  nothing 
at  all  to  shew  that  these  men  were  in  any  way  implicated 
in  the  offence.  £v$n  if  any  of  them  had  been  identified, 
and  the  verdict  had  been  returned  against  them,  the 
coroner  must  have  issued  his  warrant,  and  then  there 
would  have  been  a  legal  custody.  {Bayley  J.  The 
question  is,  whether,  if  there  be  any  thing  to  connect 

S  *  these 
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1823*  these  men  with  the  offence,  the  Court  must  dismiss 
them,  or  send  them  before  a  magistrate  who  may  in- 
vestigate the  charge.]  The  Court  certainly  has  held 
upon  a  return  to  a  habeas  corpus,  that  where  a  warrant 
was  defective,  still  if  the  Court  were  put  in  possession 
of  the  facts  by  the  depositions  returned,  they  might 
amend  the  warrant  and  recommit  the  prisoner,  Rex  v. 
Marks  {a) ;  but  there  the  individual  was  identified,  and 
the  only  question  was,  whether  a  statutory  offence  had 
been  committed.  So,  in  Bex  v.  Shebbeare  (ft),  the  de- 
fendant being  brought  up  by  habeas  corpus,  was  com- 
mitted to  the  custody  of  the  marshal,  but  in  that  case,  a 
warrant  had  been  granted  for  the  original  commitment. 
"There  is  no  instance  where  the  Court  have  interfered  to 
the  extent  now  proposed.  Here,  the  parties  have  never 
been  legally  in  custody,  or  even  if  the  detention  was 
legal  at  the  commencement,  it  has  become  illegal  by  its 
unreasonable  continuation.  The  parties  had  been  de- 
tained from  the  13th  to  the  27th  of  January,  when  these, 
writs  issued,  without  any  attempt  being  made  to  take 
them  before  a  magistrate  for  examination.  If  such  an 
imprisonment  is  to  be  sanctioned,  it  might  in  like  man- 
ner be  protracted  for  two  or  three  years.  In  that  case 
the  Court  would  surely  discharge  the  prisoners ;  and 
here  the  delay,  being  without  sufficient  cause,  is  equally 
illegal. 

Abbott  C.  J.  My  opinion  in  this  case  is  founded 
upon  the  return  to  the  habeas  corpus,  and  upon  that 
alone.  I  advert  to  the  proceedings  before  the  coroner, 
merely  for  the  purpose  of  shewing  that  they  confirm  the 

(a)  5  East,  157.  (6)  1  Burr.  460. 

return 
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return  in  one  important  particular ;  viz.  that  W.  Cultum        1823. 
has  been  murdered.    There  is  nothing  in  the  depositions      iuimu 
to  shew,  that  there  may  not  exist  a  case  in  which  these 
parties  may  have  committed  the  crime.     If  we  saw  that 
they  could  not  be  guilty,  then  our  decision  might  be 
different.     It  has  been  said,  that  this  is  a  novel  pro- 
ceeding.    I  certainly  do  not  recollect  any  instance  of  a 
writ  of  habeas  corpus  to  bring  up  persons  who  were  in 
custody  for  inquiry  only,  and  if  we  could  see  that  these 
persons  are  unlawfully  in  custody,  we  must  discharge 
them.     But  nothing  of  that  kind  appears.     It  is  lawful 
for  any  person  to  take  into  custody  a  man  charged  with 
felony,  and  keep  him  until  he  can  be  taken  before  a 
magistrate.    It  is  contended,  however,  that  the  time 
during  which  the  prisoners  iiave  been  detained  is  un- 
reasonable, and  an  extreme  case  is  put  to  shew  the 
hardship  that  may  arise  if  any  unnecessary  detention 
be  sanctioned.    The  detention  without  inquiry  may  con- 
tinue so  long  as  to  induce  us  to  think,  that  the  original 
cause  of  it  could  not  be  valid,  or  worthy  of  any  further 
investigation,  and  then  we  should  think  it  our  duty  to 
discharge  the  prisoners.     That  is  the  only  way  in  which 
a  detention  for  an  unreasonable  time  could  affect  our 
judgment.      Here,  we  cannot  even  say  that  any  un- 
reasonable time  has  elapsed  since  the  prisoners  were 
taken  into  custody.     They  were  captured  on  the  high 
seas,  and*  placed  for  security  on    board  one  of  his 
majesty's  ships  of  war.     Their  numbers  are  consider- 
able, and  they  were  taken  as  smugglers.     It  is  not  at  all 
times  safe  to  land  so  many  persons  of  such  a  description. 
In  this  instance  too,  it  was  thought  fit  that  they  should 
be  brought  to  London,  there  to  be  dealt  with  according 
%o  Jaw.    In  as  much  then,  as  we  cannot  say  that  the 

3  3  time 


262  CASES  in  HILARY  TERM 

1823.  time  of  the  detention  has  been  unreasonable,  and  the 
^T  Original  cautfe  t>f  detainer  was  a  lawftil  one,  viz.  the 
&"?*  suspicion  of  murder,  we  ought  not  now  to  discharge  the 
prhofter*.  It  appears  to  me  that  our  proper  course  is, 
litit  to  inquire  into  the  facts  of  the  case,  whatever  may 
be  oar  pbwer,  but  to  commit  the  prisoners  to  the 
tihtctfjr  of  the  matthal  of  the  Marskahea,  that  they  may 
afterwards  be  fatketi  before  a  magistrate,  who  may  invea- 
Ttigttte  the  Chatge  brought  against  theiti. 

The  other  Judges  concuh-ing,  the  following  rule  Was 
ptoiibiiftced  by  the  Court. 

u  That  the  prisoners  be  committed  to  the  custody 
of  (he  marshal  of  the  Marshals**  df  this  Courts  in  order 
that  they  ttttty  respectively  be  taken  at  the  first  coh- 
tfchieflt  opportunity  before  same  fcdmpettmt  authority  to 
ba  examined*,  touching  the  matters  cotitaihed  in  (he  re- 
ttfrii  ttt  the  wits  of  habeas  corpus  ahd  certiorari  re- 
gpectiVfcly,  ttfid  to  be  fhrther  dealt  with  according  to 


Friday,  PlCKERING  against  NoYES. 

February  lib* 

The  Court  will  tp  LAWES  had  obtained  a  rule,  calling  upon  the 
plication  of  a  '  plaintiff  to  shew  cause  why  the  defendant  should 

an  action  ™  not  be  at  liberty  to  inspect  ahd  take  a  copy  of  a  certain 
STSiI?  i?  ^  dfeed  mentioned  in  the  affidavits;  It  appeared,  that  this 
k^ie^Uintiff  ***  m  Mtion  f°r  braking  and  entering  plaintiff's  close, 
or  his  landlord  rj^  plaintiff  was  tenant  to  W.  Ironmonger,  who  claimed 
defendant  to      to  be  entitled  to  the  locus  in  quo.     The  defendant  was 

inspect  or  take  *  m 

a  copy  of  one     *T  ^er  of  James  Wiimore.     The  deed  in  ques- 

of  the  landlord''  .     , 

title-deeds  to  i  bearing  date  in  1736,  made  between 

■*«■**•  Soger 


Notes. 
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Roger  Widmore  and  two  other  persons ;  whereby,  Roger       1823, 
Widmore  conveyed  certain  premises  to  a  person,  through  ' 

whom  Ironmonger  claimed.  *  It  was*  now  sworn,  that* 
search  had  been  made  among  Mr.  Widmore**  papers, 
that  he  had  no  part  of  the  original  deed  in  his  pos- 
session, but  an  imperfect  copy  only  had  been  found, 
and  it  was  necessary  for  the  defendant  to  have  a  correct 
copy  before  he  pleaded. 

Adam  now  shewed  cause,  and  contended,  that  a  party 
could  not  be  compelled  to  produce  his  title  deeds. 

E.  Lawes9  contrd,  urged  that  there  was  only  one  part 
of  this  deed  in  existence,  and  that  the  landlord  of  the 
plaintiff  had  it  in  his  custody. 

Per  Curiam.  Is  there  any  case  where  a  deed  has 
been  ordered  to  be  produced,  unless  it  has  been  de- 
posited in  the  hands  of  the  holder  as  a  trustee  for  others 
only,  or  for  others  jointly  with  himself?  We  might 
work  great  injustice  by  granting  this  application.  Courts 
have  gone  to  the  utmost  length  that  they  properly  can 
go  in  cases  of  this  sort,  and  we  should  have  been  ex- 
tremely sorry  to  have  felt  ourselves  bound  by  any  de- 
cision to  make  this  rule  absolute.  But  parties  are  never 
compelled  to  produce  their  title  deeds.  If  a  subpoena 
duces  tecum  is  served,  the  party  must  bring  his  deeds 
into  court  in  obedience  to  the  subpoena;  but,  if  he  states 
that  they  are  his  title  deeds,  no  Judge  will  ever  compel 
him  to  produce  them. 

Rule  discharged  with  costs. 


S  4 
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1823. 

*>*%>  In  the  Matter  of  Bower. 

February  7th. 

irfT^ann°W"  AMPLICATION  for  an  attadiment  against  Balph 
award  and  rule  and  John  Bower,  for  not  performing  award.    The 

of  court)  makes 

the  party  liable   only  question  was,  whether  the  service  of  the  award  and 

to  an  attach- 
ment for  not       rule  of  court  was  sufficient.     It  appeared,  that  Ralph 

award,  although  Bower  having  a  dispute  with  John  Bower  as  to  the 
personally  °  a*wd,  had  personally  served  John  with  the  award  and 
,enr  rule  of  court  in  the  regular  form.     Subsequently,  other 

parties  made  a  demand  on  Ralph  and  John  to  perform 
another  pari  of  the  same  award,  but  there  was  no 
second  personal  service  of  the  award  and  rule.  After 
hearing  Campbell  in  support  of  the  rule,  and  Scarlett  and 
Chitty  contra,  the  Court  held,  that  as  personal  know- 
ledge of  the  award  and  rule  of  court  was  brought  home  to 
both  Ralph  and  John,  it  was  sufficient,  and  was  equivalent 
to  a  personal  service  on  diem  in  the  ordinary  form. 

Rule  absolute  for  attachment. 


Ex  parte  Pilgrim. 

Articles  of  f\#  the  2Cth  April  John  Pilgrim  was  articled  to  Jolm 
clerkship  were     \J  r  ° 

duly  stomped  CrtUrtcll,  an  attorney  at  Bath,  for  the  term  of  five 

and  executed^ 

and  transmitted  years*    The  usual  articles  of  clerkship  were  drawn  up, 

to  agents  in 
town,  for  the 

purpose  of  being  enrolled  with  the  proper  officer  of  the  court.  It  appeared  that  in  the 
ageut's  book  there  was  an  entry  in  the  hand- writing  of  a  clerk,  who  had  left  the  cotnttry, 
of  his  having  attended  the  enrolment,  and  paid  a  fee  on  that  occasion  ;  but  there  was  no 
entry  of  such  an  enrolment  in  the  book  kept  at  the  master's  office.  The  Court  refused  to 
order  the  counterpart  of  the  articles  to  be  registered  nunc  uro  tunc,  or  to  order  the  party  to 
be  admittetf  aa  attorney, 
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and  two  parts  duly  executed  by  the  parties,  to  one  of       1823. 
which  was  affixed  a  stamp  of  120/.,  and  to  the  other  a       — — 

*  ..Ex  parte 

stamp  of  35s.  A  premium  of  200/.  was  at  the  same  Pilqeim. 
time  paid  to  CrufrwU-  On  the  27th  May,  the  original 
articles  of  clerkship,  accompanied  with  an  affidavit  of 
the  due  execution,  were  transmitted  by  Crtdwell  to  Frowd 
and  Rose,  his  agents  in  town,  for  the  purpose  of  being 
enrolled-  0*  the  20th  September,.  1819,  Pilgrim  was 
assigned  to  Beans,  an  attorney  at  Bath,  for  the  remain- 
der of  the  term  of  five  years.  The  usual  indenture  of 
assignment  was  executed  by  the  parties,  and  the  same, 
together  with  an  affidavit  of  the  due  execution  thereof, 
was.  transmitted  to  town  for  enrolment,  which  was  in 
due  course  effected  at  the  master's  office.  In  November, 
1831,  he  went  into  the  office  of  Fraud  and  Rose,  the 
agpnfts  in  town,  for  the  purpose  of  serving  the  remaining 
half  yepF«.  The  clerkship  expired  on  the  26th  April 
1822*  •  The  usual  notices  of  his  application  for  admis- 
sion* as  of  Hilary  term,  were  given ;  but,  on  searching 
for  the  original  articles  of  clerkship,  at  the  office  of 
Frcfydvad  Base,  they  were  not  to  be  found.  In  a  day- 
book, however,  belonging  to  them,  there  was  the  follow- 
ing entry  of  the  5th  June,  1817  :  "  Pilgrim  to  CriUwell) 
attending  enrolled  articles ;"  and  in  a  rough  cash-book> 
in  the  same  office,  which  contained  bn  account  of  the 
several  sums  disbursed  by  the  clerks  for  office  business, 
was  the  following  memorandum:  "  5th  June,  I  SI  7, 
Pilgrim"  tb CrtUwelt,  enrolling  articles,  5s."  Both  these 
memorandums  were  made  by  John  Heath,  their  then 
clerk,  but  who  was  now  at  the  Cape  of  Good  Hope.  It 
appeared  that,  at  the  Master's  office,  there  wo*  &.book, 
in  which  all  articles  left  for  enrolment  were  entered,  but 
there  was  up  entry  of  the  enrolment  of  the  articles  in 

cjucbtion, 
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1323,        question,  though  there  was  an  entry  of  the  assignment  in 

1822,  nor  was  there  any  such  entry  in  the  warrant  of 

PiLoaiM.  Attorney's  office  for  the  Court  of  Common  Pleas,  or  in 
the  petty-bag  office  for  the  Rolls  Court  of  Chancery,  or 
the  enrolment  office  of  the  Court  of  Chancery.  Upon 
these  facts,  verified  by  affidavit, 

Gaselec  now  moved  that  the  Master  might  be  directed 
to  enrol  the  counterpart  of  the  articles,  nunc  pro  tunc,  or 
that  Pilgrim  might  be  admitted,  and  he  cited  Ex  parte 
Clarke,  (a)  The  Court  might  presume  the  original 
entry  of  enrolment  to  be  lost. 

Per  Curiam.  The  34  G.  3.  c.  14.  s.  2.,  enacts,  "  that 
no  person  shall  be  admitted  an  attorney,  unless  the  in- 
denture shall  be  enrolled  or  registered  with  the  proper 
officer  of  the  court,  together  with  an  affidavit  of'  the 
time  of  execution  of  such  contract  by  the  clerk ;  and  in 
case  the  same  shall  not  be  enrolled  or  registered  within 
six  months  after  the  execution  thereof,  together  with  the 
affidavit  of  the  time  of  the  execution  of  such  contract, 
then  the  service  of  such  clerk  shall  be  deemed  to  com- 
mence from  the  time  of  such  enrolment  or  registry  only, 
and  not  from  the  execution  of  the  indenture."  Now* 
here  the  articles  have  not  been  enrolled,  and,  conse- 
quently, there  has  not  not  been  any  valid  service  under 
the  indentures.  If  we  were  now  to  order  the  counterpart 
to  be  enrolled,  the  service  could  only  be  deemed  to  com- 
mence from  the  time  of  the  enrolment. 

Rule  refused. 
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Ex  parte  John  Nohro.  Monday, 

February  10th. 

A    RULE  nisi  having  been  obtained  for  a  Certiorari,  On  mo?ing  for 

to  remove  art  order  made  at  the  last  general  quarter  a  certiorari,  it 

sessions  held  for  the  county  of  Essex,  "ndtufthe  affi- 

davits in  may 
cause;  and  if 

Brodrich,  on  shewing  cause,   objected,  that  the  affi-  to^^^otl*' 
davit  upon  which  the  rule  was  obtained,  was  entitled,  read* 
The  King  v.  Justices  of  Essex,  whereas,  on  the  motion 
for  a  rule  nfel,  the  affidavits  ought  not  to  have  been  en- 
titled at  all,  as  no  cause  was  then  pending  before  the 
Court 


The  Court,  after  referring  to  the  officers  of  the  crown- 
office,  said,  that  the  affidavit  was  irregular,  and 

Discharged  the  rule* 


Rushworth,  Gent,  against  Wilson.  iSjS;  oth 

'T'HIS  was  an  action  for  a  libel.  Plea,  general  issue.  Where  there  u 
The  plaintiff  withdrew  his  record,  and  the  defendant  ground  for  sup- 
became  entitled  to  his  costs  of  the  day.  The  Master  e^enceofa6 
allowed  the  expense  of  bringing  up  witnesses  from  the  ^^m*  $£ 
country,  who  were  to  speak  generally  to  the  cl,aracterJ^S8^n^ 
of  the  Plaintiff.  on  Uttti?n  of 

costs  against 
the  other  party. 

Brodrick  moved  that  the  Master  might  be  directed  to 
review  his  taxation ;  for  as  it  was  decided  in  Jones  v. 

Stevens 
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Stevens  (a)  that  such  evidence  is  inadmissible,  the  wit- 
nesses ought  not  to  have  been  brought  up. 

Per  Curiam.  If  there  were  reasonable  grounds  for 
supposing  that  the  evidence  of  the  witnesses  in  question 
would  be  admissible,  the  Master  might  fairly  exercise 
his  discretion  in  allowing  their  expenses  against  the 
plaintiff.  There  certainly  was  sufficient  doubt  in  this 
case  to  make  the  allowance  of  those  costs  proper. 

Rule  refused. 


(a)  Determined  in  the  Exchequer,  Sorter  or  Trinity,  1828,  not  y%t 
reported. 


A 


Monday, 
February  10th. 


Waed  against  Levi. 


If  a  defendant    HPHIS  was  an  action  of  assumpsit,  tried  before  Abbott 

brings  a  writ  of    JL, 

error,  and  puts  C.  J.9  at  the  Guildhall  sittings  after  last  term,  when  a 

in  fbafW  bail, 

tbe plaintiff  verdict  was  found  for  the  plaintiff.  On  the  2/th  of  Ja- 
as*anulHtj,and  nuary  a  writ  of  error  was  allowed,  and  on  die  29th  the 
is«ue  execution,  pi^^yf  »s  attorney  was  served  with  a  copy  of  the  rule  for 
V*.'Tj5f  Jl"*  tne  allowance.  On  the  same  day  the  costs  were  taxed, 
and  final  judgment  was  signed  for  136/.  10s.  On  the  3 1st 
of  January  notice  of  bail  in  error  was  given.  On  the 
■4th  of  February  a  writ  of  fi.  fa.  issued,  under  which  the 
debt  and  costs  were  levied.  A  rule  was  afterwards  ob- 
tained, to  set  aside  the  fi.  fa.,  and  execution  for  irregu- 
larity ;  but  no  error  was  suggested.    And  now, 


Piatt  shewed  cause,   upon  an  affidavit,  stating,  that 
fhe  persons  put  in  as  bail  in  error  were  in  a  very  low 

situation 
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situation  of  life,  and  in  the  habit  of  becoming  bail  at 
Serjeant^  Inn  for  hire.  The  case  of  Crum  v.  Kitchen  (a)9 
determined  by  this  Court,  in  Hilary  termr,  1  G.  4.  is 
precisely  in  point.  AH  the  circumstances  of  that  case 
were  similar  to  those  now  sworn  to,  and  the  Court  held, 
that  the  Plaintiff  was  justified  in  treating  the  bail  as  a 
nullity ;  and  the  rule  which  had  been  obtained  to  set 
aside  the  execution  was  discharged  with  costs. 
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Gttrney,  contra.  The  plaintiff  had  a  regular  notice 
of  the  bail  in  error,  and  might  have  excepted  to  them, 
if  he  thought  fit :  as  he  neglected  to  do  that,  he  cannot 
be  entitled  to  treat  the  bail  as  a  nullity.    . 

Per  Curiam.  We  think  that  the  case  of  Crum  v. 
Kitchen  was  very  properly  decided.  The  Court  would 
be  glad  to  stop  entirely  the  practice  of  putting  in  sham 
bail ;  and  although  they  may  may  not  be  able  to  effect 
that  on  mesne  process,  still  they  will  take  care  that  so 
improper  a  practice  shall  not  be  extended  to  writs  of 
error. 

Rule  discharged  with  costs. 


(«)  In  this  case  the  costs  were  taied,  and  final  judgment  was  signed  on 
the  29th  of  January,  and  on  the  same  day  a  rule  for  the  allowance  of  a 
writ  of  error  was  served  upon  the  plaintiff's  attorney.  Notice  of  bail  was 
given  on  the  2d  of  February,  The  bail  put  in  were  in  the  habit  of 
attending  at  Serjeants'  Inn  for  hire.  A  writ  of  fi.  fa.  issued  on  the  3d  of 
February.  On  the  4th,  a  rule  was  obtained  by  F.  Pollock  to  set  aside 
the  fi.  fa. ;  but  no  error  was  suggested. 

Scarlett  and  Piatt  shewed  cause. 

Batlit  J.  Upon  mesne  process  the  plaintiff  has  the  security  of  the 
sheriff  or  the  bail-bond ;  but  in  error  he  has  no  security  but  the  bail,  who 
are  answerable,  not  for  the  person  of  the  defendant,  but  for  the  actual 

payment 
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payment  of  the  money.  No  error  being  suggested,  putting  in  such  bail 
in  error  is  a  gross  fraud  upon  the  Court  and  its  suitors ;  and  although  the 
rule  does  not  ask  fpr  costs,  yet  to  mark  the  sense  which  the  Court  epter> 
tains  of  such  disgraceful  practice,  it  should  be  discharged  with  costs. 

Per  Curiam.    Let  the  rule  be 

Discharged  with  costs. 


In  the  Matter  of  Thomas  Jackson  and  John 
Wood. 

eMaeeXaosr-  A  ^ULE  had  been  obtained,  calling  upon  Jackson, 
tificated  con-  an  attorney  of  this  court,  to  shew  cause  why  he 

▼eyancerto  "  " 

conduct  his       should  not  be  struck  off  the  roll,  for  having  acted  as 

business,  and 

agreed  to  allow  the  agent  of  John  Wood,  a  person  not  duly  qualified  to 
of  the  profit  &ct  &s  an  attorney,  and  having  permitted  his  name  to  be 
salary.  °i%e  m*de  use  of,  on  account  of,  and  for  the  profit  of  Wood, 
w^dn^n  knowing  tIm  n<*  to  be  duly  qualified.  The  rule  called 
^Vbais  f*°°r'  uP°n  W°°d*  to  shew  cause  why  he  should  not  be  corn- 
business  were     mitted  to  the  prison  of  this  court,   pursuant  to  the 

made  out  and 

delivered  in       statute  of  the  22  6. 2.  c.  46.  s.  1 1.   It  appeared,  by  the 

their  joint 

names:  held,     affidavit,  that  Jackson,  who  had  been  an  attorney  of  this 

that  this  was  a 

case  within       court  35  years,  in  1820  engaged  Wood,  who  at  one  time 

OO  (*  O     <»_  Aft 

s.  ii., inasmuch  had  keen  °lerk  to  an  attorney,  but  for  some  years  had 
ha^atow  his  ^em  a  certificated  conveyancer,  to  conduct  his  business ; 
usedCfor  ^d  anc*  ^A^  a8ree^ to  a^ow  him  a  moiety  of  the  profits  of  the 
account  of  an     business  instead  of  a  fixed  salary.     The  names  of  Jack- 

unqualified  i  ' 

person :  and      son  and  Wood  were  painted  on  the  door  of  the  office, 

the  Court  or- 
dered the  attor-  where  the  business  was  carried  on,  and  bills  were  made 
ney  to  be  struck  ,    .      .    .  _     ,  .   . 

off  the  roll,  and  out  m  their  joint  names.  Wood  received  instructions 
committed  to  ^rom  the  clients,  and  suits  were  instituted  and  carried 
pnson  for  a       on^  jn  conseqUence  0f  such  instructions.    In  July,  1820, 

Wood 
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Wood  became  an  articled  clerk  to  Jackson,  and  articles        1823. 

of  clerkship  were  duly  executed  and  enrolled.     It  was       — 

In  the  Matter 
now  sworn  by  Wood,  that  he  never  had  acted  as  an     of  Jacoox. 

attorney,  or  represented  himself  as  such,  and  by  Jackson, 

that  he  never  represented  Wood  to  be  an  attorney,  or 

authorised  him  to  act  as  such. 

Gaselee  now  contended,  that,  inasmuch  as  it  appeared 
that  Jackson  had  not  done  any  thing  whereby  Wood  was 
enabled  to  appear,  act,  or  practise  as  an  attorney,  this 
was  not  a  case  within  the  statute  22  G.  2.  c.46.  s.ll. 

Abbott  C.  J.  I  am  clearly  of  opinion,  that  this  is  a 
case  both  within  the  spirit  and  the  words  of  the  statute. 
The  enacting  part  must  be  construed  with  reference  to 
the  mischief  recited  in  the  preamble.  That  mischief  was, 
that  persons  not  admitted  as  attornies,  did,  by  the  con- 
nivance of  attornies,  intrude  themselves  into,  and  act 
and  practise  in  the  office  and  business  of  attorneys. 
Now  here,  Wood,  who  is  not  an  admitted  attorney, 
was  enabled,  by  the  connivance  of  Jackson,  to  intrude 
himself  into,  and  act  and  practise  in  the  office  and  bu- 
siness of  an  attorney.  This  is  a  case  clearly,  therefore, 
within  the  mischief  which  it  was  the  object  of  the  statute 
'  to  remedy.  The  statute  then  proceeds  to  enact,  "  That  - 
if  any  sworn  attorney  shall  aet  as  agent  for  any  person 
not  duly  qualified  to  act  as  an  attorney,  or  permit  his 
name  to  be  in  anywise  made  use  of,  for  the  account  or 
profit  of  any  Unqualified  person,  or  send  any  process  to 
such  unqualified  person,  thereby  to  enable  him  to  ap« 
pear,  act,  or  practise  in  any  respect  as  an  attorney,  the 
attorney  so  offending  shall  be  struck  off  the  roll,  and  for 
ever  after  disabled  from  practice."    Now  here,  Jackson 

permitted 
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1853.       permitted  his  name  to  be  made  use  of,  upon  the  account 
,  .     '       and  for  the  profit  of  Wood.     It  is,  therefore,   a  case 

In  the  Matter  .  .  ' 

of  Jacics&k.  within  the  words  of  the  enacting  part  of  the  clause. 
It  has  been  urged,  that  to  bring  the  case  within  the 
act,  it  must  have  been  done  for  the  purpose  of  enabling 
the  unqualified  person  to  act  as  an  attorney.  I  am 
of  opinion  the  word  thereby  applies  merely  to  the 
sending  of  process  to  the  unqualified  person,  and  not 
to  the  whole  of  the  preceding  sentence.  Let  tlte  rule 
be  made  absolute  for  striking  Jacksoti  off  the  roll,  and 
for  committing  Wood  to  the  prison  of  this  court  for  one 
month. 

Rule  absolute. 


The  King  against  Rooieu  add  Humphry* 

Thekeeplng of  T^HIS  was  an  indictment  against  the  defendant*,  and 

a  common  A  °  ' 

gaming-house,  charged,  that  they  unlawfully  did  keep  and  mnin- 

and  gain,  un-     tain  a  certain  common  gaming-house:   and  in  the  said 

lawfully  cans-  &  6  > 

iog  and  procur-  common  gaming-house,  for  lucre  and  gain,  unlawfully 

ing  divers  idle 

and  erii-dis-  and  wilfully  did  cause  and  procure  divers  idle  and  eyil- 

to  frequent  and  disposed  persons  to  frequent  and  come  to  play%  together, 

togeuer  at  a  at  a  certain  unlawful  game  at  cards,  called    "  Rouge  et 

*aRou^1  ^  **°*r ;"  an(*  ia  l^e  sa^  c0*™*0*1  gaming-house,  unlaw- 

Noir,"  and  f^jy  alMj  wilfully  did  permit  and  suffer  the  said  idle  and 

said  idle  and  evil-disposed  persons  to  be  and  remain  playing  and 

persons  to  re-  gaming  at  the  said  unlawful  game,  called  "  Rouge  et 

main  playing 

at  the  said  game  Noir,"  for  divers  large  and  excessive  sums  of  money, 
and  exousiT?6  to  &«  great  damage  and  common  nuisance  of  all  the 
~£[2.'  %e  Ejects  of  our  lord  the  king.  Plea,  not  guilty. 
m^Ew!  C°m"  A  ***&<*  having  been  found  against  the  defendants, 

SemNe.     That 

an  indictment  would  be  good  merely  charging  the  defendant  with  keeping  a  common 

gaming-house.     Per  Holroyd  J. 

Cwwood 
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Garwood  and  Piatt  now  moved  'to  arrest  the  judg-  1823. 
ment.  The  keeping  of  a  common  gaming-house  is  not  "  !T" 
an  offence  at  common  law.    It  is  not  necessarily  a  nui-       n^amst 

.  ltOClEJU 

sauce,  hot  may,  like  a  play-house,  become  so,  if  it  draw 
together  m*ch  numbers  of  people  as  to  become  inconve- 
nient to  the  places  adjacent.  In  Hawkins?  s  Fleas  if  ike 
Crown,  book  1.  c.  7S.  s.  6.  7th  edit,  there  is  this  passage: 
"  Also  it  has  been  said,  that  all  common  stages  for 
rope-dancers,  and  also  all  common  gaming-houses,  are 
nuisances  in  the  eye  of  the  law,  not  only  because  they 
are  great  temptations  to  idleness,  but  also  because  they 
are  apt  to  draw  together  great  numbers  of  disorderly 
persons ;  which  cannot  but  be  very  inconvenient  to  the 
neighbourhood."  In  ChctwymVz  edition  of  Burn's  Jus- 
tice (a)  and  Russell  on  Crimes  (ft),  it  is  laid  down  generally, 
that  they  are  nuisances ;  but  the  passage  in  Hawkins  is 
the  authority  relied  upon,  and  that  by  no  means  speaks 
of  it  as  a  decided  point,  for  his  expression  is,  "  It  has 
been  said,  &c."  Nor  does  this  indictment  shew  that 
any  inconvenience  had  accrued  to  the  neighbourhood, 
by  numbers  of  disorderly  persons  collected  together; 
and,  therefore,  it  does  not  come  within  the  reason,  in 
respect  of  which  Hawkins  states,  that  it  had  been  said, 
that  a  gaming-house  was  a  nuisance.  At  common  law 
gaming  is  not  any  offence.  In  Bell  v.  The  Bishop  of 
Norwich  (;),  it  was  held,  that  it  was  not  sufficient  cause 
for  a  bishop  to  refuse  to  admit  a  presentee  to  a  living, 
that  he  was  a  haunter  of  taverns  and  unlawful  games. 
Besides,  }he  legislature  have,  by  different  statutes, 
33  H.  8.  c.  9.  5. 1 1  and  12.,  12  6.  2.  c.  28.  s.  2  and  3., 
13  Q.  2.  c.  19.  5.  9.,  and  18  6. 2.  c.  34.  s.  1  and  2.,  de- 
clared certain  specified  games  to  beunlawfhl,  and  Rouge 
et  Noir  is  not  one  of  them ;  and,  in  several  of  these 

(a)  Vol.  ii.  p.  582.  (6)  p.  435.  (c)  Dyer,  254.  *. 

Vol.  I.  T  statutes, 
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*g«3.  statute,  royal  patafgp,  ,&MWg  ^  rfsMtongaaif  the*wc- 
iwi^     wigpi ,  w*  exojnptei  jflW*.  Aft  qp*H8ti»  £$ ■  .tto :  <*** 

«Wtf  NoWi.  if  gWf»g.  Wfr.  an  qfftncp  ^  ^orwiqn  tavj„jfc 
log^latyre  wojaW  pot  Jtaffp  gWW-  sucH*  **»cti<>n  tp  {the 
cpipmia&ioA  of  that  gff<yi^<J^^^i«ptiog  ptnana  .jra- 
sidiflg  if*,  the  royal  palaces  from  the  penalties  iropQatti 
tyr  statutes*  ,  Inasmuch  tbw  us  .gaming  &  ,  wt*  par  *& 
an  office  at  common  law,,  mid  tfc  gppe  of  $0Hg*#t 
Noir  has  not  been  declared  illegal  by  the  legislature,  .tbtf 
indictment  is  had,  and  the  judgment  must.be  an*#e4*  it 

Abbott  C.  J*    I  have  no  doubt  that  the  facts .sjtpte*} 
in  this  indictment  constitute  an  offence  at  common  law. 
Hawkins,  in  the  passage  which  has  been  cited,  observe^ 
"  It  has  been   said   that   common  gaming-houses  are 
nuisances  in  the  eye  of  the  law;"  and  then  he  assigns  tbp 
reason,  viz.  that  they  tend v  to  produce  certain  evil  con- 
sequences, which  is  not  very  different  from  saying  that 
they  are  nuisances  if  those  consequences  are  produced* 
Since  his  time  many  parties  have  been  convicted  upon 
indictments,  in   which   the  keeping  of  such  a  house 
has   been  charged  to   be  an  offence   at  common  law* 
If  any  confirmation  of  the  authority  of  Hawkins  were 
wanting,  it  is  to   be  found  in   the  enactments  of  the 
legislature.     The  25  G.  2.  c.  36.  s.  5^  after  reciting, 
that,  in  order  to  encourage  prosecutions  against  pensions 
Jceeping  bawdy-houses,  gaming-houses,  or  other  4w- 
orderly  hquses,  enacts,    "That  if  any  Xwy  ia^abilapt* 
of  any  parish  give  notice  in  writing,  to  a  constaWe,.  of  agy 
person  If eepiijig  a  bawdy-house,  gaming-house,  or  any 
other  disorderly  house,  the  constable  shall  go  with  such 
inhabitants  to  a  justice  of  the  peace,  and  shall,  upon  aucii 
inhabitants  making  oath  that  they  believe  Uwcfcntwrts 
of  tbte  ^notice  to  be  true,  enter  intd  a  recognisance  to 

prosecute 
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prosecute  touch  offence,  and  theconstable  is  to  be  allowed  iSf  3* 
the  expenses  of  the  prosecution,  and  each  of  the  in-  i^Titaro 
habitants  is  to  recite  1W."*  And  section  .8.  recites,  jgjJwL 
«'  That  by  reason  of  many  subtle  and  crafty  contriv- 
ances of  persons'  fcefeping  ba#dy4K>u*ei,  gaming-houses, 
or  other  disorderly  houses,  it  is  difficult  to  prove  who  is 
the  real  owner  or  keeper  thereof,  by  which  means-many 
notorious  offenders  have  escaped  punishment?"  and  then 
enacts,  "  That  any  person  who  shall  appear,  act,  of  be- 
bare  himself  as  master,  or  as  the  person  having  the  care1 
or  management  of  any  such  house,  shall  be  deemed  to 
be  the  keeper  thereof,  and  shall  be  liable  to  be  prose- 
cuted as  such,  although  he  be  not  the  real  owner.'9 
These  provisions  are  a  legislative  declaration,  that  the 
keeping  of  a  gaming-house  is  an  indictable  offence. 
Besides,  the  9  Ann,  c.  1 4.  5.  2.,  makes  playing  at  any 
game  unlawful,  if  more  than  10/.  shall  be  lost.  Now 
in  this  case  the  indictment  states,  not  only  that  the  de- 
fendants kept  a  common  gaming-house,  but  that  they 
permitted  persons  to  play  there  for  divers  large  and  ex- 
cessive sums  of  money.  The  playing  for  large  and 
excessive  sums  of  money  would  of  itself  make  any  game 
unlawful ;  and  if  so,  there  can  be  no  doubt  that  this  is 
an  offence  at  common  law. 

Batlcy,  Holroyd,  and  Best  Js.  concurred,  and 
Holroyd  J.  further  added,  that  in  his  opinion  it  would 
have  been  sufficient,  merely  to  have  alleged,  that  the 
defendants  kept  a  common  gaming-house. 

Rule  refused. (a)- 

(a)  In  Rex  r.  Diron,  \OMod.  356.,  it  was  held  that  the  keeping  of  a 
gaming-house  was  an  offence  at  common  law  as  a  nuisance.     In  Rex  v. 
MaKmtUockf$  C.  C  p>  548.  Grote  J.  seemed  to  be  of  opinion,  tbat  tke. 
keeping  of  a  common  gaming-house  might  be  described  gtuerally.    Sto 
aleo  *Bawk.  P.  C.  c.  f  5.  t .  59.  , 
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\M&4  *a*  to  T^nub  frnoe  tood  oviid  oeta.  r»mow  nodi       v>ro- 

*w*w»    t  Bbe»y  against  Pratt. 

.fotaiary  11th.  ^ 

When  a  Ma-  TN  this  cause a  witness  bad  been  detained  in  England 

oX"^™  Easier,  on  taxation  of  cost*,  allowed  him  a  subsistence 


that  on  tAiadtMi  wsft.an~£kr/Le&fltt*i*.  \wi\  mestrrmf  a^shki* ,  He  JMSJdi 
master  mju^  ^jffDg  ite,w^  tijwe  id,  hi*  oyra  topee,  ,bu£  JC*nw&t4 

titled  ftl  allow- 

inghima<ub-    «l  fifgl&l&M  QTfa  tf>  gfo  €W#m#hM*W^Pt^ 

ii&ien£e  from     "       •       •  •  .  •        i  •  i  ^ 

tbeavrksor     i^  Jm£  jieep  *>  Wfe  pursuing  h*  uwaUwcjato^  ,  .;< 

the  writ  until 

the  iriaJL  .     • 

'u*M~U.*sM*  Marryat  moved  tbat  the  Master  might  be  directed  to 

"y  *     ,  .  review  his  taxation.    This  is  very  different  foam  {he 

case  of  at  foreigner  brought  over  for  the  purpose  of 

ftp  aptypes*  was;  not  brought  over  from  abroad,}  No^ 
c$qf  baa  decided,  that  the  witness  is  to  be  allowed  ty* 
expenses  daring  tita  lime  that  he  is  residing  in.  hit 
own  house. 


Per  Curiam.  Upon  principle  the  Mtytip;  w^j*i£iT 
fied  in  allowing  the  subsistence-money  in  question. 
Although  the  witness  was  nn  Englishman,  yet  he  was  a 
sea-faring  man ;  and,  unless  detained  for  the  purpose  of 
giving  evidence,  might  again  have  gone  to  sea,  and  then 
the  parties  might  have  been  put  to  a  far  greater  expense 
by  the  postponement  of  the  trial,  on  account  of  his  ah- 

(a)  4  Taunt.  697. 

♦  stnee. 


ik  the  &^*ic4  «b*Lea  of  d8o*eE  iv.  m 

sence.    There  would  also  have  been  some  danger  of  his       iff*. 
evidence  being  altogether  lost  by  the  various  JHum^fiif      -"■»• 

BtBBT 

to  which  sea-faring  men  are  exposed.  again* 

Piatt* 

Rule  refused. 

\\\*\.  .'  *i ■  ,  f/   ^FVw rfWJt iWh« 

*pfflS  tttfionfchd  *K  matters  in  dfflfen&ice  tetwafen  *fe  ^m  *  chum 

)1>^drtia^eiti  ref&rtodlfo  an  anritretbf,  the  Mfink$§sSft/y  in  difference 
wMfli  was  by  bond,  laid  nothing  about  cods.    The  «&  arbitrator, 
aftftmWf  liavfng  attained  the  corts  of  die  cause  and  <>F  LTS™ 
die  iWetfciceto  the  FlaiifthY,  €**#  obtained  A  rile  i6  £2pB£ 
Bet  aside  the  awa*A.  tmor  ■§■ 

power  oner  the 
«>1  \      *    "  cottaOTU* 

•  oust,  bot  not 

^UtOeMe  no*  ihetfed  cause.  tho*  of  u* 


*%*•*&#*»».  The  edits  in\  the  eause  "being  k  mattef 
te  difference,  the  arbitrator  had  power  over  them,  al- 
though not  mentioned  in  the  subtm'saion ;  but  lie  had 
no  authority  to  grant  the  costs  of  the  reference* 

Littledale  then  consenting  to  give  up  the  corts  of  the 
ri*ttu«£fh%*flfe*as  dischiugfed. 

.ft.\;V,i,p       1  •  .  .     .      •  1        .       .         ..       ,     ' 

f    fc.<*>   :«««     j-  ...--.  ..I'        ...      '     .' 

ft*.  .V'/,  /|'}       •    ".  *•    I         •/  »     1.  '•  ;     >•»     '     ...•»!     " 

<*  iV    *»'  11     j     .*.  \    t     ,    •         •  .       .  „n   ,,•  »i      .•„   ',1    ;   ;. 

'J#tt$*\f°-  »      :v   •*.'•.»•        1  .1  .  *  *    .■  v  1  »  ,'.••[.  -1  ;  •   ,•     .1  : 

^|p  ;#.|    f,     >;f  .     ....    n,,    *     t'.    »•'•     v    .  ■    *•  .  ■  .:  m;  t  '  it  .-1 
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7W*fay,  LONGDEN  OgaitlSt  BOUAN. 

Ftbruary  11th. 

In  tropes  for  HTRESPASS  for  cutting  down  trees  in  plaintiff's  close. 

cutting  down        A  or 

trees.    Pte*  ,        Plea,  ficst,  not  giUlgy,  *wiispv?ridxjd^  iutfifrfog 

firsj.uot  guilty;  «  °  .  '     '       „ 

second,  justify-  cutting  down  tjie  trees  as  a  nuisance,  for  obstructing  a 
highway*  Replication,  Joining  issue  upon  the  pl*a{  cjf 
not  guilty,  and  denying  the  highway,  and  new  asjsign- 
of  meat  for  cutting  down  trees,  extra  viam*  Defendant 
suffered  judgment  by  default  on  the  new  assignment* 
At  the  trial  the  jury  found  a  verdict  for  the  defendant* 
on  the  issues  joined  on  the  special  pleas,  and  assesse4 
viam/ ";fie-;' .  the  damages  on  the  new  assignment  at  1001.  The  as* 
issue  on  the  !  sociate  entered  a  verdict  for  the  plaintiff  on  the  general 
suffered  judg?  issue.  On  the  taxation  of  costs  the  plaintiff  was  allowed 
c^net^'  his  foil  costs  of  the  cause,  except  the  costs  on  the  issues 
Mgnment.  joined  on  the,  special  pleas,  but  no  costs  were  allowed 
ing  found  a      |0  |he  defendant  on  the  issues  found  for  him. 

▼erdict  for  the  •• 

defendant  on 
the  issues  on 

the  special  PhiUips  now  moved  for   the   Master  to.  review  bis 

ie»ed  damages  taxation,  and.  contended, .  that  the  defendant  ought  to 

Sgnment7H^  ^ave  ^3eak  ^owed  the  costs  on, the  issues  joined  on  the 

WWmhT WM*  8Pec*a^  pleas.    If  there  had  not  been  a  new  assignment, 

entitled  to  full  Md  the  issues  on  the  special  pleas  had  been  found  for 

costs,  except  r  r 

upon  the  issues  the  defendant,  be  would  have  been  entitled  to  his  costs 

on  the  special 

pleas,  and  that  on  those  issues.    Now  he  ooght  not  to  be  placed  in  a 

defendant  was 

not  entitled  to   worse  situation,  in  consequence  of  having  suffered  judg* 

thowisnic*      ment  by  default  on  the  new  assignment,  than  he  would 

have  been  in  if  there  had  not  been  any  new  assignment 

Per 
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Per  Curiam.  The  Master  informs  us,  that  the  prac-  1&2$* 
tice  always  is,  to  tax  the  costs,  as  has  been  done  in  this  T~~~' 
case;   and  there  being  no  decision  cited  to  the  con-       y*** 

°  Bourne. 

trary,  this  rule  must  be  refused. 

•  Rule  refused. 


The  King  againstlh*  Justices  df  OfcfrdRDStfiitE.  ***&&, 

0«Ni 'th$  i3th, day  of  Jwv,  1822,  two  justices  for  (thft  »        ^rnp- 
-rvrX«m^^f,iO^/i/,  ip^da  an  order  of  filiation,  adri  orrf^ffl£w 
J¥d^/*»***W*«»  to  be  the  father  of  a  bastard  cbift  StjS^ 
fitoiBWbk  to   the,  parish  of  Southteigh,  in  the,  said  ^[^ ;'t]  J ■/' 
9<>uniy    Ou  the  4*h  of  J«4y  the  following  notice  of  tend  at  the  next 

^  v  m  °  general  quarter 

appeal  wa*  duly  served  upon  one  of  the  justices,  and  8et»'on»  to  be 

•     -i  •  i  u       u        u         J  ,  hoIden,&c,tQ 

a.sunilar  notice  was  served  upoji  the  churchwardens  and  commence  and 
fyej-scsra  of  the  parish  of  &  ••  This  is  to  give  you  appeal  against 
notice,  that  I,  James  Nixon,  of,  &c,  do  intend,  at  the  atfon'  mad™1'" 
03&t  general  quarter  sessions  of  the  peace  to  be  holder  taVadjuT^d  * 
for  the  cpunty  of  Oxford,  to  commence  and  prosecute^  ^*e/*u,er 
an  appeal  against  an  order  of  filiation  made  by  you  cthild»  *>°rn  on 

1 E  "  m  *  "         the  body  of 

and  the  Reverend   W.  M.,  since  Easter  sessions   last,  e.  n.t  and 

chargeable  to 

whereby  I  was  a(\judged  to  be  the  father  of  a  female- the  parish  of 
bastard  child,  born  on  the  body  of  Elizabeth  Ray,  and  that  tins  notice 
chargeable  to   the  parish    of  Saidhleigh,  in   the  said  Zie^L a™*9 
cpu«ty,"    The  appeal  came  on  to  be  heard  at  the  then.  ^&%*£* 
i*ext  general  quarter  sessions,  on  the  lGth  of  July,  when  £yy^;r<3uired 
it  was  olyected  by  the  respondents,  that  th^  nyticG  wfis^-0.*-  *•  5\ 
informal,  as  it  did  not  tkpw  the.  cause  a^d  jn^Uqc  qf,  ^  l/$  itCXfX' 
the  appeal,  as  required  by  49  G.  3.  c.  63.  s.  5.  (a)     The     'l '   ' 

i   ,.-..«     •.  .;,m   ....    ii..-,.  JUStfC^        ' 

*  •  •  '-"i  *^\ 

(«)*  By  that  section  it  was  enacted  :    ••  That  any  person  or  {towns  who* 

shall  think  himself,  herself,  or  themselves  aggrieved  by  any  order  made  by 

su^hjustkes  as  aforesaid  under  the  provisions  of  tliis  act,  and  not  originating 

T  4  » 
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JESSfflL      >W^^ij^§k^i  th^lto^^dlkM^a^fcal,  :>d*<t  Jrefasdd 
to  hear  the  appeal.    A  rule  was  ,«litMiali  im  i  last  ftermy 


.IbflKaW 
m*m*       calling  upon  the  justices  of  the  county  of  Oxford,  to 

Qimftawutt  Aewacdlisfliwhy<3  naKMkuati  should*  >»Q^i8sie*\  edb*- 

mtadio#EhetA.tiqqflt4f> ooitamiAnm^acd  -tifear  the  apfc 

ptaHl   Andrtmw,     . .-m..  .'u'v  ■•.*      «.ivuvli  #:i  .T    «u 

-u'ltftgA  shewed*  ;sausei;  .T+eiMb&Sa'cJfife  f<fli*r»* 
threat  tM<*wot  thongs  jfaH'tacfrnB  My  anuAppeUaBl^ 
port;  tjtafi Aft bball giro. poti«a>tf hfointenfafai  '!»  ftppnlf 
Attfc  ae^tfjMd^beiSi«i*«p^^  aaUaufn 

ttf  ^the-  appeal.  Hece  only  one  wtithme.teqmtob 
fcl*  bGea  etwiplied  »J»tb;  ike'sodce  BBiereljpoon|afa»ih 
ttafsppt*0**  of  the  order  >of  filiation,  ami  ik>t)of  >thq 
$frjec$tone  to  it,  upon  which  the  appellant  intended  $» 
t^y.  The  intention  of  the  legislature  clearly. wa^jthit 
the.  respondents  should  know  precisely  what  objectkni 
fay  Wdrte  to  meet ;  for  a  subsequent  part  of  the  tame 
sUtise  divert*  that  the  justices  at  sessions  shall  hear  jomI 
determine  *  the  causes  and  matters  of  such  appeal*;" 
W^ifik  roabifestly  refers  to  those  -caines,  and  n^tteM, 
5.;  .:.  :  •  (  i    ,■  .    .    i 

■jt  ■    »  ,    — : — * — — « — .  j    '"     '       ■  ■."'  |         i   ,   »  i»f.»^.  > 

n-:-*    ;.   'm    v.»    '"        :     •    *     •         '*       %  /'•     !.«     -'•    i» 

in  the  quarter  session^,  may  appeal  to  the  next  general  quarter  sessions  of  the 

p&uk  to  be  ftoldeh  for  the  county  where  such  order  shatf  be  made,  on  giving 

mtior  tefcufhfrisjfait  him  of  then*  add*!****  tteAftilchtttitafaaaol 

overseers  of  the  poor  of  the  parish  on  whose  Iptshalf  apofc  orftar  ,sha\L  have 

been  made,  or  to  one  of  them,  ten  clear  days  before  such  general  quarter 

ilttltnk**  i\e  peace  at  wimA  «6ch  *pp<4i  riidM*  m*de,  'of  'tis;  her, 

thereof,  and*  entering  into  a  recognizance,  &c>  which  said  justices,  at  their 
Af^fts&onVupoVpfVtof  or  such  notice  being  given,  and  of  entering  into 
sjsx^w^wio^^jabrss^d^sWU;  iW^  theykr*  kfembv  *i$tkt4V4L 

.V   WW)!;         Vfilt ..i«'-:<:  •      !J     I'J'ii;/  i  ••     i..       ;!,.U  ....,     In 

r  /  which* 
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bjr  ibefbtiMr  part  cflh0«oetkio5iar0  required  to       J8SBL 
be  set  out  is  the  j 


IWKkM 


Um  S^tfkM  of 

G.  U.  Cnwj,  contra*    The  notice  given  in-  this  case  oamsttutt. 


did  atli  oat  the  cane  and  matter  of  appeal  The  aider 
made  by  the  justices  contained  various  matters*  Fnst, 
the  adjudication,  that  T.  N.  was  fiither  of  the  child'; 
secondly,  that  he  should  pay  the  expenses  of  appre- 
hension* i&c*  thirdlyv  »  weekly  sum  of  money  for  the 
support  of  the  child*  Now  it  may  be  admitted,  that, 
upon  this  notice,  the  hut  two  points  amid  not  hose  been 
dismissed :  yet  the  notice  is  so  clear,  that  no  unpreju* 
diced  parson  can  misonderstand  the  matter  to  be  ob- 
jected to  the  order.  If  the  party  had  intended  to  appeal 
against  that  pact  of  the  order  which  directed  that  ha 
should  paya  certain  sum  for  die  apprehension,  fcc*  and 
has  notice  had  been  "  whereby  I  was  ordered  to  pay  so 
moch  money  for  the  apprehension  f  that  would  clearly 
have  satisfied  the  words  of  the  act;  and,  under  the  notice 
given  inlhiscase,  it  would  not  have  been  competent  to 
the  appellant  to  object  to  any  part  of  the  order,  except 
that  which  adjudged  him  to  be  the  lather  of  the  child* 
[Abbott  C.  J.  The  notice  is  of  an  appeal  against  an 
order,  adjudging  T.  &  to  be  the  father  of  a  child, 
chargeable  to  the  parish  of  &  Could  T%  N.  have  con- 
tended on  that  appeal,  that  the  child  was  not  bom  in 
the  parish  of  SLT]  The  notice  includes  that  as  a  matter 
of  appeal ;  it  might,  therefore,  hove  been  enquired  into 
at  the  hearing*  The  Court  will  not  put  a  very  a  strict 
construction  upon  the  words  of  the  act,  for  it  has  been 
laid  down  as  a  general  role,  that  where  notice  of  action 
is  required,  its  object  is  merely  to  inform  the  defendant 
substantially  of  the   ground  of  complaint    Jones  v. 

Bird. 


JtfKft       lb/id.  (a).     And  the  tame  principle  applies  here*  -  Now 
TJ^T^o     it  is  not  pretended  that  the  respondents  were  misled  by 
igainu       the  informality  of  the  notice. 

The  Justices  of  J 

OxfOAMHIA* 

Abbott  C  J.    The  40. &  3,  c.  68.  *.  5.  requires, 

that  notice  shall  be  given  of  the  intended  appeal,  and 

of  the  causes  and  matters  thereof,  and  then  proceeds  to 

n-  ..     (  direct  that  the  justices  shall  hear  and  determine  thoie 

>i "I'C.' ■'  .  -*  causes  aQd  matters.     It  is,  therefore,  requisite  that  they 

^  o»  !». V.  ~J  should  be  set  out  in  the  notice,  in  order  to  satisfy  the 

"ri  '  words  of  the  act.    The  object  of  thcrlegislature  appears 

to  have  been,  that  the  respondents  should  know  pre^  ' 
cisely  what  objections  they  have  to  meet.  Now  it  is 
admitted,  that  under  the  notice  given  in  this  case,  the 
appellant  might  either  have  contended  that  he  was  not 
the  father  of  the  child,  or  that  it  was  not  born  in  the 
parish  of  &,  so  that  he  could  not  be  compelled  to  pay 
the  churchwardens  of  that  parish  for  its  maintenance. 
The  respondents  would,  therefore,  be  under  the  neces- 
sity of  coming  prepared  to  meet  two  objections,  when 
one  only  was  relied  upon  by  the  appellant  In  that 
view  of  the  case,  the  notice  would  be  informal,  but  it 
does  not  appear  to  me  to  contain  any  information  of 
the  cause  and  matter  of  appeal;  it  is  merely  a  descrip- 
tion of  the  order  itself,  and  not  of  the  objections  which 
the  party  charged,  intended  to  make  to  it.  The  justices 
were,  therefore,  right  in  refusing  to  hear  the  appeal,  and 
this  rule  must  be 'discharged* 

Rule  discharged* 

'     V  (a)  5S.iJ.S44.  ' 
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T)ii£W  against  Fletcher.  r«*i«a%f 

♦,'.;,.  ■     }  February  12lh. 

rFHE  plaintiff  had  recovered  a  verdict  for  Si.  105.  in  An  action  for 

,«W/  ;-niu  •  I  *  ■•'■        i  .       ..I      *   '.  i#.     money  had 

.  an  action  for  money  had  and  received.     A  rule  nisi  and  received 

•"*"•  *'  '         ' '   "    *  ""       '  '  '    "    l  '*     brought  amimt 

had  been  obtained  by  Reader  for  entering  a  suggestion,  the receiverof 

that  the  defendant  lived  within  the  jurisdiction  of  the  ^e^J^lney 

London  Court  of  Requests^     It  appeared  by  the  affi-  JSfSf^ 

davits  in  answer  to  the  rule,  that  the  plaintiff's  wife  was  ****,  pu*P©»» 

*  of  trying  the 

the  only  child  of  one  Eli  Stott,  lately  deceased,  who  by  ****•  °f  *• 


his  will  had  devised  a  real  estate  to  persons  therein  action  for  rent 

within  the 

named.     The  plaintiff,  in  right  of  his  wife  as  heir  at  meaning  of  0» 
law,  claimed  this  estate,  on  the  ground  that  the  testator  c.  jo4.  *.  15/ 
was  insane  at  the  time  he  made  his  will,  but  could  not  Court  0f  Re- 
maintain  an  ejectment,  inasmuch  as  a  lease  granted  by  S^i^ntnr'aN 

the  testator  had  not  expired.     The  defendant  had  been  thou«b  "*, 

*  recovered  less 

in  the  habit  of  receiving  the  rent  of  the  estate  during  the  than  &• *■» 

0  9  .     ■   held  to  be  en- 

testator's  life-time,  and  had  actually  received  a  quarter's  titled  to  com. 

rent  which  bad  accrued  due  since  his  death;  and  this 
action  was  brought  against  him  for  the  purpose  of  try- 
ing who  was  entitled  to  that  rent,  and  consequently 
the  title  to  the  estate,  was  the  real  question  at  the 

^  

1 
J.  Williams  shewed  cause,  and  referred  to  the  39  and 
40  G.  S.  c.  104.  &  13.,  by  which  it  is  provided,  "  that 
an  action  may  be  brought  for  ren£  .notwithstanding  that 
statute,  and  that  the  plaintiff  should  not  be  prevented 
from  recovering  his  costs  though  the  verdict  were  for 
less  than  5/.;"  and  he  contended  that  this,  though  in 

form 


JHSl      form  an  action  for  money  had  and  received,  was  in  sub- 
stance  an  action  brought  for  the  rent. 

again* 

^Sv«     Reader,  conU^  ^i^sJe^^t^^^u^  referred  to 
v7D4n  , .  onj^  ^pjjgj  to  actiong  between  landlord  and  tenant 

ltafdidifJ/'    tawiw*'"*    ♦/?    if^nw    y<i    frM*ti"vw    |»ff!    ,*VA)   2;ff*    t*| 

sytm  ton  wi  hfc  jftfe  tt>  th*rttt  of .W?  .powrisffc.w^pspfBpt  ofj^fti^ 
(o9r.Awo;!ir    uthe  defendant  received  the  money.    It\ ,i^[  $h#f afflfV 
ju,d  ;<i*  :i  it  within  the  meaning  of  the  ISth  section. 


*? 


vMsasfsy,  Dob  demise  of  Pain  against  Gbundy. 

mere tb«       *THE  lessor  of  the  plaintiff  had  eutertd  mtottar 

lessor  of  the         JL 

fieintiff  having  oedbMtry  rule  to  pay  costs.  After  thu  cotmmMonf 
&«^m£  day,  but  before  the  trial,  the  lessor  of  tike  f)liuiiiaWiiteL 
oo*tt!^£^be-  *^he  c«*se  was  tried,  and  the  plaintiff  was  nonsuited  on 
Srf&tT" "**»***■**•    Q«^  h*1  obtained  a  rule  ai<i40*ot%l 


liable  tope? 
the  costs. 


Held,  that  the       deader  fehetred  cause,  and  cited  Thrustotd  v»<2feA» 

Per  Curiam.  The  rule  entered  into  by  the  lessor  of 
the  plaintiff  was  merely  personal,  to  make  him  liable  to 
*n  attachment  if  he  teftisad  'to  pay  the  tarts.  I%e  exe- 
cutor wwldttttbtlidrieto  <ra uttkm  for  them,  tod  Atert- 

trade*  a  sum  rf  Wttttey  mt  dF  (he  asseb  lAich  ttfc 
toeo***  <*uld  ttrt  ofherwJ«e%e^fliJ^eBed  to^. 

Rule  disdhttged. 


iii  th«  On&fnrAifciiHotiOBBlLOE  IV. 

<  *f  *;.   sr*    \  :»'V.^  bnr  bud  ^snom  iot  noura  na  imol 

.Faftmofy  19th* 


; 


N  this  case;  bail  justified  by  consent  at  Chambers,  Wbmfart 
^tt '^  d*to^  #m Uny  t*\&f6?  Aie "SSSSLfb, 


dtfffl^^felfil;  d* '#**  ai$W*feetH«  th^%^t  ltd  ^^ 


jdwted:*  >HH* ffldhtffl*  aftetwanl*,  toft  an  **?gri*m**{  J  **j  for 

C#lE&1i«&briAdl*       V   -'-'-'    -' !-'   '•'  '■*"''*    '■'-•''    i-v"    J^l  the  allowance, 

or  girt  notice 

.LK',r      •       ...  .  i       3.    _„  ■      ;■,  «     "...*..    '  that  the  bail 

had  justified: 

{>&lIWtoik99tf>tbe  defendant,  obtained  a  rule  to  shew  Held,  that  the 
cause  why  the  proceedings  on  the  bail  bond  should  not  take  an  ««&n- 
be  set  aside  for  irregularity.  ST-bond!16 

Walford  shewed  cause,  and  contended,  that  it  was 
aotessaip  that  4*  defendant  should  haw  temd  a  wlf  >* 

fonitfeeiaHowante  of  hail,  or  at  least  har»  gmtttaotice  -...,.. 
thrtHftt)  JMut  had  justified. 


«  TheXimBt  held>  that  a  role  for  the  allowance  ofbaih 
onght  to  have  been  serxad^but^  the  4/rfencU^ 
affidavit  of  merits,  made  the  rule  absolute  on  payment 


fttktsi    *>•■ 

.  .     .     .   ;--..  ..;    t  .,:.'A 

',  '•    »      «    <■*'*• 

,   .«* '„i  >:  :\j  \«>" 

<     :                ....v.            i            ;V.W^O      ':'i 

■;j^a.:«.. :  ■■:,... 

.    .''     .:.!•/    #  ■.i;.*.rJ  f.i>*  T::J.'i'fiIq  rAj 

o*_-  o  :  r       j   ..  .  : 

■  '    i       >   '  "'   «••    V  *•  1    i^  JAMA  hz*:£  JUi 

M'j  h  i.tf,.  ,.,?.,    ;  -i 

••..  ?-♦;;:.  ..   ..  v,  .1!  .."1  Jon  MyjW  ictlj 

tjhi  X  :,.,     f.    ■  '  ;.  '.,.m 

!  V  .'    '/'••  -  t  iiy  '.Llil  iJiiJ  Jilii'JJJ  i>)  ^-'lOi 

ll>    r  jj\j/«    >    .:-.  ;,    > 

h     i'j    iUO    V^lli-ii*.     Ui     il  1»<J     £.     tJ>fjOMl 

t/."'l  "<**  *.v    .  r^1 

:.o;-  _•**  .-...  .,  ^'j^  /.n  ,'jJ.v«:-j  'iojiIjDau 

y           •ItiA^^kj.''    vJ..J /i. 

srii  mil  JAAl 
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,u  L  Richley  against  Pkoone. 


Decfaftto'fe    l)ECLARATION   for  use  and  occupation.     Plea, 

use«itd*cfu-,  that  after  the  making  of  the  promises,  ana  the 

patioj.4  Plea,      •    *     •;       -    ''■  '    '      .       .      '     '    " 

tteitfisxtbe      accruing  of  the  several  causes  of  action  in  the  declar- 

•ccpjedatnl    .'  ation  *  mentioned,    and    before    tfie    exhibiting  of.  the 

WbS^g  o^e    plaintiff's   bill,   the   defendant  delivered  to  tbe  plain- 

Si?S^S^t*  t  >  one  ton  we'gnt  °^  ^*£a  hemp,  and  one  hundred 
deliTH'tatbd  weight  of  Russia  tallow  of  the  value  of  30/.,  in  full 
plwmff  ^rtaiu     ,     o       .  .  .*.■'•"'  '• 

good*>s*tU-    satisfaction  and  discharge  of  the  promises  in  the  de- 
faction  of  the        i         #  #  Q  •  .     t   .  i  .    # .  . 
promises  in  .the  claration  mentioned;  and  that  the  plaintiff  accepted  the 
declarations 
which  the  latter  same  of  the  defendant,  in  full  satisfaction  and  discharge 

titfactioo.  Thia  of  the  several  promises  and  causes  of  action  in  the  de- 

every  mpect    *  claration  mentioned,  and  of  all  damages,  &c.  and  con- 

f*^iSedOiert  eluded  to  the  court.     A  rule  nisi  had  been  obtained 

Pj^10*1  by  Piatt  that  the  plaintiff  might  sign  judgment,  as  for 

for  want  of  a      want  of  a  plea  on  an  affidavit,  stating  that  the  plea  was 


Pl< 


in  every  respect  false. 


*  E.  Laws  shewed  cause,  and  contended  that  this  was 

a  ^lea  fin  common  use,  and  that  the  courts  had  never 

:    gone  tbe  length  of  saying  that  a  party  might  not'  use  a 

plea  for  the  purpose  of  delay,  provided  he  did  not  put 

\\  the  opposite  party  to  the  unnecessary  expence  of  con- 

' '  '   *"    ■  stilting  counsel,  by  pleading  picas  which  require  different 

Aodes  of  trial. 

*£  *&   ^Jy**^  X  The  Court,-  without  assigning  any  reasons*  made  the 

*T/J!77*5i,  «i«*k<*»*-  ■■        •■■■',;,   ; ; 

C*u£>  .„:...  *i       ...  -  JM*  alaofcte.  (a) 

(a)  This  cm  4t*  hcrtrd  '*Jid  dctwmintd  at  lh«  wtting*  «(W  ttmt  t»  th* 
«b^»ce  of . 4ffif  t  p.  J,       ., 


tn  the  *tf*4TH.i¥*ABBior.  GBQRGE  IV. 


Eicke  against  Sowerby.  ^S?1*3^ 

.       .;.«,.      j°  t|     p  X&ruary  I2tn. 

A  RULE  nisi  had  been  obtained  for  setting  aside  Ae  The  defend- 

execution  in  this  case,  on  the  ground  that  it  hati  upon1  {beta*-1 

issued  after  the  allowance  of  a  writ  of  error.     It  ap-  atatt&that    ' 

peared  by  the  affidavits  in  support  of  the  rale,  that  ^iJSSf, 

plaintiff,  an  attorney,  had  signed  judgment  in  an  action  JJjJ^JJJ^^s 

brought  by  him  for  a  bill  of  costs ;  and  that,  upon  the  >g^ittot *jd* 

taxation  of  costs,  the  defendant's  attorney  had  stated  d«?d*r*«on. 

'  J  He  had  pt*tf-': 

that  there  was  error  upon  the  record.     Upon  being  ansly  told  the 

asked  what  the  error  was,  he  replied,  there  was  a  van-  would  neteri*- 

ance  between  the  affidavit  to  hold  to  bail  and  the  de-  of  hiajadg- 

claration,  and  then  served  the  plaintiff  with  notice  of  £2^^j£ 

the  allowance  of  a  writ  of  error.    The  cause  had  been  J"  ■  V***™ *  * 

pBjt  lie  Wtff 

referred  to  an  arbitrator,  and  pending  the  reference,  the  Jjjrfngpaid 

.  .  Mm  any  thing' 

defendant's  attorney  said,  that  the  plaintiff  would  never  on  account  of 

eoati:  the 

recover  the  fruits  of  his  judgment  as  the  defendant  was  plaintiff  baring 
not  in  a  situation  to  pay ;  that  he,  the  defendant's  at-  with  the  ai» 
torney,  had  never  received  from  the  defendant  a  shilling  ^^eimr, 
on  account  of  costs.     The  affidavit  further  stated  the  JJ^^J  having 
plaintiff's  belief,   that  the  writ  of  error  was  sued  out  dJ£lo,ed  n£i  f 
merely  for  the  purpose  of  delay.  ■  ^  •  «"*»■  by  hi» 

J     .  r     r  •*  i  .j    ..       .         affidavit,  the 

Court  refuted 
r  '    .         '  to'aet  aside  an 

Per  Curiam.    It  is  perfectly  clear,  that  a  yar^iauc^  execution  it- 
betweei}  the  affidavit  to  hold  to  bail  and  the  declaratipp>  allowance  of  the 
is  no  ground  of  error.    And  if  the  defendant  .had  qqyt  wn  °  CITOr' 
other  good  ground  of  error,  he  ought  to  have  disclosed 
ft,  by  his  affidavit.    The  facts  stated  in  the  affidavit  of 
the  plaintiff  are  sufficient  to  call  upon  the  defeudattt  to 
dtewto'&e  £oftVt,  that  there  is  reasonable  ground  to 
suppose  that  tlicre  is $rw  upon  thptftwd"*'  ....  vU, 

Rule  discharged* with  costs.1 


i9Q  cjm^sin pfowy: twm 

1823*  favour.  The  decisfoxir.ther£  turned  upon  the  general 
rj^cnrt  wprdfl,  "  all  oth*«  o$p£fs  of  t^be  peace  in  the  county  of 
Kent."  It  may  be  ponpeded^  ^hft-th*  general  words  .in 
this  warrant  would  not.  aq^ble .  flpy  <Q0Jper  to  act  out  of 
his  own  peculiar  district  .  9ut,<  besides  tboee  words,  it 
contains  aepeoial  direction  to  tlje  constables  of  Woolwich. 
In  the  latter  words  there  is*  sufficient;  design^tio  per- 
sonarum,  and  the  officers  intended  are  distinctly  pointed 
out;  they 'might,  therefore,  execute  the  warrant  ^any. 
where  within  the  jurisdiction  of  the  magistrates  who 
granted  it..  No  case  has  decided  that  ,an  individual 
constable  may  not  be  as  well  described  by  his  official 
character  as  by  name;  and,  indeed,  Lord  Mansfiel(t 
appears  to  have  been  of  opinion  .that  he  might;  for  in 
Matcher  v.  Kemp,  he  says,  "  The  defendant  is  not  coo-* 
stable  of  Shipborne,  nor  Samuel  Carter,  and  the  general 
direction  is  to  be  taken  to  each  within  bis  distri^f ;" 
evidently  making  a  distinction  between  the  direction  to* 
the  constable  of  Shipborne,  and  to  all  officers  generally. 
In  -Lord  Hate*  P.  C.  vol.  1.  c.  50.  p.  682.  the  law  is 
thus  stated:.  "If  a  warrant  be  directed  to  the  con- 
stable of  D.,  he  is  not  bound  to  execute  it  out  of  the 
precincts  of  his  constablewick ;  but  if  he  doth  it  out 
of  his  constablewick,  it  is  good ;  and  so  it  was  ruled  in 
Norfolk* in,,  an  action  of  trespass;"  and  the  f^jne  is 
agffn  )aid  down  in  2  Hale's  I*.  G  c  13..  p.  110.,  which 
opinion  isr  jnentioned  without  disapprobation  by  Lord 
Ifylt)  in  4he  case  of  Kendal  and  Others,  [a)  In  Bex  y. 
Cfyffldfer  (b)  Lord,  Jfoft  was  plainly  speaking  of  a,  w^r-% 
r^^^ll  theo^Sc^rs  of  a  county,:  he  says,  "Where 
awftrrpnt  jy  (Ufflttod  generally  tp  all ; constables,  3c<^  it 

-H    fo«A#rVfc   iff.    *,*   ,..;(Wf*«^i^l     .,  ,u 
i  «.-,*..  *    i  shall 


Tbft&nMi 

wink 


111  the  Sri**!*  IfEAte  ot.Q&tiftQE  IV.  »1 

shall'  be  taken  respectively  to  each  of  them  within  their  1*82$. 
several  districts.  \Baytey  X  Lord  Holt  immediately 
afterwards,  adds,  «•  For  where  a  precept  or  warrant  is 
directed  tb  men  by  the  name  of  their  office,  it  is  confined 
to  tbfe  districts  in  which  ttiey  are  officers/']  The  cir- 
cumstance that  the  otheir  constables  of  Wbohoichwece 
absent  at  the  time  wheti  the  warrant  was  executed,  ifc 
not  of  any  importance  to  the  present  question ;  for  in 
Co/Lit:  i8\;  b.,  h  is  said,  w  If  the  sheriff,  upon  a 
capias  directed  to  him,  niake  a  warrant  to  four  or  three, 
jointly  or  severally,  to  arrest  the  defendant,  two  of  them 
may  arre&'hiim,  because  it  is  for  the  execution  of  jus- 
tice." And  the  same  principle  is  stated,  as  applicable  to 
warhtnts  generally;  in  Dalton's  Justice,  c.  169.,  and 
Burn's  Jbstice,  tit  Arrcit.  Chetw.  edition. 

Marryat  and  Bolland,  contra,  were. stopped  by  the 
Court/  " 

Bayij*Y  J.  It  is  of  great  consequence  that  magis- 
trates should  be  careful  to  direct  their  warrants  in  su6h 
a  manner  that  the  parties  to  be  affected  by  them  may 
know,  that  the  persons  bearing  the  warrants  are  au- 
thorised to  execute  them.  The  importance  of.  giving 
such  information  will  be  easily  admitted,  *  when  it  is 
remembered,  'that  according  to  the  extent  of  the 
o&oeks  authority,  his  death  may  be  murder,  man- 
slaughter, or  perhaps  justifiable  homicide.  A  magft-' 
trate  has  power  to  direct  his  warrant  to  a  ^particular 
person  byname,  and  then  the  latter  has  an  autho Aty 
coektensive  with  that  of  him  who  tovfifo.  It  Bat  a 
warrant  may  also  be  directed  to  a  person,  not  by  his 
name,  aft  an  individual,  but  by  the  description  of  his 

U  2  official 
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1823*       official  character ;  anrf  such  a  direction  may  be  limited 

'rrjTm       to  the  officers  of  a  single  parish,  or  may  extend  to  aH 

m«^       the  officers  of  a  county.  '  In  the  latter  case  ii  is  dear, 

-that  the  instrument  must  lie  construed  reddendo  sin- 


gula singulis,  and  the  authority  delegated  to  such  offi- 
cer is  limited  to  the  district  for  which  he  is  Appointed. 

The  present  Ss  a  middle  case,  between  a  direction  to  an 

*  *  *  * .  *■'•■•»■ 

Individual  by  name,  and  one  to  aH  the  officers  of  a 

county.  It  is  a  special  direction  to  the  officers'  oTwbol- 
Wich,  by  the  description  of  their  official  character.  The 
-  question  then  distinctly  arises,  whether  under  suet  an 
authority  the  officers  of  Woolwich  were  justified  in  exe- 
cuting the  warrant  out  of  that  district  I  am  of  opinion, 
both,  upon  the  authorities  and  the  reason  of  the  thing, 
that,  by  a  direction  to  a  particular  person  by  name, 
then  "  to  the  constables  of  Woolwich?  then  "  to  all 
officers,*'  the  magistrate  gives  authority  to  the  con- 
stables of  Woolwich,  within  the  limits  of  Woolwich,  and 
not  beyond  them.  In  the  case  of  The  Village  of  Chor- 
ley  (a),  Lord  Holt  says,  "  If  a  warrant  be  directed  to 
the  constable  by  name,  commanding  him  to  execute  it, 
though  he  is  not  compellable  to  go  out  of  his  own  pre- 
cmct,  yet  he  may  if  he  will,  and  shall  be  justified  by  the 
warrant  for  so  doing:  but  if  the  warrant  be  directed  k> 
all  constables,  &c  generally,  it  shall  be  taken  respec- 
tively, and  no  constable  can  execute  the  same  out  of 
his  precinct,"  The  late  learned  editor  of  the  last  edition 
of  that  book,  in  a  note,  cites  the  judgment  of  Lord 
Holt,  in  Hex  v.  Chandler,  as  implying,  that  the  name  of 
pffice  is  sufficient  to  authorise  the  constable  to  execute 
'the  warrant  out  of  his  district,  and  that  it  is  not  neces- 

safry 
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sary  to  insert  the  personal  name  of  the  officer,  in  order 
to  give  htm  that  authority.    The  case  cited  does  not 
appear  to  me  to  warrant  the  opinion  advanced  in  that 
note;  far  Lord  Holt  uses  this  expression:  "  Where  a 
warrant  or  precept  is  directed  to  men  by  the  name  of 
their  office,  it  is  confined  to  the  districts  in  which  they 
are  officers  ;"  which  certainly  implies  an  opinion,  that, 
the  constable  of  a  parish  cannot  beyond  tfcte  limits  of 
the  parish  execute  a  warrant  directed'  to  him  by  the 
description  of  Us  office.    The  ease  of  Reg  v.  Tooley  (a) 
is  important;  there  the  warrant  was  granted  by  rim- 
mfcsioneis,  under  the  27  Elk*  who  were  authorised  to 
hear,  determine,  and  punish  certain  offences  within  the  » 
city  of  Westminster,  according  to  the  custom  of  London, 
and  the  direction  of  the  warrant  was  to  the  constables  of 
the  parish  41  St.  Margarets,  Wewtminster:  the  officer  seized, 
the  party  within  the  parish  of  St.  Pat/?*,  a  rescue  was  at* 
tempted,  and  in  the  end  an  assistant  of  the  officer  was 
kfUed:  after  much  consideration  it  was  held,  that  the 
offence  was  not  murder,  the  authority  of  the  constable, 
being  limited  to  his  own  parish,  although,  by  the  custom* 
of  London,  the  constable  of  one  parish  may  execute  a 
warrant  in  another.    That  case  applies  strongly  to  the 
present.    In  Blatcher  v.  Kemp  Lord  Mansfield  certain^ 
observed,  that  the  defendant  was  not  constable  of  Ship* 
bomej  but  it  does  not  thence  necessarily  follow,  that  if 
he  had  been  constable  of    Shipborne,  Lord  Mansfiddi 
would  have  held  that  he  was  justified  in  acting  beyond* 
the  limits  of  that  place.    In  all  probability  he  merely 
intended  to  state,  that  the  question  did  notarise  as  to 
the  extent  of  the  authority  given  to  the  constable  of 

(o}3Ld.R*y*ul*9€* 

U  3  Shipborne* 
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litS.  mpbohie*  For  tfcfes*  ftafsonft  I  ^  of  ^*ni«H<nbat 
when  a  warrant  rt  directed  to  wk>ot*st*W*tiyfai>h«*of 
office,  the*  nethontyifcfeneby  given-  does  srotenabl*  Mm 
to  'set  beyond  the  litoib  to  whith  bit  cff«e  ^stands. 
He  constable  of  ffbfofol'  wa*  not-then  jostiferi  in 
efcteHafc  the  house  inoDgj^nl/  end  that- feeing  so,. tfre 
grotmd  of  this  p*ose<toUofttfaifc>>  and^lhe  rale  to*mer  a 
Verdkit  ibr  tke  detodants  tn^  • 

'  Holroyd  J.  I  am  of  opinion,  that  4be  faonftftftUeM>f 
WboMch  had  not,  in  this  instance,  any  at**omy  to/dct 
oat  'of  that  liberty.  A  warrant  may  be*  dirtrtttd  to 
officer**  as  individuals,  or  to  hftdividaak 'dfc*  at*  not 
officers ;  and  then  they  may  execute  it  any  wtierfe  within 
the  extent  of  the  magistrate's  jurisdiction.  Buty  when 
ai  warrant  is  directed  to  persons  by  the  description-  of 
their  office,  that  is  not  a  special  direction,  independent 
of  their  character  as  officers.  The  warrant  in  ques- 
tion was  directed  to  one  person  individually,  describ- 
ing' him  also  as  an  officer  of  the  parish,  then  « to 
the  constables  of  the  parish,"  not  "  to  B.  and  G  con- 
stables of  the  parish,"  then  «  to  all  other  Officers,"  &c 
That  bring  the  form  nsed,  authority  was  given  to  the 
constables  of  Woolwich,  because  they  filled  that  ottte, 
and  not  as  individuals;  it  therefore  extended  no  further 
than  the  district  within  which  they  were  officers.  The 
warrant  might,  indeed,  have  been  for  the  performance 
of  something  bnt  of  the  parish  of  Woohmoh^vi^  if  it 
had  recited  that  the  parties  rated  had  property  in 
Brptfbrd,  and  had  ordered  a  distress  to  be  made  upon 
Aab  property;  then  the  direction  to  'thfe  constables 
<#JWb<tiwich  might  have  been  considered  ss  a  special 
^legation  of  authority fc* them  t*  act  oat  ofHbit  parish, 
otherwise  the  warrant  would  have  been  nugatory  as  to 

them. 
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•them*):  Jfy»t  tbUnis  tiatn4«ph  a>  flfce  j0  #ndf ,  thw&«?, 

uppttitlM^q>m>^k^f)tfw  di*inctiqn  betTO^,*  dijgrtipn 

<ty  4hfe  iocfewdwi  niw^u  and]  t^v^ffiwiich^aQ^i  ps 

-,mUjis  opt*  thfl  a*ttbowt«p,.Ir4hii*  *l*fi .0*. coftftble 

iiofl^iJB^^  .«asronoti;>us|ifi«d  ill  ^tH^.wtrJ>fj,ltM 

iWi*Vi  Tbfl  ca^pf  ^  v^  Jb^^is  jjocipiv^;  ^ftis 

*caee0f  «*eab  JUhthprjtyjr*  thflyjqg,  b^  n)H*h  C0P*i4*red 

before  judgment,  flra*  gem*  'Thftjftssfgpa  gifeA  f§Qtn 

Lord  Hale's  P.  C,  taken  by  themselves,  may  imply  an 

-qphrtaB*  Ahafr  if  fche dirtftiipq  taut*  particular, persons 

.by.thflw  paw*  of  offio^  they  may  act  beyond  the  limits 

of,thftt  tiStetf  buMQiBf*  v.  Chandler  pus  port,  of  L^rd 

JJa&lt*  prigQMgtt.ae&Ms  to  imply  the  same  thing.;  yet 

uwhtf  haaftermard*  adds  shews  th»t  his  observation  was 

.JAteodad  to.  apply  to  those  coses  only  where  ytbe  warrant 

:i&  directed  to  {Htrtioular  persons  by  name ;  and  thq  same 

»4kj*g  appears  from  what  Lord  HoU  soys,  in  the  $ose  of 

v2fa  ViHagttfChorUy;  and  the  passages  in  Lor&Hak's 

.iP.  CJoqwiy  fairly  be  construed  with,  the  same -.qqalifi- 

catie©.  .  Frfom  the  cose  of  BlaUher  v.  JCppip  also  an 

rfttgttmeut  WJ  prima  facie  be  drawn  in  favour  of.  this 

^prosecution  ;•  but  there  the  Court  had  no  occasion  to 

,oooii<ter  how,  the  law  would  have  been,  had  the  fefepd- 

jflftt  been  Cftflttable  of  SfUpborne ;    tb*y  therefore  laid 

>thek  out  of  their  consideration,  and  gave  no  opinion 

rtUpon^herpoint. 

'<  Brer  J»  I  tbwk:we,  we  bound  to  take  care  that  the  Jaw 
.irnjetiqgtp  thedoty  of  constables  shaJJ  rest  upon  broad, 
tflWi^^i^eUigibb  principles,  chat  ponstaWes  may  Iw>w 
jnriwr^b^ar^jto  e*wufo  warrants,  and,  that  the  parties 
.Titodpe  siiqitq&ipeyimow  wfa*n  they  ase  to  submit  ,to>tl#in. 
>Hew,  it  ^  plain,  that  magistrals  may  direct  iheiri  war- 
t  ••*    iui    »     «    •  U  4  .  ,  Hint* 


£06  0ASWS  i*  H*LAR¥  TBftM    * 

This  is  the  principle  which  is  to  be  extradfed  4bora>  all 
dfeioates».fpftlrticularly  from  Beg  v.  Todey.    That  case 
was  twice  argued,  aud  much  considered  before  judgment 
was  given ;  and  although  the  statute  27  -Eft*,  gate  au- 
thority to  punish  certain  offences  in  the  city  of  West- 
mimter%  as  they  might  be  punished  by  the  custom  Of 
IjHidon,  and  although  by  that  custom  the  constable  of 
one  parish  may  execute  a  warrant  in  another,  yet  it  was 
held,  that  the  27th  of  Etiz.  did  not  extend  that  privilege 
to  the  city  of  Westminsters   and  that  a  warrant  issued 
fender  the  provisions  of  that  afcf,  dfe&fed'fo'  thb  coji- 
stabled  of  thfc  parish"  of  Si.  ifotgurefs,  could*  feot>  legally 
•  be  executed  by  them  in  the  parfeA  of  &.  JRtoty  tsl- 
.  *  though  both  were  Within  that  city.    The  <ttst  of *&**. 
'dHandler  is  to*  the  same  effect    I*  BtotOu*  +iJQ*p 
Lord  Mansfield  did  not  decide  upon  tiki  &^ft<*Htfk'mflr 
;  } ;  ;    taken.    In  order  to  ascertain  the  egkt  of 'e«y  diottdo, 
*    *l]l  '  ' ' '  H*e  should  look*  rather  to  the  principles' MMtatara,  than 
't-    -•     •  ;to*the  fecial  circumstances  of  die  dssei  *  Nbw^flte 
'Jan  a  a     ?  principle  there  kid  down  was,  that  the  wtifortar  ffliwbo 
•  •b:J'v™?>   construed  reddendo  singula  singulis.    If  thai;  principle 
•  "".i?,"J'vd  W^liM'irf  tfieprtfent  iiwlaute,  frtff^^.teatfffisty 
:T.::ZZ  WW  hla^ttaU  fnteftdediht  wo******  b»«*Wtal 
'  'ZnTirl  ^  ^do*fceA  V  thtfTphter  trtiat*  tfce<  f**pmp  Mute 
t.Uv*  dM»l  xi»^le*ife  ^tMetf/  Th^  Wldil  mi*  theri^«bw**d«»e 
«»bm  TWftnuSt'ft  <3ft-et*tetf"ta  oaf  fene  by  Mn«t»ltot4my 
«ec«tc^;  to^WTttr^  *KMft<th#  jtofedutftttutf  *<**»- 

gistratcs; 


WtaMi 
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gwtmt*  *  bwiwkeseit  .ladkv***  by  the,  dwartptim  of  1 M. 
an  oflfevtbfti  the  officer  cannot  net  beyond  the  pro-  t^T^ 
dttfeaCt^xriBoe.  Xkk  ruJfe  n»y  «©rv«  to  AToid  di^ 
patoias  to  tfaa  «othovity<»r  peac»  ptieei*  whic)i  fta> 
qtotlly  produc*  miichimxxwwnce  and»mfschio£  For 
the*e>i*asons,  I  am  of  opinion,  that  this  rule  mil*  be 
itnde«bsofafo 

"r        '*■  '     '  Rale  absolute. 


Lord  Huntingtower  against  Gardiner. 
Sam&  against  Ireland. 

rT?Hlfiwsan  action  of  debt  for  penalties  under  the  whmavottr 
9  G,2j  c-24.  a  7.,  for  bribery  at  an  ejection.    The  ^S^S^1 
.first  conut  of  the  declaration  stated  the  iamang  of  a  wrft  *£ajJ7j|* 

for  ike  dedion  of  two  bnsgessea  to  tferre  in  parliament  ^J*!^1" 
<fe*/the  borough  of  IlthaUr }  and  thai  the  defendant,  sgreinmiiftr 

so  j  such  pay* 

vbaring  a  right  to  vote  at  the  said  election,  did  receive  mot  wa»  made 
af.andfinom  one  IK  &,  a  large  awn  of  money,  to  wit,  &€•  tkm:  Held, 
rbpwspofgi&tohini,  thesaid  defendant,  >r g*^  his  JJS^  *■* 


Wte  lot  &  L.  and  Sir  T.  G,  two  of  the  candidate*,  that  jj^1^ 
they  might  be  eleoted.    Several  other  counts  followed,  *  7* 
similar  to  the  .first.    A  second  series  ef  fy°«f 


tinac 

.*oont»  charged  that  the  defendant,  before  the  elation  ation  »  awed 

"  by  verdict,  and 

sochptsce*  <didt  agree  with  the  said  W.S+  to  rqcejvea  mu*«fWw»nb 
mm  of  money,  to  wifcAc*  by  wjgr  of  gift  to  hin^  tip  u^beJ°a«d 
enddfadent*  Jo  gw»  bis  voteiin  that  election  for  anch^^f,^ 
^candidate*  aa  the  said  J£&  should  appoint.    At  the  ;£*"** 
trial  at  dtotost.4b*»fftr  as*i*»  for  Smcrteishire  before 

Richardson 


^  trfifeiidiintbim^ 

vt^is^faUri^did*nai  iuppb^aayildow^  ffeeJAetar- 
xudbbn^cas  tbe*sttrgei»<the<  flfrt^efcteotf  OMkiltsrflid'ifbt 
t  .constitute  anvdFeaKBwhhintha^ 
Jji^tfe^girang^  kubas*  c^ums^  ^^Gtewl>*  to  ^iv^^Tbo 
learned  Judge  reserved  the  point,  and  left  tbettAtd<t0>the 
jury,  who  found  for  the  defendant  upon  the  counts 
charging;  the  pveviouiegcennem^abd/apiAif^untiff 
upon  the  others.    In  Michaelmas  term  a  rule  to:tuter  a 
nonsuit  was  obtained;  against  which, 
..*•■;  ■  '    *  •    j  ■'.  *   o 

Gasdee  and  j&'liiw«  now  shoved  *s*isa    The  qct 

of  2  G.  2*  a  24,,  upon  which  this  action  -  pNKjeeds,  is 

-remedial as. wall- as  pamaki   The  preaiafafoity«v<*brhfrtfas 

.  *it  is  foundry  experience,  that  the  law^ajtooadyiia/beipg 

.  abate  not  been  sufficient  to  prevent*  ©ar*upt?a»d?Htgal 

• ^tratticeaSn  the  Section  of  member*  to  scrte>i»<>parlfa- 

*htfibii?»  It' 4/hett- proceeds,  "for  remedy  tb^iefitaey 'of 

^o  great  an  evil,  &c"    The  statate  then  b&ng  sn*J*<fcpr 

-jlH^tremtdy  of  an  tenting  evil,  shotdd^necekeiall^eral 

»*MlgtaictiGn,  and  sucli  a*  is*  best  calawiatoMbto^flsct 

-  itfc#4itfanlHo^o£.tbe  fegiatoure.  l  TW  words  .ft  toigi**," 

t  yAecbiri  theoeffirath  section,  may  tkemfoMrfab  fansteued 

HtfflNr  haying  <giv0Q*a  or  <tb»rmssehidf  ^b(btoiretysm- 

,<perfmSAy  remfedwd^ibf  it/isaquaifyjcriaainel)  t©tjeo*we 

MnmvqiJfol^hflflfiDg vdtedms  htyvo^iugi1niv^$±0bd 

rjtbri  ^nvte»sjn*  rfi  bribery  willi>e>Tc^jnack&ailkrtBd 

j'i|rtJ^1bri;neteaa^«toi  ehsw^ia  ipmewdl^D^gfnipeBt. 

^rdhe  VflryifmMftice  of^guolng  Jddtieyriafterjaii  Jafesjdn, 

o*»jt*w«q  ^ttcx^titim,  ^^aimilfln^ajimada  ittifatare, 

!\Hrl  which 


in  Tia^flaWtAMaiiBtoF-aECLRGE  IV. 

vlM*M<|*°*ft»  i^mmmfk*Bmt  ju|*«tH»in»d« 

■riywtWb  iftilpittjtfaffecoNLKu.T^ 
-  «*ftlW  £»  bAMig.«iv«tl  #riwwi  tf*thhtuUo  asotutthral 
' 4b*s$«fei*%j  ibe  acton  .abound  <4>«Nr>rbeet*  i*v*»mtoof 
j^dgt^wjn^ih^^opinipa^f  jtataui  ofi  ermtiniight 
•ilhbobtaimdi  tr,U  «.s. ..'  .«;,  ;  :  >/  •>"•!  ■»-;>.,-.  iv-iin  >& 

Baylbv  J,    Two  questions  have  been  raised  for  the 

,pl**tiff  fei*thisueasej    i*^  Whetkecithe/2fi^^t.2^ 

t  $f  #*  applies  iabe*e  money  hd*'  been:  paid  ten  &  votefttrffet 

.the i  election, .  Jbui  iieo  pre-exieling  agDeerontxan;  be 

«  proved?  and*  2di}\  Whether  the  motion?  ought  not  to 

\  hgse  been,  in  arrest  of  judgment,  on  the  gronnd  ftfcat 

.  Ute  objection;  appears,  upon  the  rceoscL  <  Iitdeaidipg 

•  tbfefirrtipoiot,  it  i*  not  for  us  to  say  what  might  be 

.  poetically,  desirable*  but  what  is  the  pn>f»e*  «f<the 

kgklatotfe;.  and  in  order  to  answer  that  question*' 'we 

atast  retort  to.tfce  established  rules  Jo*  qonstnriigiatta 

,ofi  fti*  nature*    In  constrains*  ceinedial  sOtfoeee,  ware 

>nd*4ied  down  to  the  letter  of  ike  enactment*  buttdfcet 

i«Bt^tnot> be  given Mt(v  a  penil  statute*  ipilgsethtf  aflbifce 

1  charged  eemearwithia  the  -very  woidslof  it/  /No4n^tJie 

>  kgaldistbfction  betwqen  temedidl- and  penal  ^tolWini 

i  this,  the  former  give  relief  *p  -partite  gaefei^lb*  hrfler 

'<impesejpejpltie«ttptqi  effewda  ccrmrnrtteA  ^  ■  Jqflgfafr  it 

by  that . nile^the  «  G.  JhioiS4^ 'is  Wpentfr aet  "The 

(>setBftth  section  pf  it  i  enacts,  thatu^if  aaypetaontflaho 

<>i»>.  hath 


1823*  hath  or  claimed)  to  have  $  vote,  kq.  shall  ask,  receive* 
■  g  ■  o?  take  any  reward  by  way  of  gift,  loan,  or  other  device, 
isWdSnttT  (  er  #gree  or  contract  far  any  money,  gift,  .office,  empldy-r 
gJwmL  ment,  or  other  reward  whatsoever,  to  gw  hia  voje,  or  to 
refuse  or  forbear  to  give  hia  Vote  in  such  etectfon,"  $c 
he  .shall  be  liaWe  to  a  certain  penalty.  The  offence, 
therefore,  hi  the  term  of  the  act,  is  receiving  or  agreeing 
to  reoerre  a  reward,  to  give,  or  to  forbear  to  give  a  vote; 
the  plain  meaning  of  which  is,  in  order  thqt  hp  may  give 
or  forbear  to  give  his  vote*  The  words  used  are  clearly  4 
prospective,  riot  retrospective,  and  such  an  operation,  it 
probably  was  the  intention  of  the  legislature  to  give 
them  when  the  act  passed.  Other  parts  of  the  statute 
may  assist  its  in  fanning  a  judgment  aa  to  that  intention* 
The  first  section  .prescribes  an  oath  t<*be  take*  by  each 
elector,  that  he  has  not  received  any  sum  of  money,  &c 
or  any  promise  or  security  for  any  money,  &c.  in  ordef*, 
to.  give  his  vote.  It  has  been  argued,  that  the  mischief 
fe  as  great  if  money  be  received  for  having  voted,  as  if 
it  be  taken  in  pursuance  of  an  agreement  to  vote*  Ad- 
mitting that  to  be  so,  still  it  is  plain  that  the  oath  only 
applies  to  that  which  passes  before  the  election.  Thp 
legislature  might  very  easily  have  introduced  into  that 
clause  the  words,  that  the  voter  would  not  receive 
motjey,  &£•  for  having  voted,  had  it  been  intended  to, 
make  that  an  offence.  There  is  also  another  clause  in  the 
act  which  throws  some  light  upon  this  question.  The 
eighth  section  enacts,  that  any  person  discovering 
another  offender,  shall  be  himself  indemnified  against 
all  penalties  incurred  by  offending  against  the  act 
Now,  that  discovery  is*  to  be  made  within  a  period  pt 
twelve  oifnfhs,  which  are  to  be  computed  from  the  timc^ 
of  the  election.    If  then  it  be  an  offence  to  receive 

money 
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irioney  after  an  election  vtfOiouE  any  previous  agreement, 
ahcf  that  money  be  nofpSia  Witliht  twelve  months  next* 
after  tW  date '  of J  the  '  election-,  an  '  offender  'against  'the 
act  may  fee  <lisc6vered,'anct  ye£  the  oehent  ot  the  eighth 
section'  will  not  ne  conferred  4iipoh '  the  'discoverer.  It ' 
inay,  for  tnese  reasons,  fee  wett  doubted  that  the  legisla- 
ture intended  to  extencf  the  penalty  to  such  a  transaction 
ah  was  proved  in  this  case  f  and '  the  "meaning  brine' 
words  ttf'tne  statute  is  plainly  prospective,  that'th^re- ' 
fdre^  k  the  only  operation  which  we  are  Authorised  to 
giv£tnem.  ''As  to  the  second  question,  whether  this' 
motion  io  enter  a  nonsuit  be  the  proper  one,  it  seems  to 
me  that  the  objection  was  properly  taken  at  the  trial, 
and  does  not  arise  upon  the  record.  If  the  declaration 
had  stated,  that  the  money  was  received  by  the  defendant 
u  for  having  given,"  and  not  "  for  giving*  his  vote,  it 
would  have  been  otherwise.  The  expression  "  for 
giving"  does  not  necessarily  mean,  "  for  having  given," 
but  is  clearly  equivocal*  Now,  if  an  ambiguous  ex- 
pression be  used  in  the  declaration,  that  is  cured  by 
verdict,  and  must  afterwards  be  construed  in  that  sense 
which  would  sustain  the  verdict,  Aooryv.  Hoole.{a)  If, 
tnen,  it  be  no  offence  to  receive  money  for  having  voted, 
but  it  is  an  offence  to  receive  it  in  order  to  give  a  vote, 
we  should  be  obliged  to  presume  after  verdict  that  the 
ambiguous  words  "  for  giving,"  were  used  in  the  latter 
sense;  and  as  there  was  no  evidence  given  at  the  trial 
sufficient  to  support  such  an  allegation,  I  am  of  opinion 
that  a  nonsuit  must  be  entered. 

'  Holroyd  J.    I  am  of  opinion,  that  the  tine'  for 
entering  a  nonsuit  must  be  made  absolute.*   It  has  been 


(«)  2&*p.S2S. 


argued, 
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IStSt '     ai^^'that'thts  lfcwrt  fee  eiristrtied  a*  a  reared  M  act 
Iri'iHte  sentte,  idl'pairii'teU  fire  faneBft!  as-  inertnf  to  * 
remedy  ai*  wfrik    Bet  that  is  not  thfe  dfetfeotitftr  bfe- 
tweets  retoeflial  and  ptfcal^tctsy  upon*  wfckft  die  rite?  of 
cdttsmrttidn  depetfd.    'ThSi  *att  is '  ceHairiy  extrett&y' 
peakValtbough  intended  te  veaiedy  *a<evfi ;  it Wft  orfy 
impljfltiB  av  heavy  penalty,  oot  tor  ever  Mprtvfcs'tne 
offeftdefof  hfe  franchise  as  a  voter.  -  It  is  not  raefisaary 
UP  <tee*de>  Aether  we  tabid' go  btyond  tte  fttprete' 
wfchfctf  die  statute  If  the  intention  of*  the  legislature 
had  been,  that  4be  clause  -should  have  a  retrospective? 
opettkHonj  for  no  such  intention  appears.    Thewotds 
used  are  evidently  prospective;  they  taust  be  construed 
as  if  they  had  been  "  in  order  to  give,"  or  "  in  order 
tor  foi'ttear  to  give;"  and  the  section  provides  not  only 
for  receiving  a  reward,  but  for  making  an  agreements 
the  receipt  of  money,  although  it  be  not  paid  until  after' 
th*  election*    But  the  words  do  not  go  beyond  that  J  we 
omnoty: therefore,  infer  that  a  voluntary  payment  after ' 
the  election  comes  within  the  meaning  of  the  statute. 
This  vtew  of  the  subject  is  confirmed  by  the  arguttfent 
drawn  ty  my  Brother.  BajjUy  from  the  first  tfhd  eighth 
chwaesw  \Tlie  next  question  is,  whether  this  objection  ' 
coirtdptaperty  be  taken  at  the  trial,  if  it  could  not,  but 
constitute*  4ta>objeotio»  upon  the  record,  the  motion  in 
its'^tiMtat'ferift  ought'  not  td  succeed    If  the  W01& 
ii*th*4dedar«tion  had  4>een  dearfy Retrospective,  the' * 
qattfttonl  would  have  arisen •  trfpon  'the  tecakfcifaf  4he  - 
wOiA  «ftfcr  giting"  h  voce,  aite<  ih;totarii<>i^  ^atbnben 
pi«*pt<*i*^kndcta  dio  ftoftd  sktlfln  of  Ibis  vefy  ^rthte,1 
ihrawwd^  Kfer/wahiAgr 'ait*  ttSfe*  it  *l\>fospe&!*%i,' 
ttiaraVt41ta&CKt3*^^  t&t&  ttkri^by" 

d**i*uxttih|*  eflfcw  fcfcfertfc  (He  tfedelon,'  tfrtit^he  14s  nbt^ 
'•"**■  received 
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receded ^py,4n9ney,,&c  *fer  aakifltf'  jMiy  .rrttuj*  *t*   .   14ffir 

bad  uppn,  f&pnirrat  4)Ht  #8.  «pwfpiom  n#e&  i%:»8te> :  «•<*****>* 
b^gnoww  and  Jhp?*  it  no,-  dmuim,4tifd.  *b*  tin*,  wd  }  gaj*uim» 
k,swjb  T*a.  qH&be.  withiMbe  act.    The  Jcsga  tfcen^  > 
join*}  a«^o:fi\ct«w#tatoxlra*i*'<)n*.ft«*^ 
to,  »ak«aDHa|fen»  ^tfiin  the  apt*  r  After  verditf,  th*w~  . 
forey  jtjafh  An  gfience  mmt  beiaken  to  h**t  been/pwqdp 
and  4*waeqnefitly  t^U  is  not  im  objection  which  canity, . 
dcftenptaedi  by  referring*  to*  the1  -record.    .The  case  of,. 
-4pr*y  v,.  Hoaff  js  directly  in  point.    Hare  tbtt,  the  eVi-< , 
deflqc  nop  having  proved  any  offence  within  the  act*  *  > 
nwwit  n^ust  now  be  entered.  .,.   » .  .., 


^st  J.     I  cannot  bat  feel  Wrongly  the  mtohfcfr 
ai^ng,  from  bribery  at  elections,  and  should  therefor* 
be,  willing  to  go  as  far  as  possible  in  order  to  suppress  r  . 
it, ,.  We  must,  however,  take  care  that  we  do  not  wWb. 
that,  view  transgress  the  law.    I  am  clearly  of  opinion*  . 
that  this  is  not  a  case  within  the  2  G.  £,  c.  24.    The  • 
previous  agreement  has  been  negatived  by  the  jury. 
Now,  can  we  say  that  a  man  receiving  money  after  voting* 
but  ?ot  in  pursuance  of  any  corrupt  preceding  agreo- 
mept,  ha?  committed  an  offence  against  the  statute*  in  > 
questfon  ?    All  the  terms  of  the  act  shew  that  it  applies  * 
to  tbp$e  ca*ejpnly  where  an  agreement  has  been  entered  » 
in^bfe^re  the  election.    It  would  be  wasting  lime < to- , 
goj^ujgh.th^argunjenjuju^bymy  Btfotbtfs;  I  agree  i; 
inj:^ap  al^,  purtiqulwly  in  those  drawn  from  die  other// 
dagfea  to  wbiqh  Reference  has  been  wade*    It  bt*  bf*§t>  j 
urge^,  t^t 7h|s  ja  a  remedial  art  jit h  >s»,  buJ,w^«B/i 

o^t^e  Houfa  o^Coowpoui  might*  P**apfr  ^Ifi£j»pP»i .< 

..    ^  the 
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188S.       the  remedial  part,  give  relief  to  the  candidate  grieved, 
^JThTw-    and  enable  him  to  take  hbseaC    But  there  the  remedial 
™mJ**       part  of  the  act  ends.    We  are  called  upon  to  give  effect 
to  a  penal  clause,  and  must  therefore  construe  it  strictly, 
for  we  ought  not  to  pronounce  a  judgment  imposing 
very  severe  penalties,  unless  the  ofiuee  comes  within 
the  letter  of  the  act,  whatever  might  have  been  the 
intention  of  the  legislature  in  passing  it.    I  do  not,  in- 
deed, think  that  what  was  done  by  this  defendant  it 
•  within  die  spirit  of  the  act*  from  the  finding  of  the 
jury,  we  are  bound  to  presume  that  he  gave  his  vote 
honestly,  and  was  afterwards  seducfed  into  receiving  a 
reward  for  having  done  so.    For  these  reaaons*  I  agree 
with  the  rest  of  the  Court,  that  a  nonsuit  must  be 
Ottered, 

Rule  absolute. 


Jackson  against  Fjsabsom  and  Squirrel. 

fas  **.«!»  DECLARATION  against  the  defendants,   two  of 

JBhrfiitwn  of  the  inhabitants  of  Qoffbrd  in  the  county  of  Sw- 

t»mke«tb-  sex,  stated  that  some  persons,   to  the  plaintiff  un- 

jr--j —  known,  within  one  year,  on,  &c*  at,  &c*  unlawfully 

tiM*c»tbmfai  ■*  ^  to  a  l)arn  an^  stable,  containing  straw,  &c* 

jS?^8  whereby  the  same  were  burnt  and  destroyed.      The 

***  plaintiff  having  obtained  a  verdict  at  the  trial,  a  rule 


'*»      nisi  was  obtained  by  Cooper  in  last  Michaelmas  term  for 

•gftlnrtaUtbc  *         r 

inhtWuntiof    arresting  the  judgment,  on  the  ground  that  the  action 

sod  tb«  declar- 
ation being  apto*  two  only,  It  w»  held  bad  on  rata  In  mfc*  of  judgment 

ought 
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ought  to  have  been  brought  against  all  the  inhabitants         1823. 

of  the  hundred,  ami  not  against  two  of  them  only.  .        ''  ■ 

JaccsJv 

.  Storks  now  shewed  cause.  The  defendants  ought  to  ****«>*' 
have  availed  themselves  of  this  objection  by  plea  in 
at.  Although  in  form  tort,  the  cause  of  action 
quasi  ex  contractu ;  for  it  may  be  considered  to 
«rise  out  of  an  implied  contract  by  all  of  the  inhabitants 
of  the  hundred  to  be  responsible  for  damage  arising 
from  injuries  of  the  nature  described  in  the  declaration. 
The. not  act  of  the  1  G.  1.  s.  2.  c.5.  gives  the  action 
against  two  of  the  inhabitants  of  the  hundred.  'It  is 
true,  that  in  Steward  v.  Homey  (a)9  it  was  held  that, 
under  the  statute  of  Winton  the  declaration  must  be 
against  the  inhabitants  of  the  hundred  generally.  There 
the  action  was  against  eight  persons  by  name,  and  it 
•was  held  to  be  bad  upon  error.  But  that  statute  was 
very  differently  worded.  The  9ft  I.  c.  22.  s.  7»,  upon 
which  this  action  is  founded,  after  stating  that  all  the 
inhabitants  of  the  hundred  are  to  make  satisfaction,  goes 
on  to  say,  M. that  if  scrdk  person  shall  recover  in  such 
action,  and  sue  execution  against  any  of  such  inhabit- 
ants, all  other  the  inhabitants  of  the  hundred  shaft 
be  rasaaWy  taxed  towards  an  equal  contribution  for  the 
nstiefrofaach  inhabitant*  aga&ist  ^vbom  such  execution 
shall*  fat  had*  an*?  letfed."  The' legislature,  therefore, 
i  nil  i  itriisH  d  that  exeeutkm  might  issue  against  any  in- 
habitant, and  Consequently  that  the  party  injured  rhight 
recover  m  an  action  bvobght  agtritist  any  inhabitant  of 
the 


(a)  SXebk,  1*6. 

Vol.  I.  X  Cooper 
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J££9*        «  Cooper  contra  was  stopped  by  the  Court. 


Bayley  J.  I  am  of  opinion  that  the  rule  for  arrest- 
ing the  judgment  must  be  mAde  absolute.  The  9  G.  1. 
*•  22.  s.  7.  gives  to  the  party  injured  a  remedy  in  cases 
where  none  existed  before.  That  remedy  must  be 
strictly  pursued.  The  words  are*  "  that  the  inhabitants 
of  every  hundred  shall  make  full  satisfaction  and  amends 
to  all  persons  for  the  damages  they  shall  have  sustained 
by  the  acts  therein  mentioned,  (one  of  which  is  setting 
fire  to  any  bouse,  barn,  &c.)  which  shall  be  done  by 
any  offender  against  the  act;  and  that  any  person  who 
shall  sustain  damages  by  any  of  the  offences  therein 
mentioned,  shall  be  enabled  to  sue  for  and  recover  such 
damages,  the  sum  to  be  recovered  not  exceeding  the 
sum  of  200/,,  against  the  inhabitants  of  the  said  hun* 
dred,  who  shall  be  made  liable  to  answer  all  or  any  part 
thereof:  and  that  if  sack  person  shall  recover  in  such 
action,  and  sue  execution  against  any  of  such  inhabit- 
ants, all  other  the  inhabitants  of  the  hundred  shall  be 
rateably  and  proportionally  taxed  towards  an  equal 
contribution  for  the  relief  of 'such  inhabitant  against 
whom  such  execution  shall  be  had  and  levied."  The 
inhabitants  of  the  hundred  are  to  make  the  satisfac- 
tion, and  the  inhabitants  are  to  be  sued.  The  persons 
liable  to  the  damages  are  the  persons  who  are  the  in- 
habitants of  the  hundred  at  the  time  when  the  damages 
are  recovered  and  levied.  Here  the  two  defendants 
may  have  been  inhabitants  of  the  hundred  at.  the  tine 
when  tne  action  was  commenced,  but  non  oonstat  that 
they  will  continue  so  until  the  time  when  the  damages 
are  levied.  If  they  do  not,  they  will  not  be  -liable 
under  this  statute  to  contribute  to  the  costs  and  damages 

recovered. 
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recovered.  Now,  if  this  action  be  maintainable  against 
them,  it  wotild  have  the  effect  of  making  tbem  per- 
sonally responsible  for  the  damages  even  after  they  had 
ceased  to  be  inhabitants  trf  tfcfc  hundred.  That  is  con- 
trary to  the  intentioij  of  the  legislature.  For  these 
reasons  I  think  the  rule  for  arresting  the  judgment 
'  {Bust  be  made  absolute. 

Holroyd  J.  I  am  of  opinion  that  this  objection  is 
valid  in  arrest  of  judgment  or  upon  error.  Hie  statute 
gives  an  action,  not  against  individuals,  but  against  a 
class  of  persons  constituting  a  fleeting  body,  who,  for 
the  purpose  of  defending  suits,  are  to  be  considered  in 
the  nature  of  a  corporate  body.  Here  the  action  is 
brought  against  the  defendants  as  individuals;  and  if 
well  brought,  the  judgment  may  operate  against  them 
as  individuals.  They  and  their  personal  representatives 
will  be  liable  upon  the  judgment.  Now,  although  the 
language  of  the  latter  part  of  the  clause  speaks  of  ex- 
ecution issuing  against  any  of  the  inhabitants,  yet  it 
sufficiently  appears  from  the  whole  of  the  section  to 
have  been  the  intention  of  the  legislature  that  no  persons 
should  be  liable  to  contribute  towards  the  damages  and 
costs  except  those  who  are  inhabitants  at  the  time  when 
they  are  levied.  They  are  to  be  liable  oxkly  as  long  as 
they  continue  inhabitants.  But  if  this  action  were 
maintainable  against  the  two  defendants,  they  would  be 
personally  liable  upon  the  judgment,  although  they 
have  ceased  to  be  inhabitants  of  the  hundred.  That 
being  so,  I  am  of  opinion  that  the  action  against  two 
defendants  is  not  maintainable,  and  that  the  judgment 
must  be  arrested. 

■  .   -   .  -  X  2  Best 
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,  Best  J*  The  case  in  Keble  is  an  authority  to  shew 
that  this  action  is  not  maintainable  against  the  two  de- 
fendants. It  has  been  the  constant  practice  in  actions' 
upon  the  statute,  to  declare  against  the  inhabitants  at 
large.  That  was  the  course  pursued  in  ThurteU  v.  The 
Inhabitants  of  the  hundred  of  Mutford  (a),  and  Fowler  v. 
The  Inhabitants  of  Loninborough.  (b)  If  the  action  were 
maintainable  against  any  two  of  the  inhabitants,  it 
might  have  the  effect  of  continuing  their  liability  after 
they  cease  to  be  inhabitants ;  and  that  is  manifestly 
contrary  to  the  intention  of  the  legislature. 

Rule  absolute. 

(a)  3E<ut,  400.  (*)  1  Brod.  f  JB.  64. 


jttr: \.    &~*l   /-*-"   &"*/ 

Lingard  and  Another,  Assignees  of  Fey,  a 
Bankrupt,  against  Messiter. 

i°ctLgj£^r  ^ROVER   for  machinery,   consisting  of  scribbling- 
f  b»kn»pt  engines,  tuckers,  and  spinning-jennys.     At  the  trial 

brought  to  r*j-         • 

cover  property    before  Richardson  J.,  at  the  last  assizes  for  the  county  of 

in  the  bank- 
rupt's posset-     Somerset,  the  plaintiffs  proved  an  act  of  bankruptcy  to 
■ion  es  reputed    t  • 

owner,  the        have  been  committed  in  May,  1818/  a  good  petitioning 

OatUie beak-    creditor's  debt,  and  the  issuing  of  the  commission  on 
nipt  bad  once 
been  the  reel 

owner  of  the  goods  in  question,  and  that  he  continued  in  possession  of  them  until  be 
committed  an  act  of  bankruptcy  :  Held,  that  this  was  prima  fade  evidence  that  he  con- 
tinued in  possession  as  owner,  and  that  it  then  lay  upon  the  defendant  to  prove  that  the 
bankrupt  had  ceased  to  be  the  reputed  owner.  The  defendant  proved  that,  long  before  the 
act  of  bankruptcy,  the  goods  had  been  seized  under  an  execution,  at  the  suit  of  a  creditor, 
by  the  sheriff,  and  that  they  were  conveyed  by  bill  of  sale  to  the  creditor,  and  that  ha 
afterwards  demised  them  at  an  annual  rent  to  the  bankrupt,  who  continued  in  possession 
of  them  till  the  time  of  his  bankruptcy.  Soon  after  the  bill  of  sale  was  executed,  the 
creditor's  initials  were  marked  on  all  the  goods :  Held,  that  this  was  no  evidence  of  the 
notoriety  of  the  change  of  property ;  and,  consequently,  that  there  was  no  evidence  to  go 
to  the  jwytfeat  the  bankrupt  had  ever  ceased  to  be  the  reputed  owner. 

the 
^    4e^S5— 4^   ~    *  <^<  ^«yr 
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tit*  27th  September,  1819.  The  bankrupt  had  carried  ISM. 
on  the  business  of  a  clothier  for  many  years,  and  was 
'  originally  possessed  of  the  machinery  in  question,  as 'his 
own  property,  and  continued  to  use  it  in  his  business 
down  to  the  time  of  the  act  of  bankruptcy.  In  Trinity 
term,  1815,  the  defendant  obtained  two  judgments 
against  the  bankrupt  for  15001.,  and  issued  an  exe- 
cution thereon;  and  by  deed  reciting  the  two  writs 
of  execution,  and  that  the  sheriff  had  agreed  to  sell 
for  1050/.  to  the  defendant  the  goods  mentioned  in 
the  schedule,  which  were  the  machinery  in  question, 
the  sheriff  and  Fry  assigned  and  confirmed  to  the 
defendant  all  the  said  goods.  On  the  £2d  November, 
4815,  the  defendant,  by  deed  reciting  the  assignment, 
demised  the  machinery  in  question  to  the  bankrupt 
for  twelve  months,  at  the  rent  of  10/.  per  month.  This 
latter  deed  contained  covenants  by  the  bankrupt  to  pay 
the  rent,  and  repair  the  machinery,  and  a  proviso,  that 
if  the  bankrupt  should  fail  in  any  of  the  covenants,  or 
be  incapable  of  carrying  on  the  business,  by  bankruptcy, 
death,  or  otherwise,  the  deed  was  to  be  void,  and  the  de-  7  ;* 
fendant  was  to  be  at  liberty  to  take  the  goods  and  dispose 
of  them.  The  bankrupt  had  possession  of  the  goods  for 
the  year,  and  paid  the  rent,  and  at  the  expiration  of  that 
year,  it  was  agreed  between  the  bankrupt  ahd  the  de- 
fendant, to  renew  the  letting  for  aiuuhcr  year  upon  the 
same  terms.  The  whole  rent  was  paid  by  the  bankrupt 
up  to  1 81 8.  After  the  first  demise  the  initials  of  the  de- 
fendant's name,  N.M,  were  put  upon  every  article.  The 
defendant  then  endeavoured  to  prove,  that  the  bank- 
rupt did  not  continue'in  the  possession  of  the  machinery 
-until  the  act  of  bankruptcy  was  committed  ;  but  upon 
that  point  there  was  contradictory  evidence,  Oaewit- ^rv- 
**  X  3  ness 
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ness  stated  it  to  be  a  well-known  usage  to  let  machinery 
to  clothiers.  The  learned  Judge  was  of  opinion,  that 
the  property  was  in  the  possesion,  order,  and  dispo- 
sition of  the  bankrupt,  by  the  consent  of  the  true 
owner,  within  the  21  Jac.  1.  c.  19.;  and  he  left  it  to  the 
jury  to  find,  upon  the  evidence,  whether  the  possession 
continued  in  the  bankrupt  until  the  time  of  the  act  of 
bankruptcy.  They  found  that  it  did,  and  the  verdict 
was  accordingly  entered  for  the  plaintiffs.  A  rule  nisi 
for  a  new  trial  having  been  obtained  in  last  Michaelmas 
term, 


Sclvyn  shewed  cause.  Lingham  v.  Biggs  (a)  and 
Bryson  v»  Wylie(b)  are  authorities  to  shep-  that  the. 
bankrupt  had  the  machinery  in  question  in  his  pos- 
session, order,  tod  disposition,  within  the  meaning  of 
the  21  Jac.  1.  c.  19.  The  plaintiffs,  by  shewing  that  the 
machinery  had  once  been  the  property  of  the  bankrupt, 
and  that  it  continued  in  his  possession  down  to  the  time 
of  the  act  of  bankruptcy,  made  out  a  prima  facie  case 
to  entitle  them  to  recover:  for  where  a  person  who 
has  at  one  time  been  the  owner  of  property,  continues 
in  possession  of  it,  the  presumption  is,  that  he  con- 
tinues in  such  possession  as  owner.  The  defendant  did 
indeed  prove,  that  the  real  ownership  had  ceased  be** 
fore  the  act  of  bankruptcy,  but  the  reputed  ownership 
would  continue  as  long  as  the  possession  continued,  unless 
it  was  made  notorious  to  the  world  that  there  had  been 
a  change  of  property.  Knowles  v.  Horsfatt(c)  is  an  au- 
thority to  shew  that  the  marking  of  the  name  of  the  pur* 
chaser  upon  the  goods  is  not  sufficient  evidence  that  the 
change  of  possession  is  notorious,  so  as  to  take  the  case 


(a)  1  Bo*  f  P.  82 


(b)  Ibid,  «ote. 


(c)  5  B.  $4,134. 


out 
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out  of  the  statute.  As  to  there  being  an  usage  to  rent 
and  hire  such  machinery,  that  was  only  spoken  to  by 
one  witness,  and  no  stress  was  laid  upon  it  at  the  trial. 
Besides,  in  Tkacktkwaitc  v.Cock  (a),  Mansfield  C.J.  lays 
'  it  down  that  the  custom  nwt  be  such,  that  persons 
dealing  with  traders,  may  see  and  know  that  the  goods 
may  possibly  not  be  the  property  of  the  possessor.  The 
defendant  not  having  proved  any  notoriety  of  the  change 
of  property,  there  was  no  evidence  to  go  to  the  jury 
to  shew,  that  the  reputed  ownership  which  had  been 
proved  to  have  been  at  one  time  in  the  bankrupt  had 
ceased. 

Geseke9jsantfiL  The  fact  of  the  sheriff  having  been 
in  possession  under  an  execution  of  these  goods,  was 
evidence  that  the  change  of  property  was  notorious  in 
the  neighbourhood.  In  Watkins  v.  Birch  (b\  where 
a  defendant  had  confessed  judgment,  and  the  creditor 
having  taken  his  goods  in  execution,  bought  them  by 
public  auction,  and  took  a  bill  of  sale  for  a  valuable 
consideration  from  the  sheriff,  and  afterwards  let  the 
goods  to  the  former  owner  for  a  rent  which  was  paid, 
it  was  held,  that  that  creditor  had  a  good  title,  which 
could  not  \>e  impugned  as  fraudulent  by  other  cre- 
ditors, having  executions  against  the  same  defendant. 
Besides,  in  this  case  it  was  proved  to  have  been 
the  usage  to  rent  such  machinery.  In  Home  v. 
Baker  (c)  it  was  expressly  laid  down,  that  where 
there  was  a  usage  to  rent  and  hire  vats  for  the 
purpose  of  distilling,  the  possession  and  use  of  such 
articles  would  not  carry  the  reputed  ownership.     The 

(«)  3  r«wtf.49Q.  (6)  4  Taim/.  8«3.  (c)  9  East,  215. 
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notoriety  of  the  change  of  property  in  this  case  was  a 
question  of  fact,  and  ought  to  have  been  submitted  to 
the  jury. 

Bayley  J*    I  am  of  opinion,  that  there  is  no  ground 
for  disturbing  this  verdict.  In  Lingkam  v.  Biggs,  a  person 
•    who  was  allowed  to  have  possession  of  goods,  under  cir- 
cumstances which  give  the  reputation  of  ownership,  was 
eonsidered  as  having  the  order  and  disposition  of  them, 
•within  the  meaning  of  2 1  Jac.  I .  <?.  1 9.  *•  1 1 .    In  actions 
.brought  by  the  assignees  of  a  bankrupt  to  recover  pro- 
perty possessed  by  the  bankrupt  as  reputed  owner,  it 
lies  upon  them  to  shew,  in  the  first  instance,  that  the 
bankrupt  was  the  reputed  owner  at  the  time  of  his  act 
of  bankruptcy.     There  are  two  classes  of  cases  where 
property  demised  to  the  bankrupt  has  been  held  to  pass 
to  his  assignees,  under  the  stat*  21  Jac.  1.  c.  J  9.;  the 
first  i*,  where  the  bankrupt  has  once  been  the  owner,  the 
other  where  he  has  not.    The  evidence  required  to  esta- 
blish replied  ownership  in  each  of  these . cases. is  difier- 
»<ent.  In  the  former  case,  when  it  is  once  proved  that  the 
bankrupt  has  been  the  owner,  and  has  continued  in 
r  possession  till  the  time  of  the  act  of  bankruptcy,  the 
:  presumption  is,  that  he  then  continued  in  possession  in 
the  character  of  owner,  and,  therefore,  proof  of  those 

-  facts  is  prima  facie  evidence  that  the  bankrupt  is  both  re* 
:  puted  and  real  owner.  In  the  latter  case,  the  mere  posses* 

-  «ion  of  the  things  demised,  may  not  of  itself  be  sufficient 
-<to  shew  that  the  bankrupt  was  the  reputed  owner  of 
*  them ;  and  it  may  then  be  necessary  for  the  assignees  to 
,  establish  that  fact  by  other  circumstances.    In  this  case, 

it  was  proved  that  the  bankrupt  was  once  the  owner  of  the 

machinery,  and  the  jury  have  found  that  it  continued  in 

v-t: :  n  h* 

\ 
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bis  possession  to  the  time  of  the  act  of  bankruptcy.  That 
being  so,  the  reputed  ownership  most  be  presumed  to 
have  continued  as  long  as  the  possession  continued.    It 
was  proved  that  he  had  ceased  to  be  the  real  owner, 
but  be  would  continue  to  be  the  reputed  owner  until 
at  had  been  /made  notorious  to  the  world  that  he  had 
-ceased  to  be  the  real  owner.     It  has  been  held,  that 
-where  there  has  been  a  public  sale  of  property  under  an 
•execution,  the  new  owner  may  permit  the  former  owner 
to  continue  in  possession ;  and  that,  in  the  event  of  the 
bankruptcy  of  the  latter,  the  property  will  not  pass  to 
his  assignees.    In  that  case  the  change  of  property  be- 
comes  notorious  by  the  public  sale.    If  the  vendee, 
however,  permits  the  former  owner  to  continue  in  p6s- 
-session,  without  making  the  change  of  property  nd- 
torious  to  the  world,  the  consequence  will  be,  that  m 
the  event  of  his  bankruptcy,  it  will  pass  to  his  assignees, 
as  being  in  his  order  and  disposition,  within  the  statute 
A&Jameu   The  question  of  reputed  ownership,  generally 
speaking,  is  a  question  of  fact  for  the  jury ;  but  when  it 
<is  once  proved,  in  an  action  brought  by  the  assignees 
of  the  bankrupt,  that  the  latter,  who  was  the  former 
owner  of  the  goods,  continued  in  possession  till  the  time 
-  of   his  act  of  bankruptcy,  it  must  be  taken  that  he 
.  continued  in  possession  as  owner  till  that  time,  un- 
less it  be  shewn  by  the  defendant,  not  only  that  there 
was  a  change  of  ownership,  but  that  that  change  of 
'  -ownership  had  become  notorious  to  the  world.     Now  in 
this  case  the  defendant  did  not  give  any  evidence  to 
prove  the  notoriety  of  the  change  of  ownership,  and  that 
-being  so,  I  am  of  opinion,  that  there  was  no  evidence  to 
go  to  the  jury  upon  that  question,  and  that  the  rule  for 
:  a  new  trial  must  be  discharged. 
*.'  Hoinovit 
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1M&  Holrotd  J.    I  am  of  the  same  opinion.    The  pro- 

£""  perty  in  this  case  was  demised   to  a  person  who  had 

Jptinit  been  the  owner,  and  continued  in  his  possession  till  the 
time  of  his  act  of  bankruptcy.  If  it  had  been  demised 
to  a  person  who  never  had  been  the  owner,  and  he 
afterwards  became'bankrupt,  the  mere  possession  might 
not  be  sufficient  to  shew  that  he  was  either  the  real  or 
reputed  owner.  The  plaintiffs,  by  shewing  that  the 
property  once  belonged  to  the  bankrupt,  and  that  he 
continued  in  possession  until  the  time  of  the  act  of  bank- 
ruptcy, made  out  a  primi  facie  case,  that  be  was  not  only 
the  reputed  but  the  real  owner.  The  defendant  has 
shewn  that  there  was  a  chaise  of  property  previously  to 
the  act  of  bankruptcy,  and  that  the  bankrupt,  therefore, 
was  not  then  the  real  owner.  But  it  was  also  incumbent 
■  upon  the  defendant  to'sbew  that  the  bankrupt  was  not  then 
the  reputed  owner,  and  for  that  purpose  to  prove  that  die 
change  of  property  had  become  notorious  to  the  world. 
The  fact  of  the  goods  having  been  seized  under  an  exe- 
cution, and  the  sheriff's  officer  having  been  in  pos- 
session, was  at  most  only  evidence  of  the  notoriety  of 
their  having  been  taken  in  execution.  That  execution, 
however,  might  have  been  withdrawn,  in  consequence 
of  the  debt  having  been  paid ;  and  the  very  circum- 
stance of  the  bankrupt's  having  afterwards  continued  in 
the  possession  of  the  machinery,  might  well  have  induced 
others  to  believe  that  such  was  the  feet,  and  that  he 
still  continued  the  owner.  I  think,  therefore,  that 
there  was  not  any  evidence  to  go  to  the  jury  to  shew 
that  the  bankrupt  had  ever  ceased  to  be  the  reputed 
owner  of  these  goods,  and  that  being  so,  the  verdict  is 
right,  and  this  rule  must  be  discharged. 

Best 
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Best  J.    If  thq,  machinery  had  been  let  to  a  person 
who  had  never  been  the  owner,  and  he  had  become 
bankrupt,  it  would  have  been  for  the  plaintiffs  to  shew, 
not  only  that  the  bankrupt  was  in  possession,  but  that 
he  was  in  possession  under  such  circumstances  as  might 
fairly  induce  others   to  think  and   treat   him  as  real 
owner.     In  such  a  case,  the  mere  possession  might  not 
be  sufficient  to  induce  others  to  consider  him  as  the 
owner.     But  the  very  fact  of  the  continued  possession 
of  property  by  a  person,  who  at  one  time  is  proved  to 
have  been  the  owner,  raisdl  a  presumption  that  he  still 
possesses  it  in  the  character  of  owner.    The  plaintiffs 
have  established  the  fact,  that  the  bankrupt  was  once 
the  owner  of  the  machinery  in  question,  and  that  he 
continued  in  possession  of  it  till  the  time  of  the  act  of 
bankruptcy.     It  was  then  incumbent  upon  the  defend- 
ant to  shew  that  the  property  was  left  in  the  possession 
of  the  bankrupt,  under  circumstances  which  could  lead 
no  man  to  suppose  that  he  was  the  real  owner.  The  de- 
fendant has  in  fact  proved  that  the  bankrupt  had  ceased 
to  be  the  real  owner  before  his  bankruptcy,  but  not 
that  he  had  ceased  to  be  the  reputed  owner,  for  he 
did  not  shew  that  the  change  of  property  was  notorious 
to  the  world.     In  Knamles  v.  Horsfall  the  fact  of  the 
initials  having  been  written  upon  the  casks  was  held 
not  to  be  sufficient  evidence  of  the  notoriety  of  the 
change  of  property.     Lingham  v.  Briggs  and  Bryson  v. 
WylUy  are  authorities  to  shew  that  this  machinery  was 
in  the  possession,  order,  and  disposition  of  the  bank* 
rupt  within  the  SI  Jac.  1.  c.  19.     Upon  the  whole,  I  am 
of  opinion  as  the  plaintifis  did  establish  that  the  bank- 
rupt was  the  reputed  owner  of  the  machinery,  and  that 
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1823.       ftB  the  defendant  did  not  shew  that  tjjat  reputed  owner* 

ship  had  ever  ceased,  there  was  no  evidence  to  go  to 

agamst^      the  jury  upon  that  point*      The  verdict  was  therefore 
right,  and  this  rule  must  be  discharged. 

Rule  discharged,  (<r) 

(*)  Sir  Pkkstoek  v.  Lytitr,  5  M.  $  5.371. 


Flanagan  against  Watkins. 

fif^fTii.  J^G^n®^  ^P011  ™  indemnity  bond,  the  condition  df 

the  plaintiff  which  was,  that  the  defendant  should  keep  the 

oennJcai  from 

the  payment  of  plaintiff  harmless  and  indemnified  from  the  payment  of 

an  annuity, 

•nd  from  all  an  annuity,  and  all  loss,  damages,  and  expenses;  and 

dLnagea^uid  fr°m  *U  the  covenants,  conditions,  provisoes,  declar- 

abould  be  ations,  and  agreements  in  a  certain  indenture  (by  which 

'  Wn^OTtbafhf  ^  anuuity  wa8  granted)  and  warrant  of  attorney  con-  - 

might  ""^j"  tained,  and  from  the  payment  of  all  sums  of  money  to 

nonpayment  grow  due  thereon ;  and  from  alt  actions,  suits,  loss,  costs, 

of  the  annuity, 

Is  not  a  bond;  charges,    damages,   and   expenses    whatsoever,   which 

money  only  should  be  brought,  carried  on,  or  prosecuted  against 

5>oc?i.  c.8.;  him,  or  that  the  plaintiff  should  at  any  time  thereafter 


o^enUy?upon  8Ugt*in  by  reason  of  the  non-payment  of  the  annuity. 
*^y  The  plaintiff  having  obtained  judgment  upon  demur- 
ti-Er"1?"     rer(a)>  afterwards  upon  a  writ  of  inquiry  executed  be- 


feoolnd* 


action  on  mch    fore  the  Lord  Chief  Justice,  the  damages  were  assessed 

bond,  bail  in 

at  21*75/.     The  defendant  afterwards  sued  out  a  writ 

of  error  into  the  Exchequer  Chamber,     A  rule  nisi  had 

%  been  obtained,  calling  upon  the  defendant  to  shew  cause 

why  the  plaintiff  should  not  be  at  liberty  to  sue  out 

(a)  Vide  3  Barn.  $  A*  190. 

-  "  execution. 
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execution,  notwithstanding  the-  writ  of  error,  on  the        i£M. 
ground  that  it  was  brought  for  delay,  and  that  no  bail 
in  error,  bad  been  put  in*    The  defendant  swore  that 
he  had  been  advised  by  counsel,  that  there  was  error 
upon  the  record. 

Piatt  now  shewed  cause*  This  is  not  a  mere  bond 
for  the  payment  of  money  within  the  S  Jac.  1.  e.  8.,  but 
the  condition  is  for  the  payment  of  money  and  for  doing 
other  things ;  for  the  defendant  .is  to  save  the  plaintiff 
harmless,  not  only  from  the  payment  of  the  annuity, 
but  from  all  actions,  suits,  loss,  damages,  and  expences 
which  he  might  incur  by  reason  of  the  non-payment 
thereof.     He  cited   Gerard  v.   Danby(a),     Thrale  v. 

Vaughan  (6),  Sutler  v.  BruskfieU(c\   and  Hammond  v. 

Webb.(d) 

Boons  contra,  cited  Scat  v.  Brace  and  Others  (e\  and 
Chauoet  v.  Alfray{f);  in  the  latter  case  the  statute  was  fc 
held  to  be  remedial.  It  ought,  therefore,  to  receive  a 
liberal  construction.  Now,  here  the  bond  is  substan- 
tially conditioned  for  the  payment  of  money.  The 
surety  can  never  be  called  upon  if  the  annuity  be  regu- 
larly paid,  and  if  called  upon,  he  can  satisfy  the  obli- 
gation cast  upon  him  by  the  payment  of  the  annuity, 
and  the  defendant  will  only  be  liable  to  that  extent,  viz. 
for  the  payment  of  money. 

Batuby  J.  The  practice  of  suing  out  writs  of  error 
for  the  mere  purpose  of  delay  is  a  public  mishie&  and 

(a)  CMfo»,SS.  (*)  2  Strang,  1190. 

(c)  10  Ea*f  407.  00  10  Mod.  281. 

(«)  6  Mod  98.  (/)  2  Burr.  748. 

ought, 
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ought,  therefore,  to  be  narrowly  watched  by  the  Court* 
It  may,  perhaps,  be  very  fit  to  be  considered,  whether  a 
writ  of  error  ought  in  any  case  to  operate  as  a  stay  of 
execution,  unless  it  be  shewn  to  the  Court  in  which  the  . 
judgment  has  been  given,  that  there  is  reasonable  ground . 
to  suppose  that  there  is  actual  error.  Whenever  that 
question  shall  be  brought  properly  before  the  Court,  I 
shall  be  prepared  to  give  it  the  fullest  attention,  and  shall 
endeavour  to  pronounce  an  unbiassed  judgment  Here 
the  defendant  has  sworn,  that  he  is  advised  by  counsel 
that  there  is  error;  and,  therefore,  no  such  question 
arises  in  this  case.  The  point  here  is,  whether  bail  in 
error'  be  required  by  the  SJac.  1.  c.  8.  /  That  statute 
enacts,  "  that  no  execution  shall  be  stayed  or  delayed 
by  any  writ  of  error,  or  supersedeas  thereupon  to  be 
sued  for  the  reversing  of  any  judgment  in  any  action  or 
bill  of  debt  upon  any  single  bond  for  debt,  or  upon  any 
obligation  with  condition  for  the  payment  of  money  only, 
or  upon  any  action  or  bill  of.  debt  for  rent,  or  upon  any 
contract  unless  the  recognizance  be  entered  into  as  therein 
required."  Now  the  question  is,  whether  the  bond  in 
this  case  was  a  bond  for  the  payment  of  money  only. 
The  condition  is  to  save,  the  plaintiff  harmless  from  the 
payment  of  an  annuity,  and  from  all  actions  and  costs 
which  he  should  sustain  in  consequence  of  the  non- 
payment of  it.  Now,  if  the  annuity  had  been  in  arrear, 
the  plaintiff  might  have  been  damnified  by  being  sued, 
arrested,  and  taken  in  execution.  And  he  would  clearly 
be  entitled  under  this  bond  to  recover  against  the  de- 
fendant a  compensation  in  damages  for  any  injury  he 
had  so  sustained.  This  is  a  bond,  therefore,  not  only 
for  the  payment  of  money,  but  to  save  the  plaintiff 
harmless  from  all  those  consequences.  It  is  not,  there- 
fore, 
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fore,  a  bond  within  the  statute  of  the  3  Jmc.  1.  c&;and 
consequently,  this  rale  must  be  discharged. 

Houoyd  J.  This  is  not  a  boad  absolutely  for  the 
payment  of  money,  for  it  might  be  satisfied  without  the 
payment  of  any  money.  As  for  example,  if  the  de- 
fendant had  conveyed  to  the  plaintiff  an  estate*  of  which 
the  annual  profits  were  sufficient  to  discharge  the 
annuity. 

BfiST  J.  concurred* 

Rule  discharged. 


Ramsden  and  Sparman  against  Gibbs. 
F)EBT  for  duties.    At  die  trial  before  Abbott  C.  J.,  in  order  to 

-*— '  make  hones  lot 

at  the  Westminster  sittings  in  last  Trinity  term,  a  to  bin  liable  to 
verdict  was  found  for  the  plaintiff,  for  102.  debt  and  1*.  dutyVthiy  must 
damages,  subject  to  the  opinion  of  the  Court  on  the  ^^  m  tra?t|. 
following  cue:  ftiiSIt 

The  plaintifli  were  the  farmers  and  authorised  col-  1t^^dh?r* 
lectors  of  the  duties  imposed  by  the  several  statutes  in  tra¥eUin?' 
respect  of  all  horses  let  to  hire^  or  hired  within  the  «u  hired  in 

London  to  go 

cities  of  London  and  Westminster,  and  the  county  of  to  Richmond 
Middksexg  and  the  defendant  was  a  person  licenced  return  the 
according  to  the  form  of  the  same  statutes,  to  let  to  being  e/'eeeer. 


hire,  horses,  mares,  and  geldings,  and  resided  within  ©ftiratymi^ 

So,  where  a 
hone  wee  hired 
lor  fourteen  days  to  go  a  journey.  But  not  where  it  was  to  be  used  to  go  tan  off 
twelve  miles  into  the  country  and  beck  the  tame  evening  j  or  where  it  was  to  be  need  lor 
an  hour  or  two  for  an  airing ;  or  wheat  it  was  to  be  used  la  tiding  many  mflat  Into  the 
country  and  back  the  tame  day. 

five 
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,$$$}       five  miles  of  the  head  office  of  stamps,  and  *was  a  person 
t>~HLi      usually  letting  horses  to  hire. ....  * 

gSJjT  On  the  11th  April,  1821,  J.  Chapman  hired  of  thrf 

defendant  a  saddle-horse  for-  a  day,  to  be  wed,  and 
which,  under  that  hiring*  was  used  for  the  purpose  of 
riding  the  same  horse  to  the  distance  of  maoy  mile* 
from  Little  Moor/kids,  into  the  country  and  back  on  tWV, 
same  day,  fyr  his  pleasure ;  the'  distance  which  tha* 
horse  was  to  go  under  that  hiring  not  being*  at  the  time* 
of  such  hiring,  ascertained*  At  the  time  Jt  Chapman- 
hired  the  horse,  he  asked  the  defendant  what  he  should' 
charge  him  for  the  same,  who  replied,  9s.,  which  Chap*  * 
man  paid  him. 

On  the  12th  Aprils  1821,  Chapman  hired  of  the  de-  > 
fendant,  in  Little  Moorfields,  another  saddle-horse  to  be  * 
used,  and  which,  under  that  hiring,  was  used  on  the  day  ' 
then  next  following,  for  the  purpose  of  Chapman's  riding  > 
the  same,  from  Utile  Moarfiekk  to  Richmond  and  bade  ' 
again,  the  same  being  a  distance  of  80  miles.  •-  The  de-  M 
fendant  upon  that  occasion,  charged  to  and  received  from  •  * 
Chapman,  in  respect  .of  the  same  horse  for  such  hire,  • 
the  sum  of  9s.  <         .  * 

On  the  13th  April,  Chapman  hired  of  the  defendant . 
in  Little  Moorfields  aforesaid,  another  saddle-horse  to  be 
used,  and  which,  under  that  hiring,  was  used  on  the  day  I 
then  next  following  for  the  purpose  of  Chapman's  Tiding  «> 
the  same  10  or  12  miles,  the  distance  which  the  same  I 
horse  was  so  hired  to  go,   not  being  any  further,  or   • 
otherwise  ascertained  at  the  time  of  the  hiring  thereof 
Jhan  that  it  wqs  for  10  or  12  miles.     The  defendant 
on  that  occasion,  charged  to  and  *eceived  from  Chap*    * 
-  man9  in  respect  of  the  same  hone  for  such  hire,  the*  ; 
sum  of  9s.  .         - \  -r   .;  •   -  v         '  .--  >    ,  *s 

-       ,      0* 
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..  Ort  the  14  th  Jprih  io  thesuneyear,  the  said  J.  C&*>  ||X^ 
«on  hired  of  the  defendant,  and  the  defendant  let;  to 
kiite  to  the  said  Chapman  in  £&tffe  Moorfidds*  another 
laddle-horse,  to  be  out  th»t  day  used,  bod  which,  on  that 
day:uoder  tbe«me  Wring,  w  ***d<far,the4purpo«i 
*f  hi*  riding  thereon  for  an  airing,  from  Uttk  Moot* 
JMis  into  the  country  for  an  hour  or  two.  The  tin*** 
and. distance  were  not  at  the  time  of  suqh  hiring  any 
fe#to?r  w  o^^wi^ify^c9rtain^d.  The  defendant  upon 
$a,t  rc^i^n  .charged  to  find  received  from  Chapman, 
in  reepect  of  the  same  hone  for  such  hire,  the  sum 
of  4*, 

On  the  U\ st  April,  in  the  same  year,  Chapmen  hired 
of  the  defendant,  and  the  defendant! let*  to  hire  to  Chap- 
man m  Little  M<xnfal4*>  another  saddle-horse  for  .14 
day*, then, #fl*t  fcjlQKWg  ,to  ,be  Ufi*J,,*nd  which*  undo* 
q*ch  hiring  ftas.wfd  for  *u<i{i  J  4  days  for  the  purpose 
tfcGbapitwi*  |HUng,the^atoeon  A  jowtJey,;Uie  (feteflce 
wb^th^wqae^ra*  feavkMwdilo.gOj.not  hong  nwhe 
tip*„of,sMh  Wring  a*c*rtoijn*i<..  Tted^njanft^jv 
tfant  qwasion  charged  to  at)d  received  from  Chbpmah 
hv  r^pp^qftliehpr^  for  t^chJwre*the;sun}of  2&  9s, 
,  tfhe  fefcldanA  djd  iff*  piy  any  ,j*wt-horse  duty,  in 
leipect  of  any  pf  tfce  ^,hpiW*0,l*UQbJr$  as  aforesaid.. 
9q(:  before  dpy,  of,  the  Jetting  , to  fe,.  fe,hftd  dqly. 
entered  in  Jus  jtttusns  fa  t  to,  assessed  jta*es.  tho  horses  so 
kfrto,;hu^  and/pniddlhe  djtfy^f.gA  17*,. £<{. .per  horse 
911  m*h  feruthe^mTe«^fnrt   

,  A^  (for  the  p)*u»tj#\  Jfr.A*  statute  44  G.  3. 
*90,  the  old  duties  .^e;  repeated*  wd  the  following 
dutje*  imposed  « Au^fcvjery  ^piriwkby;  the.sule.pr; 
stage,  to  be5W^tolOT^g,W  XS^  Aftri*  %A*\f 
}fo.  I  Y  of 
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KHH.  of  *****  half-f*nce  for  evtry  mile  for  which  such  horse 
it  hired,  and  the  like  duty  upon  every  hone  hired  for 
a  to*  period  of  lime  than  28  successive  days  for  drawing 
on  any  public  read  any  coach  or  other  carriage  used  in 
travelling  post  or  otherwise,  if  the  distance  at  the  time 
of  the  hiring  shall  be  ascertained.  Upon  every  horse 
so  hired  as  last  above  mentioned,  where  the  distance 
shall  not  at  the  time  of  soch  hiring  be  ascertained, 
for  each  day  for  which  such  horse  shall  be  hired, 
I*.  9<L  The  1  0. 4.  c  tt«  *.  3;  begins  by  reciting, 
*  to  prevent  doubts  which  have  arisen  respecting  horses 
•  let  to  hire,  to  be  used  in  travelling  in  Great  Britain^ 
and  then  enacts  and  declares,  "  that  the  duty  of  is.  9d. 
per  day  imposed  by  the  44  G.  3.  e*98.,  upon  every 
horse  hired  for  drawing  upon  any  public  road  *  any 
coach  or  carriage,  shall  be  deemed  to  attach  and  be 
payable  for  and  in  respect  of  every  korse,  mare,  or 
gelding  which  shall  be  hired  to  be  used  in  travelling, 
in  aH  cases  where  the  distance  shall  not  at  the  time  of 
such  hiring  be  ascertained ;  and  that,  when  the  distance 
shall  be  ascertained,  the  duty  of  three  half-pence  for 
every  utile  of  such  distance  shall  be  charged  in  respect 
of  every  such  horse."  The  first  hiring  stated  in  this 
case  must  be  considered  a  hiring  for  the  day.  The 
horse  was  hired  to  ride  many  miles  for  pleasure,  and  then 
.the  duty  of  U.  9£,  originally  imposed  by  the  26  G.  8. 
c  51.  *  19.,  upon  horses  let  by  the  day*  or  for  a  less 
period  of  time  where  the  distance  is  not  ascertained, 
attaches.  For  although  it  might  have  been  a  question, 
whether  that  duty  would  have  Attached  by  the  provisions 
of  4*G.S.  c9&,  standing  alone,  there  cannot,  since 
Jtbe  1  &  4*  *4t»  a-3*  to  any  doubt 4*out  the  m*ttar. 
Itt  the  second  cA*e>  tf  hete  the  hone  was  hired  to  go  to 
«    "•"*  HickMmd 
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^Bkkmmti  and  back*  the  distance  being*  ascertained,  the  .£$§¥&• 
doty  of  three  heif-pcnoe  per  mile  attaches.  The  ter- 
minus a  quo  and  the  tenoinu8:ad  quern  were  fixed,  and 
/that  waa  clearly  as  using  of  the  hone  in  towelling. 
-In  the  third  ease,  the  hiring  waa  to  go  10  or  12  mite, 
and  waa  a  Wring  by  the  fntte,  upon  which  the  doty  of 
three  half-pence  attaches.  In  White  t.  BtasAey  (a),  where 
a  chaise  and  pair  of  home  were  hired  to  trice  a  person 
from  KingsUm  Cresoeat,  Portsmouth)  to  the  dock-yard  and 
back,  being  a  distance  of  two  mile*  apoo  a  public  road, 
it  wa*  held  to  be  a  travelling  within  the  statute.  In 
the  fourth  case,  the  horse  was  hired  for  a  period  less 
than  a  day,  araoanting  to  one  hour  and  not  exceeding 
two,  and  therefore  the  duty  of  Is.  9d*  attaches.  In  the 
••  fifth  case,  the  horse  waa  hired  for  14  days  to  go  a  journey, 
.and  was,  therefore,  to  be  used  in  travelling,  and  the 
/duty  of  la  9tL  a  day  attaches. 

•  W.  E.  Taunton,  conti*    By  the  44  G.  8.  *  9»*  the 
doty  of  1&  9d.  attaohed  only  on  horses  drawing  a  car- 

♦riage,  and  not  on  riding  -horses.  The  statute  1  G. 4. 
;o8ft.  was  passed  to  remedy  that  inconvenience,  and 
^  directed  that  it  should  be  payable  for  and  in  respect  of 

*  every  horse  hired  to  be  used  in  travelling,  in  all  cases 
;  where  the  distance  was  not  ascertained,  and  that  three 

half-pence  should  be  payable  for  every  mile  where  the 
i  distance  was  ascertained.  The  effect  of  the  latter  statute, 
,  therefore^  was  to  impose  the  doty  of  U ,  9d.  per1  day  upon 
,  every  hone  hired  for  the  day  where  the  distance  waa  not 
^ascertained.  Bus,  in  order  <to  make  the  duly  attach  in 
t*aay  ease,  tbe4*or*c  moat  he  used  In  travelling.    The 

datpis  not?*y»bk  its.  respsol  of  ^very  horsa  bftuMtnt 

Y  2  only 
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1MB,  only  in  respect  of  every  horse  hired  to  he  used  in  travel- 
ling. If  it  was  the  intention  of  the  legislature,  that  the 
duty  should  attach  on  all  hired  horses,  it  would  have 
been  wholly  unnecessary  to  have  specified  any  purpose 
for  which  the  horses  so  hired  were  to  be  used.  In  its 
ordinary  meaning,  the  word  travelling  denotes  the  going 
to  or  frpra  a  particular  place.  It  does  not  mean  the 
taking  a  ride  merely  for  pleasure  or  health.  If  that  be 
so,  the  duty  does  not  attach  in  the  case  where  the  horse 
was  hired  for  the  purpose  of  riding  to  the  distance  of 
many  miles  into  the  country  and  back  for  pleasure. 
Nor  in  the  third  case,  where  it  was  hired  to  go  the 
distance  of  10  or  12  miles  into  the  country  and  back. 
Nor,  certainly,  in  the  fourth  case,  where  the  horse  was 
hired  for  the  purpose  of  taking  an  airing  into  the 
country  for  an  hour  or  two.  As  to  the  second  and  fifth 
cases,  it  must  be  admitted  that  the  duty  was  payable. 

Bayley  J.  In  order  to  make  the  subject  liable  to 
the  payment  of  a  tay,  the  language  of  an  act  of  parlia- 
ment ought  to  be  clear  and  unequivocal,  so  as  to  leave 
no  reasonable  doubt  of  the  intention  of  the  legislature 
to  impose  a  burden  upon  the  subject.  The  statute  of 
the  1  G.  4.  c.  88.  s.  3.  is  a  declaratory  statute.  It  does 
not  impose  any  new  duty,  but  was  passed  for  the  purpose 
^f  removing  doubts.  It  declares,,  that  the  duty  of 
.15.  9<L  imposed  by  the  44  G.  3.  c.  98.  upon  every  horse 
hired  for  drawing  on  any  public  road,  shall  attach  in 
respect  of  every  horse  hired  to  be  used  in  travelling,  in 
all  cases  where  the  distance  shall  not  be  ascertained, 
and  when  the  distance  is  ascertained,  the  duty  of  three 
.  half-pence  for  every  mile  of  such  distance,  shall  be 
charged.  The  object  of  the  legislature  was  not  to  im- 
pose a  new  duty,  but  to.  explain  what  was  intended  by 

the 


in  the  3d  &  4th  Years  of  GEORGE  IV.  SJW 

the  44  G.  3..  c.  08.  sched.  B,  by  which  three  half-pence  t&&&. 
per  mile  was  to  be  paid  in  respect  of  every  horse  hired .  ^  ,. 
by  the  mile  to  be  used  in  travelling,  and  in  respect  gtrf«rt 
of  every  horse  hired  for  a  less  prriod  of  time  than 
28  days  by  the  mile  or  stage,  for  drawing  on  any 
public  road  any  carriage  used  in  travelling,  if  the 
distance  at  the  time  of  hiring  was  ascertained,  three 
half-pence  for  every  mile.  And  in  respect  of  every  horse 
hired  as  last  above  mentioned  where  the  distance  was 
not  ascertained,  U.  9d.  per  day.  Two  duties  were, 
therefore,  imposed  by  this  statute ;  the  duty  of  three 
half-pence  per  mile  where  the  distance  was  ascertained 
in  respect  of  every  horse  used  in  travelling,  whether 
used  for  riding  or  for  drawing ;  and  the  duty  of  Is.  9tf . 
a  day  in  respect  of  every  horse  hired  for  time,  for 
drawing  on  any  public  road  a  coach  or  carriage  where 
the  distance  was  not  ascertained.  Under  this  statute, 
therefore,  the<duty  of  1*.  9d.  was  not  in  express  terms 
imposed  in  respect  of  a  horse  hired  for  the  day  to  be 
ridden.  The  1  G.  4.  was  passed  to  remedy  that  in- 
convenience, and  declares  that  the  duty  of  Is.  9<L  shall 
attach  in  respect  of  every  horse  hired  to  be  used  in 
travelling  where  the  distance  is  not  ascertained.  The 
case  of  Hanley  v.  Cubberhj  (a)  is  an  authority  to  shew, 
that  in  the  second  case  hiring  for  the  purpose  of  riding 
to  Richmond  and  back,  a  distance  of  20  miles,  was  a 
hiring  by  the  stage  for  the  purpose  of  travelling,  and 
therefore  liable  to  the  duty  of  three  half- pence  per  mile; 
and  there  can  be  no  doubt,  that  in  the  fifth  case,  where 
the  horse  was  hired  for  14  days  for  the  purpose  of  going 
a  journey,  the  distance  not  being  ascertained,  the  duty 

(a)  15JSfl*,  257. 
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of  Is.  04.  a  day  attache*.  It  tra*  to  be  nsed  in  travel-' 
ling*  In  the  first  case,  the  horse  ems  hired  to  go  manjr* 
miles  into  the  country  and  back  for  the  purpose  of 
pleasure.  The  plaee  to  which  it  was  to  go  'was  not 
fined.  A  person  riding  a  horse  for  please**  several 
miles  into  the  country  sad  back  the  same  day*  cannot 
be  said  to  be  using  it  in  travelling.  In  the  fourth  case, 
the  horse  was  only  hired  to  take  an  airing  for  an  hour 
or  two.  That  certainly  was  not  hired  to  be  used  in 
travelling.  The  third  case,  perhaps,  admits  of  more 
Ci^^i  donbt,but  onthewhoselamefefdnio^tliattbea^iae 
^i$J^Ti  **8  mt  even  there  bind  to  be  used  in  tmveUmg,  the 


'  ?d  ***  place  to  which  the  horse  was  to  wo  not  being  finch. 
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*Imo,»u  .>i  ,t  The  horse  was  hired  so  go  W  or  12  miles  into  the 
w>  «•>  t<?  Ui.  country  to  return,  in  the  evening;  Now,  a  person  riding 
a  horse  10  or  12  miles  into  the  country  end  morning  > 
in  the  evening,  cannot  be  said  to  be  tcaveUin^.  I  think, 
therefore,  the  plaintiff  m  entitled  to  recover  io  respect 
of  the  hiring  mentioned  in  the  second  and  fifth  eases 
only,  and  judgnent  mint  he  entered  accordingly. 

Homioyo  J.  The  only  doubt  I  have  entertained 
during  the  coarse  of  the  argument,  is  in  respect  of  the 
hiring  mentioned  in  the  third  cane,  where  the  horse  wsa 
hired  to  go  10  or  )  S  mita  into  die  country  to  return  in 
the  evening.  Generally  speaking,  the  terns  travelling 
denotes  the  going  to  or  from  one  fixed  place  to  another, 
ond  therefore,  where  die  horse  was  hired  to  go  to  Sick* 
rkond  and  back  the  same  day,  I  think  it  most  be  con- 
sidered as  hired  to  be  ased  in  travelling,  nothing 
being  stated  to  shear  any  oilier  purpose.  In  the 
third  case,  however,  the  party  might  in  bis  discretion 
gr  leased,  and 'I  think   that  a  person  so 

using 
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using  a  hired  horse,  cannot  be  said  to  be  wing  it  in 
travelling. 

•  Best  J.  concurred. 

Judgment  for  plaintiff  for  the  duties  chargeable  in 
respect  of  the  second  and  fifth  hiring*. 


Biddeli,  against  Leeper  and  Pulhab* . 

^HiS  w#s  an  action  of  special  assumpsit,  on  an  Aa  iiwtnty 

agreement  to  indemnify  the  plaintiff  against  certain  um*K*+m 
charges  and   expenses.    The  cause  was  tried  at  the  vridbyth* 
Summer  assizes,  1821,  for  the  county  of  Norfolk,  before  "t'.^dlJfk 


Bic/tardsonJ.,  when  a  verdict  was  found  for  the  plaintiff,  23^*thL«r. 

damages  466/.,  subject  to  the  opinion  of  the  Court  upon  t*y*1*' 

the  following  casq.    The  plaintiff  being  the  owner  of 

one  sixteenth  share  of  a  certain  brig,  belonging  to  the 

port  of  Woodbridge,  then  lying  in  the  river  Orwell,  out  of 

the  port  of  Woodbridge,  entered  into  an  agreement,  with 

the  defendants,  as  follows :  — » "  Agreement  made  this 

9th  day  of  January,    1616,   between  R.  Leeder  and 

/.  Pulham  of  the  one  part,  and  A.  Biddell  of  the  other 

part.     The  said  A  B.  doth  hereby  agree  to  sell,  and 

the  said  R.  L.  and  LP.  do  agree  to  buy  one  sixteenth 

part  or  share  of  all  that  brig  or  vessel  celled  The  Venut, 

of  the  burthen  of  146  tons,  or  thereabouts,  and  also  one 

sixteenth  part  or  share  of  all  and  singular  the  anchors, 

eables,  ropes,  masts,  &c  to  the  said  brig  or  vessel  be* 

longing  or  in  anywise  appertaining,  which  brig  or  vessel 

is  now  lying  in  the  river  Orwell,  and  belongs  to  the  port 

of  Woodtmdge,  thereof  L  T.  is  or  was  master,  at  and 

&rih*. gffee  P*  °H^?f  3f?  *?  b?  P^  by  $*  j°fajt note 
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of. hankie*  tllertfaW  &H.  undid* Bj<Uy*tbeimi\iAktBii 
this  day  twelve  months,  with  lawful  interest  theaeotuvto 
constderationof  which  said  sale,  the  said  it.  L.  and  LP.  do 
hereby  agree  to  guarantee  and  exorienrittrthe  said  dtJS. 
from  the  payment  of  every  billy  and  every,sqrt  of  expense 
that  the  said  A.  2fc  is  now  liable  to  pay,  or  may  hereafter 
be  liable  to  pay,  for  or  on  account  of  his  said  sixteenth 
part  or  share  of  and  in  the  said  brig  or  vessel,  save  and 
except  the  expenses  already  incurred  for  putting  the 
said  brig  into  the  cord  moils,  ind  detaining  her  in  the 
said  river  Otfwrtt,  whifch  expensesare  to-be  jointly  paid 
by  the  said  A. .A  arid  R.  b.  to  the  aaid  L  P. ;  and  for 
the  confikkrraUoa  aforesaid,  the  said  A.  B*  doth  agree  to 
convejr,  tft  the  expense  of  thb  said  R<L.  and  LP^  the. 
sftid  sixteenth  part  or  share  of  sod  in-  the  sbid  *brigv  oft 
vessel,  and  of  tirid  in  her  andhqrs^cefeto,  &&*  when  ho 
the  said  A.  B.  shall  fc*  thereuntil  requeued,  mttotttiug 
to  the  rules  and  regulations  wjtriied  by  law  ;for  the 
transfer  of  share*  of  and  in  ships:  and  vessel^  which 
'  rules  and  regulations  the  said  R.  &<«ndr&  P»  do,  and 
eath  of  them  doth  tigte*  to  abide  by  and  conform  to, 
as-  sooil  as*  the  said -transfer  shall  be*  made  to  them  or 
either  of  (hetfi  bythte  tetd  A.S.  t  and  the  sssd  A*B. 
doth  afcree,  that  the  MAR.1!*  and  AP.  shall  have  the 
earning^  of  the  shid  vessel  according  to  the  said  six* 
teeoChthat^  tip~  to  the  day  of the  date  heraoft"  which 
agreement  was  signed  by  all  the  parties  The  plaintiff, 
some  time  in  the  month  of  Febnurrf  followvngt  executed 
a  bill  of  sale  to*  the  defendant  h  JVwhioh  was  accepted 
by  him*  On  the  trial  the  plaintiff  proved  a  notice  to 
the  defendants  to  produce  the  bill  of  safe,  which  was 
'  net  produced.  No  parol  evidence  was  given  to  shew 
Jvhrths*  or.4ioti  the  certificate  ot.4tfgt*tty<*«*  recited 
v  *  therein. 
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therein.  If  the  Coort  should  be  of  opinion  that  the 
agreement  was  void>  j because  the.  certificate  of  the  re- 
gistry of  tbe.hrjjg  waa  sot  incited*  therein,  then  a  nonsuit 
to  be  entered,  otherwise  the  verdict  to  stand.  The  ease 
was  argued  by 

Bsbinwrii  for  the  plaintilf.  This  question  depends- 
upon  the  34  G*  3,  c.  68.  «.  1 4.,  which,  after  reciting  the 
36  6. 3.  c.  60*  and  the  doubts  which  existed  as  to  the 
construction  of  it,  proceed*  in  these  words:  "  Be  it 
enacted;  that  no  transfer,  contract,  or  agreement,  for 
transfer  of  property  in  any  ship  or  vessel,  made  or  in- 
tended to  he  made  after  the  1st  day  of  January,  1795, 
shall  be  valid  and  effectual  for  any  purpose  whatsoever, 
either  in  law  or  in  equity,  unless  such  transfer  or  con* 
tract,  or  agreement  for  transfer  of  property  in  such  ship 
pr  vessel. shall  be  made  by  bill  of  sale  or  instrument  in 
writing,  containing  such  recital,  as  prescribed  by  the 
said  recited  act"  Now  it  is  to  be  observed,  that  the 
expression  used  is. not  that  the  contract  &c.  shall  be 
void,  but  that  it  shall  not  be  valid;  and,  therefore,  the 
latter  part  of  the  clause  may  be  very  fairly  read  thus; 
that  such  contract**  8cc  shall  not  be  valid  unless  made 
m  by  bill  of  sale,  &c»,  containing  a  recital.  Greater 
liberties  than  this  have  been  taken  with  acts  of  parlia- 
ment* where  it  has  been  necessary,  in  order  to  carry 
ioto  effect  the  intention  of  the  legislature*  It  was  here 
manifestly,  the  intention  of  the  legislature,  that  nothing 
hut  the  lqgal  conveyance  of  the  property  should  neces- 
sarily contain  the  recital  of  the  certi6cate;  end,  where  a 
.  bill  of  sale  is  executed  in  pursuance  of  a  prior  executory 
agreement,  it  never  could  have  been  meant  that  each  of 
.them.  stoeM.  cpauii)  the  recitaJ.    The  bill  of  sale  is 

the 
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the  only  instrument  carried  to  the^ewtom-houset  where 
nothing  wouM  be  known  about  the  executory,  qgree* 
ment;  and,  therefore  that  knowledge  which  these  acta* 
were  made  lo  secure  could  not  be  obtained*  -If  it  be- 
held, that  an  executory  agreement  requires,  such  a  re- 
cital, complex  articles  of  partnership  extending  to  ship* 
ping  may  be  rendered  altogether  void,  even  although, 
valid  transfers  of  the  ships  have  been  afterwards  made.* 
IHetoydS.  It  does  not  follow  that  they  would  be 
altogether  void,  although  in? alid  as  to  the  ships*}  Then* 
the  agreement  was  afterwards  confirmed  and  made  valid 
by  the  bill  of  sale;  and  the  agreement  and  bill  of  sate 
may  be  treated  as  one  conveyance.  Ferrers  v.  Fermor.  (a) 
[BayUy  J.  That  was  the  ease  of  a  bargain  and  sale, 
and  a  fine  and  recovery,  the  whole  of  which  were  held' 
tt  operate  as  one  conveyance.]  In  B*  parte  Yailop  (b)? 
the  policy  of  the  register  acts  is  thus  stated  by  the 
Lord  Chancellor.  "  That  it  is  for  the  public  interest 
to  secure  evidence  of  the  tide  to  a  ship,  from  her 
origin  to  the  moment  in  which  you  look  back  to  bee 
history ;  how  far  throughout  her  existence  she  has  been 
BrMsM>uill  and  £r/ti«A-owned."  Now  it  does  not  in- 
fringe that  policy,  to  say,  that  an  agreement  to  transfer, 
net  containing  a  recital,  shall  be  made  valid  by  the  subf 
sequent  execution  of  a  bill  of  sale,  containing  all  matters 
required  by  the  statute.  But,  even  supposing  that  the 
agreement  would  be  void  as  a  conveyance  of  the  ve*sel# 
UlU  it  may  be  binding  as  a  contract  to  indemnify.  IB 
Keniscm  v.  Cole  (c)  it  -was  held,  that  though  the  £6  6. 3. 
*.  60.  declares  a  bill  of  sale  void  to  all  intents  and  pur* 
poles  «  yet  suck  a  deed  might  be  valid  for  other  pur* 

(b)  On.  Jot.  64*  (A)  |*-f*  «>,  (c)  S  Jftutf,  881. 

•:*  .  poses, 
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poses,  though  not «  a  conveyance*  .  Mmtyt  v>  £«£*(«)'      1 
also  she**  that  a.  deed  totd  for  oat  purpose  may  bo* 
valid  for  another.    So  here,  the  agreement  might  be* 
vaKd*  net  as  an  agreement  of  sale*  yet  to  indemnify,  the' 
sale  beiag  made  valid  by  a  ieg&l  instrument.    In  Drearier 
v.  (Sarke,  ^  Mar.  T5.  the  agreement  was  considered  by 
the  parties  as  an  actual  conveyance,  not  as  am  agreement 
to  convey*    [BayUyJ.  When  was  t^e  purchaser  entitled ' 
to  the  earnings?]    The  purchaser  had  no  tide  what- 
ever till  the  execution  of  the  bill  of  sale;  but  then  he 
was  entided  by  relation,  from  the  time  of  the  execution 
of  the  agreement, 

Dover,  centra.  It  is  admitted,  that  if  this  agreement 
had  expressly  conveyed  any  present  interest  in  the 
vessel,  it  would  be  mid  by  the  register  act  -Now  it 
does  contain  words  of  present  conveyance ;  for,  after  the 
agrcesacnt  of  one  to  sell  and  of  the  others  to  buy,  a 
stipulation  follows  for  the  payment  of  the  purchase* 
money,  by  a  note  to  be  given  immediately.  The  instru- 
ment then  proceeds,  "  ta  consideration  of  which  said 
sale :"  now,  unless  what  had  preceded  was  a  sale,  those 
wonk  would  be  insensible.  It  then  goes  on  to  give  the 
fay-gone  .earnings  to  the  purchasers,  who  were  to  die* 
charge  all  expenses  then  incurred  on  account  «f  the 
vessel.  Bat  it  is  contended  for  the  plaintiff,  that  this 
was  only  an  agreement  to  sell,  end  was  made  vaKd  by 
the  saber quent  bill  of  sale.  It  does  not,  however,  ap- 
pear, that  the  bill  of  aale  contained  the  proper  recital* 
the  foots  stated  respecting  it  are,  that  die  defendants 
had  notice  to  produce  it,  but  neglected  to  do  so ;  that 

would 
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t82S*.       would  entitle  the  plaintiff  to  give  parol  evidence  of  its 


contents,  but  would  not,  without  more,  raise  a  pre* 
IwfifU  sumption  that  the  certificate  was  recited.  Cooper  v. 
Gibbons,  (a)  The  case  of  Kerrison  v.  Cole  has  been  * 
cited  for  the  plaintiff,  but  there  the  covenant  upon  which 
the  action  was  maintained  was  altogether  independent 
of  that  which  related  to  the  ships ;  here,  the  undertak- 
ing to  indemnify  depended  upon  the  principal  agree- 
ment for  the  sale  of  the  vessel.  (He  was  then  stopped 
by  the  Cotutf.)- 

Bayley  J.  The  object  of  the  register  acts  wan  to 
make  it  notorious  who  has  the  actual  legal  interest  in, 
or  any  thing  to  do  with  the  ownership  or  controul  of 
ships,  and  to  remove  all  secresy  upon  that  subject.  By 
the  26  G.  3.  c.  60.  5. 17.,  it  was  enacted,  that  the  cer- 
tificate of  registry  should  be  recited  in  every  bill  of  sale 
of  ships ;  but  it  being  afterwards  suggested,  that  vessels 
might  be  transferred  without  a  bill  of  sale,  the  84  G.  3. 
€.68.  was  passed,  upon  the  14th  section  of  which  the 
present  question  turns.  That  section  begins  by  reciting* 
doubts;  first,  whether  every  transfer  of  property  in 
ships  must  be  by  bill  of  sale;  and,  secondly,  whether 
contracts  or  agreements  for  the  transfer  of  such  property 
may  not  be  made  without  any  instrument  in  writing, 
(which  is  the  first  time  that  mention  is  made  of  agree- 
ments to  transfer,)  and  then  proceeds  to  enact,  that  no 
such  transfer,  contract,  or  agreement,  shall  be  valid  or 
effectual  for  any  purpose,  in  law  or  equity,  unless  it  shall 
be  made  by  bill  of  sale,  or  instrument  in  writing,  con- 
taining the  recital  prescribed  by  the  26  G.  2.  c.  60.  s.  1 7. 

(a)  S  Camjib.9SS, 

That 
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That  section,  therefore,  applies  to  actual  transfers  and        !£$$* 
to  agreements  to  transfer.    But  it  has  been  argned,  that 
the  words  are  not  that  the  instrument  shall  be  void,  but 
that  it  shall  pot  be  valid :  I  confess  I  cannot  feel  the 
force  of  the  distinction.     We  have  been  desired  to  read 
the  section  thus ;  "unless  it  be  made  valid  by  bill  of 
•ale,  &c. :"  but  we  should  not  be  warranted  in  so  doing, 
when  the  object  of  the  legislature  was  plainly  to  extend 
the  provision  to  agreements  to  transfer,  as  well  as  to 
actual  transfers.     By  the  latter,  the  property  would  im- 
mediately vest,  in  the  transferree,  by  the  former  (but  for 
the  act)  he  would  take  an  equitable  interest,  until  the 
completion  of   the  sale;    and  in  the  meantime  might 
have  a  material  control  over  the  use  of  the  vessel.     The 
object  of  the  legislature  would  not  be  answered,  unless 
it  be  made  publicly  known  who  has  the  equitable  right 
to  the  controul  and  use  of  a  ship.    It  is  of  importance 
to  government  to  have  the  means  of  ascertaining,  at  any 
time,  who  have  the  power  over  the  use  and  destination 
of  ships,  and  the  appointment  of  the  masters.     If,  then, 
it  was  intended  that  the  clause  in  question  should  extend 
to  agreements,  as  well  as  to  actual  transfers,  this  case  is 
clearly  within  it ;  but  I  also  think,  that  the  instrument 
contains  words  of  present  sale.      The  stipulation  for 
interest,  in  the  note,  shews  that  it  was  to  be  considered 
as  a  present  payment ;  then  follow  the  words,  "  in  con* 
sideration  of  which  said  sale."    Now,  no  sale  had  been 
before  mentioned,  unless  the  former  part  operated  as  a 
sale.     Under  these  circumstances,  I  think  that  the  in- 
strument should  "have  contained  a  recital  of  the  certifi- 
cate of  registry,  and  that  the  omission  of  that  has  ren- 
-  dered  it  invalid.   The  true  distinction  has  been  pointed 
out  between  Kerrison  v.  Cole  and  this  case ;  here,  there- 
fore, 
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few,  the  plaintiff  is  not  entitled  to*  mover,  and  judg- 
ment of  nonsok  must  be  entered 

Holroyd  J.  It  appears  to  me  quite  plain,  that  this 
agreemenf  is  void,  because  it  doer  not  contain  any 
recital  of  the  certificate  of  registry.  The  object  of  the 
register  acta  is  said  to  be  the  disclosure  of  persons  bene* 
tfiriaUy  interested  in  ships.  Such  a  construction  must 
therefore  be  put  upon  those  acts,  as  will  carry  that  in- 
dention into  effect.  But  if  we  were  to  decide  that  this 
agreement  is  not  within  the  34  G.  8.  c.  6&  a.  14t,  we 
should  both  take  it  out  of  the  words,  and  defeat  the  ob- 
ject of  the  enactment  The  26G.3.  a  60.  s.  10,  re- 
quires, before  a  registry  is  made  of  any  ship,  that  an 
oath  shbuld  be  taken,  disclosing  all  the  persons  benefici- 
ally interested  therein,  and  the  subsequent  provisions 
relating  to  the  indorsements  on  die  certificate)  and  the 
recitals  in  every  transfer,  have  the  same  object  in  view. 
Here  the  bargain  was  for  a  present  price,  to  be  immedi- 
ately secured,  with  legal  interest;  an  agreement  was 
made  on  the  one  part  to  sell,  on  the  other  to  buy,  and 
the  benefit  on  each  side  was  to  arise  immediately;  that 
makes  the  instrument  operate  as  a  present  sale.  In 
agreements  for  leases  such  words  convey  a  present 
interest,  unless  there  are  other  words  negativing  such 
an  intention.  But,  whether  it  be  so  considered,  or 
merely  as  an  agreement  to  transfer,  it  is  equally  wkhin 
the  Si  G.  3.  c.  68.  *. 1*.,  and  therefore  void  for  want 
of  the  recital  thereby  required.  It  has  been  argued, 
that  nothing  bat  an  actual  transfer  is  within  the  statute; 
l^t  agreements  to  transfer  are  expressly  included;  and 
the  section  in  question  was  made  for  the  purpose  of  en- 
larging the  provisions  of  the  26  O.  9.  o.  60.  s.  17.     I 

am, 
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-am,  for  these  reasons,  of  opinion,  that  the  agreement  in        tW& 
question  is  clearly  void  within  the  word*  and  spirit  of 
the    34  G.  3.  c.  68.  s.  14.,    and  that  a  nonsuit  must, 
therefore,  be  entered. 

Best  J.  I  certainly  have  had  doubts  respecting  the 
present  question ;  but  now  think  it  quite  plaid,  that  the 
word  '<  agreement"  musty  from  the  other  words  with 
.which  it  is  associated,  and  front  the  apparent  intention  of 
the  legislature,  receive  the  constriction  which  has  been 
put  upon  it  by  my  Brothers*  The  14th  section  of  the 
~34  G.  3>  c.  68*|  recites,  that  doubts  existed  respecting, 
first,  transfers;  and*  secondly,  agreements  to  transfer; 
and  .then  proceeds  to  declare  what  shall  be  required  in 
each  case*  Now,  unless  die  word  "  agreement"  is  there 
applicable  to  executory  contracts,  it  can  have  no  mean* 
tog  at  all ;  and  if  we  were  to  pot  a  different  construction 
upon  it,  the  statute  might  be  in  a  great  degree  eroded, 
for  persons  would  then  be  content  to  have  the  profits 
and  asfusageinent  of  ships,  without  having  the  legal 
ownership,  and  might,,  therefore,  remain  unknown* .  It 
has  been  properly  argued,  that  at  all  events  those  parts 
of  the  instrument  which  do  not  relate  to  the  sale,  will 
not  be  made  void ;  but  where  a  principal  contract  &ils, 
all  the  subordinate  ones  fail  likewise,  and  the  contract 
to  indemnify  was  subordinate  to  the  contract  to  sell. 
Jn  Kerrwm  v.  Cob*,  the  covenant  upon  which  the  action 
•was  brought,  was  not.  subordinate  to,  but  entirely  inde- 
pendent of  the  mortgage.  For  these  reasons,  I  agree 
in  shanking  that  a  nonsuit  must  be  entered. 

Judgment  of  nonsuit. 
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Doe,  on  the  demise  of  Thomas  Henry  Player, 
against  Nicholls. 

*-     J?  JECTMENT  to  recover  certain  copyhold  premise* 


in  tract  in  the  parish  of  Aldenham,  in  the  county  of  HertSf 


for  bis  only 

•on*  all  hit        held  of  the  manor,  of  Aldenham.    The  lessor  of  the 


plaintiff  claimed  them   as  heir  at  law   of  his  fattier, 
tebto^So^  Thomas  Gregory  Player,  deceased,  who  >*  the  only 

^Xtou^wi-  ^k* >Itn^  ^e'r  at  *aw  °^^erfy  Phyc*  esquire*  deceased. 

•aeyeareof      At  the  trial  before  Wood  R,  at  the  Hertford  Summer 
age;  and  in  * 

cMebethouM    assizes,  1821,  a  verdict  was  found  for  the  lessor  of  the 

die  before  hi 

attained  to  the    plaintiff,  subject  to  the  opinion  of  the  Court  on  the 

age  of  twenty- 

om  yean,  tbea    following  case : 

Perry  Player  purchased  the  said  copyholds  held  ol  the 

manor  of  Aldenham,  and  he  also,  at  the  same  time, 


to  J.  £.,  his 


copyhoMlanfc   purchased  certaiu  freehold  premises  iu  the  same  pariah 


an  estate  for 


of  Dinah  Darby  s  and  on  the  8th  of  August,  1769,  the 

able  on  the        $aid  Dinah  Darby,  out  of  court,   surrertdered  the  said 

aon*s  attaining 

the  age  of         copy  hold  premises  into  the  hands  of  the  lord  by  the 

yean,  or  by       acceptance  of  Thomas  Needkam,  esquire,  his  steward, 


that  period.  to  the  use  of  Perry  Player,  bis  heirs  aud  assigns  for  ever. 
The  surrender  was  presented  and  inrolled  at  a  court 
held  on  the  1 2th  October,  1  769 ;  and  at  a  court  held  on 
the  30th  November,  1769,  Perry  Player  was  admitted  on 
the  surrender,  by  his  attorney,  to  the  premises  comprised 
therein,  to  hold  the  said  premises  to  the  said  Perry 
Player,  his  heirs  and  assigns  for  ever.  And  at  the  yanie 
court  Perry  Player,  by  his  attorney,  surrendered  the 
premises  into  the  hands  of  the  lord,  to  the  uses  of  his 
last  will.    Perry  Playet  died  in  November  I 785,  without 

having 
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having  made  any  other  surrender  of  the  said  premises,  ™*?\ 

and  by  his  will,  duly  made,  executed,  and  attested,  de-  ^  ^ 

vised  tfs  follows :  «  I  give  to  W.  Reade,  W.  May,  and  Ann  **£** 

Zerav,  id  trust  fdr  thy  only  sofa,  Thomas  Gregory  Player,  *&**& 
all  the  rest  and  residue  of  all  my  goods  and  chattels,  and 
also  my  freehold  and  copyhold  lands,  which  I  have  sun 
rendered  to  the  use  of  my  will;  likewise  all  my  lease- 

bold  arid  Hfehold  estates,  situated,  lying,  and  being  in  '\  ' 

the  county  of  Hertford,  and  all  other  my  effects,  of  £m 

what"  Hnd  or  nature  soever,  the  same  to  be  trans-1  **'  •    ' 

JfcV 

JMtd  to  him  *s  soon  as  he  shall  attain  to  21  years  of  *  *•' 
age.     But  in  cake  he  should  die  before  he  attain  to  the     v    «■ 
age  of  2\  years,  then  I  give  to  my  cousin  W.  Plttyrf,  his 
heirs  and  assigns,  all  my  freehold  and  copyhold  lands, : 
add  thte  tidies  thereof,  lying  at  Aldenham,  in  the  county      ]\ 
of  Hertford.    And  I  hereby  nominate  and  constitute     '*'     ' 
the  said  W.  Beude,  W.  May,  and  Ami  Lowe,  fe*ecutors 
dud  trusteed  of  this  my  vMV    Perry  Player  Hied,  leaving     ** 
the  said  T.  O.  Player  bis  only  surviving  fchild,  and  his      - 
wiH  was  proved  in  the  Prerogative  Court  of  Canierbuty      * 
on  the  12th  November,  1785,  by  Ann  Loose  only,  the 
two  Other  executors  having  renounced.     At  the  Manor 
Court,  held  on  the  16th  day  of  January,  1786,  it  was  ',, 
presented  by  the  homage  that  Perry  Player  had  died 
seised  of  tb£  said  premises.     And  at  another  court,  held 
on  the  4th  December,   1786,  Ann  Loece  was,  on  the 
presentment  of  the  death  of  Perry  Player,  admitted  by 
her  attorney  to  the  said  premises;  to  hold  the  said 
premises   with  their1  appurtenances,   to  the  said  Ann 
Lowe,  upon  the  trusts  of  the  said  will  of  Petri)  Pluyer, 
at  the   wiH   of  the  lord,    8cc.      Ann  Lowe  died  in   J 
July,  1?9*,  leaving  W.  Rzatte,  and  W.  May,-  her  sur-  ''• 
viving.     Tlknkas  Gregory!  Player  attained  Hie  dge'of  2 1 ' ?' 
V(*.  T.  Z  years 
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18£&  .      years  on  the  24th  October,  1  793,  and  at  a  court  held  on 

Do«~a«sr     ^e  20*  October>  ^19i,  (being  during  the  lives  of  the 

Pn**»  <I  said  W.  Beade  and  IV.  May,)  was  admitted  to  the  pre- 

qfrtlrut    *    • 

Nhuwua*  mises  by  attorney  on  a  presentment  that  Ann  Lowe  was 
dead ;  and  that  he,  T.  G.  Player,  had  attained  the  age 
of  2 1  years,  to  hold  the  same  to  him,  the  said  T.  G.  Player, 
his  heirs  and  assigns  for  ever.  %  W.  Reade  died  in  January, 
1801,  and  W.  May  died  in  May  1809,  leaving  his  great 
nephew,  W.  May  Lander,  who  is  now  living,  and  an 
infant  of  the  age  of  18  years  or  thereabouts,  his  heir  at 
law.  No  surrender  or  release  from  W.  Reade,  W.  May, 
and  Ann  Lame,  or  either  of  them,  or  from  the  heir  of 
either  of  them,  to  the  said  Thomas  Gregory  Player,  is 
recorded  on  the  court  rolls  of  the  said  manor  either 
before  or  since  the  admission  of  the  said  T.  G.  Player. 
The  latter  died  on  the  24th  March,  1818,  leaving  the 
lessor  of  the  plaintiff,  his  eldest  son  and  heir  at  law, 
him  surviving.  The  question  argued  was,  whether  the 
legal  estate  was  in  the  heir  at  law  of  the  surviving 
trustee,  or  in  the  lessor  of  the  plaintiff. 

Mayley  for  the  plaintiff.  An  estate  in  fee  vested  in 
T.  G.  Player  upon  his  attaining  the  age  of  21  years, 
and  he  having  died  seised  of  that  estate,  it  descended  to 
the  lessor  of  the  plaintiff.  The  trustees  took,  under  the 
will  of  Perry  Player,  an  estate  determinable  on  the  son's 
attaining  the  age  of  21  years.  By  the  devise  to  the 
trustees,  the  testator  only  intended  to  place  bis  property 
under  their  control  for  a  limited  time,  to  manage  the 
estates  during  the  minority  of  his  son.  He  gave  no 
benefit  whatever  to  the  trustees,,  nor  does  he  create  any 
fund  for  the  payment  of  debts,  or  for  any  other  purpose. 
The  object  of  giving  his  property  to  the  trustees,  being 

for 
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for  the  management  of  it  during  his  son's  minority,  of       1'82& 

itself  affords  a  presumption  that  he  only  intended  to        "[       .-'- 

give  them  a  term  till  his  son  attained  21,     The  testator       Fum» . 

had  both  the  legal  and  equitable  title,  and  he  obviously 

intended  that  his  son,  when  he  attained  to  21,  should 

have  both  the  legal  and  equitable  interest,  and  the  only 

question  as  to  the  copyholds  is,  whether  the  son  was  to 

take  them  by  his  title  of  heir  upon  the  expiration  of  a 

term  given  to  the  trustees,  or  by  a  conveyance  of  the 

fee  from  them.     Now  if  the  testator,  after  the  words 

"  to  be  transferred  to  him  as  soon  as  he  shall  attain  to 

21  years  of  age/9  had  added,  "  and  when,  and  as  soon 

as  he  shall  attain  to  21  years  of  age,-  then  I  give  to  my 

son,  T.  G.  Player,  &c. ;"  it  is  dear,  that  the  son  in  that 

case  would  have    taken  the  vested  fee  at  his  father's 

death  by  descent,  and  not  under  the  will.     But  a  devise 

to  the  heir  is  wholly  void.     In  Ellis  v.  Smith  (a),  Lord 

Hardwick  doubted  whether  a  will  devising  all  the  testator's 

estates  to  his  heir  could  be  made  available,  even  for  the 

collateral  purpose  of  revoking  a  prior  will  devising  the 

estates  from  the  heir ;  the  testator  having  executed  the 

last  will  according  to  the  fifth  and  not  the  sixth  section 

of  the  statute  of  frauds.     In  Botdton's  case  (&),  "  One 

devised  lands  to  his  wife  till  his  son  should  attain  the  • 

age  of  2 1  years,  and  then  that  his  son  should  have  thfe 

land  to  him  and  his  heirs,  and  if  he  should  die  without 

issue  before  his  said  age,  then  to  his  daughter;  this  was 

held  a  good  executory  devise  to  the  daughter."     Mr, 

Fearme  observes  upon  that  case,  "  the  first  devise  of  the 

fee.  was  to  the  son,  who  was  the  heir,  and  therefore, 

under  the  doctrine  in  Borastori*  case(c),  the  son,  taking 

(a)   1  Fet.jun.  17.       (6)  JSgerlon, cited  in  Pabur,  132.      (c)  3  Rep,  19. 

Z  2  the 
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the  vested  fee,  would  stili  have  taken  by  descent  and  Dot 
by  the  devise*  so  that  the  immediate  fee  most -be  eon* 
aidered  as  undisposed  of  by  tbe  will."  The  question 
here  it  not  what  the  testator  has  given  to  his  son,  but 
what  he  haa  taken  away  \  whether  the  words  M  to  be 
transferred,"  can  be  interpreted  to  indicate  An  intention 
in  the  testator  to  give  the  troetees  a  fee,  and  thereby  to 
effect  tbe  legal  disinherison  of  his  son.  He  never  takes, 
away  the  beneficial  interest  from  his  son ;  even  during 
tbe  continuance  of  the  estate  in  the  trustees,  that  cir- 
etumtasjee  cannot  affect  the  question  of  the  legal  dis- 
inherison, for  this  court  cannot  look  at  equities,  Doe 
v»  Vernon,  (a)  The  question  here  is  one  of  disinherison, 
a*d  the  heir  is  not  to  bo  disinherited  even  where  the 
case  is.  doubtful,  Gardiner  v.  Sheldon,  (b)  If,  therefore, 
it  appears  even  doubtful,  whether  the  testator  intended 
to  give  the  trustees  more  than  a  term,  the  lessor  of  the 
plaintiff  will  be  entitled  to  recover*  It  may  be  argued, 
that  the  interest  given  to  the  trustees  was  not  limited  till 
the  testator**  son  attained  21,  but  that  they  were  to 
hswe  a  continuing  legal  estate  which  they  were  to  trans- 
fer to  him  a*  that  age*  The  whole  sentence,  howeter, 
is  evidently  one  conception  of  the  testator's  mind.  It 
does  not  terminate  till  the  testator  has  named  a  finite 
period,  at  which  he  intended  that  the  interest  given  to 
the  trustees  should  determine.  It  is  immaterial' whether 
the  testator  fixed  that  period  at  the  beginning  or  at  the 
end  of  the  sentence,  whether  he  gave  it  to  them  for  eight 
years  only,  or  during  the  minority  of  his  son,  or  whether 
having  given  it  to  them  indefinitely,  he  made  the  ending 
of  the  term  certain  by  directing  them  to  deliver  up  the 


(«)  7*m*k  (»)  rtaghm,  Stffc 
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estates  at  a  finite  period  of  time.     In  the  Bishop  of      tvktL 

Bath's  ease  (a)  it  is  said,  that  every  lease  for  years  ought      jM^un? 

to  have  a  certain  beginning,  but  that  is  to  be  intended 

when  it  is  to  take  effect  in  interest  or  possession,  and 

then  the  coniifrencement  ought  to  be  certain  j  so  also 

the  continuance  of  it  ought  to  be  certain,  but  that 

is  to  be  intended  either  when  the  term  is  made  certain 

by  express  numbering  of  years,  or  by  reference  to  a 

certainty,  or  by  reducing  H  to  certainty  by  matter  ex 

post  facto,  or  by  construction  in  law  by  express  limit* 

ation;",  and  the  same  doctrine  is  laid  down  in  Bo 

ration'*  case,  (b)    Besides  it  is  a  general  rule,  that  the 

legal  estate  in  the  trustees  should  be  carried  only  as 

Far  as  was  necessary  to  effectuate  the  purposes  of  the 

will,  Doe  v.  Barihrep.  (c)    Now,  all  the  purposes  of  the 

trust  might  be  effected  by  the  trustees  taking  an  estate 

determinable  on  the  son's  attaining  to  the  age  of  21* 

Abraham  contra.  The  trustees  under  the  will  of 
Perry  Player  took  an  estate  in  fee.  If  an  estate  is  de- 
vised to  trustees  in  trust,  to  sell  or  mortgage  in  order 
\o  raise  money  for  the  payment  of  debts,  and  sutyect 
thereto  in  trust  for  a  third  person,  the  trustees  take  the 
legal  estate  in  fee.  For  otherwise  it  would  not  be  in  their 
'power  to  execute  the  trust,  Bagshaw  v.  Spencer,  (d)  Now 
here  the  trustees  are  required  to  do  an  act  to  which  the 
seisin  and  possession  of  the  legal  estate  is  necessary  at 
the  time  the  son  attains  the  age  of  2 1  years.  For  they 
are  then  to  transfer  the  estate  to  him  in  the  mode  re- 
quired by  law,  viz.  by  surrender  of  the  legal  interest 
then  remaining  in  them.     Here  the  trustees  may  be 

(a)  6  Rep.  35.  (b)  S  Hep*  19. 

(c)  5  Taunt.  3*2.  (if)  I  Feu  142. 

Z  3  considered 
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FT$3. '      considered  as  admitted  tenants  of  the  legal  estate.     For 
one  of  them,  Awn  Lowe,  was  admitted,   and  the  ad- 


rucuoLU 


^uST*  mission  of  one  joint  tenant  js  the  admission  of  all,  Roe 
v.  Hutton.  (a)  [Holroyd  J.  The  copyhold  lands  are 
devised  to  the  trustees,  and  the  copyhold  lands  are  to 
be  transferred.  Now,  a  surrender  is  necessary  to  trans- 
fer the  legal  estate,  but  is  not  necessary  to  transfer  the 
lands.  No  act  is,  therefore,  required  to  be  done  by  the 
trustees  here,  which  they  could  not  do  if  they  took  only 
an  estate  for  a  term.]  Here,  an  equitable  estate  in  fee 
is  devised  to  the  cestui  que  trust,  and  in  the  event  of 
T.  G.  Players  dying  under  21,  the  legal  fee  is  devised 
to  another  person.  Pvsrefcyv*  Rogers  (b)  and  Marshall 
v.  Hill(c)  are  authorities  to  shew  that  the  testator 
must  have  intended  the  cestui  que  trust  to  lake  an 
equitable  estate  in  fee,  and  his  trustees  a  legal  estate 
commensurate  with  his  equitable  estate,  viz.  an  estate 
in  fee. 

Baylky  J.  It  may  be  laid  down  as  a  general  rule, 
that  where  an  estate  is  devised  to  trustees  for  particular 
purposes,  the  legal  estate  is  vested  in  them  as  long  as  the 
execution  of  the  trust  requires  it,  and  no  longer,  and 
therefore,  as  soon  as  the  trusts  are  satisfied,  it  will  vest 
in  the  person  beneficially  entitled  to  it.  Doe  v.  Simp* 
son  (d),  and  Doe  v.  Tmins  (*),  are  authorities  upon 
that  point.  The  question,  therefore,  in  this  case  is, 
what  estate  was  necessary  to  enable  the  trustees  to 
execute  the  purposes  of  the  trust  created  by  the  will. 


(a)  2  WUs.  162.  (b)  <2  Sound.  380. 

(c)  <LM.$S.  60S.  (rf)  5  East,  162. 

(e)  1  Bam.  $  A.  530. 


By 


in  thx  3d  &  4th  Years  of  GEORGE  IV. 

By  the  terms  of  the  will,  they  are  to  be  trustees  for  the 
son,  to  whom  the  estate  is  to  be  transferred  when  he 
attains  the  age  of  21 .  The  usual  mode  of  transferring 
a  copyhold  estate  is,  that  the  person  having  the  estate 
surrenders  it  to  the  lord,  and  suffers  another  person  to 
be  admitted  as  tenant  on  the  rolls.  If  the  trustees  in 
this  case  took  an  estate  in  fee,  it  would  be  necessary  for 
them  to  make  an  actual  surrender  of  the  estate,  in  order 
that  it  might  pass  from  them  to  the  surrenderee.  If, 
however,  the  estate  limited  to  them  be  determinable  as 
soon  as  the  object  of  the  testator's  bounty  attain  the  age 
of  21  years,  his  admittance  on  the  court  rolls  would 
operate  as  a  transfer  of  the  estate.  It  would  not  then 
be  necessary  that  there  should  be  a  transfer  of  any 
interest  from  the  trustees  to  him,  in  consequence  of  the 
determination  of  the  trust  estate  at  that  period,  and  bis 
admittance  would  be  sufficient  to  satisfy  the  words  "  to 
be  transferred/'  It  seems  to  me,  therefore,  that  the 
purposes  of  the  will  might  be  fully  effectuated,  if  the 
trustees  took  an  estate  determinable  when  the  son  at- 
tained the  age  of  21  years.  In  the  cases  cited  by  the 
defendant's  counsel,  the  trustees  were  to  take  the  rents 
and  profits  in  order  to  raise  money  by  sale  and  mortgage 
for  the  payment  of  debts,  and  they  could  not  in  that 
case  have  had  the  means  of  executing  the  trust,  unless 
they  had  the  fee.  Here,  -all  the  purposes  of  the  trust 
might  be  answered  by  the  trustees  taking  an  estate  de- 
terminable on  the  son's  attaining  the  age  of  21 ;  and 
that  being  so,  I  am  of  opinion  that  they  took  an  estate 
determinable  at  that  period,  and  consequently,  that  the 
legal  estate  at  the  commencement  of  the  action  was  vested 
in  the  lessor  of  the  plaintiff. 

Z  4  HOLROYD 
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HpJJipYO  J*  I  am  of  opinion,  that  the  trustees  took 
an  etftie  determinable  on  71  6.  Player's  attaining  the 
egp  of  21  years,,  or  by  his  death  before  that  period. 
The  pbjppt  of  the  testator  was  to  give  to  them  the  estate 
in  trust  for  the  son*,  until  he  should,  attain  the  age  of 
81  year**  There  are  no  words  in  the  will  which  give 
""iiri  oT  '  tit***-  *W  estate  beyond  the  time  during  which  the 
-*m  tu  < '    tfust  was  to  be  performed,  and  then  the  case  falls  within 

■Mb  M#   ♦«**-„ 

Aort  fcrgi*^  the  general  rule  already  mentioned,  that  a  trust  estate 

m  hNntoi  i  *<  h  not  to  continue  beyond  the  period  required  by  the 

•rt^a.ftAi  purposes  of  the  trust.    That  hong  so,  the  estate  of  the 

Vo»«7*m"*  teiuta^s  oqght  opt  to  continue  in  this  case  after  the  soq. 

y;  "rt>     attained  the  age  of  21  years*  for  t^e  lands  are  then,  tp 

*"*""      ^  be  transferred  to  him*.    Ithas  been  said  that  the  trustee*. 

a**  to  transfer  the  estate,  and  tha£  the  seisin  and  posr 

session  of  the  legal  estate  is  necessary*  in,  order  to  trans* 

ftgittqthe  cestui  que  trust  wfieu  he  comes,  of  age.    Qet 

they  ace  not  to.  transfer  the  legal  estate,  but  the.  copyhold 

lands*    A  surrender  may  be  necessary  tq  transfer  the 

legal  estate,  but  copyhold  lands  may  he  transferred 

without  any  surrender.    I  consider  the  word*  "  tq  be 

transferred,"  to  mean,  that  as  aoon  as  the  son  shall  attain 

the.  sge  of  21  years,,  the  copyhold  lands  are  to  be  d** 

livened  up  to  him.    I  am  very  dearly  of  opinion,  that 

the  trustees  had  no  legal  interest  in  the  copyholds  in 

questkukafter  T.  G.  Player  attained  the  age  of  2.1  years, 

and  consequently,,  that  the  lesser  of  the  plaintiff  U  en- 

tided  ty  recover. 

Bnw  J.  concurred- 

Judgment  foe  the  plaintiff! 


in  the  3**  4th  Yiuw  of  OEOBGE  IV. 
The  Krae  against  The  Inhabitants  of  Rotmer-       -  *  ^  «* 

FIELD  GHEY8,  OXOD. 

'J1  WO  justices,  by  their  order,  removed  Thmm  9m*  £*%£?* 

field  from  the' parish  of  Tooting  Grtmnajt  in  the  i«*>  tt»  m*. 
comity  of  Swrr^t,  to  the  pariah  of  BotherfM  Qrq/h  i« 
county  of  Qc/uri    Upon  imi  appeal,  the  septa*  een*  £a  I 


finned  the  order,  subject  to  the  opinion  of  this  Conrty  ^J5^fc„ 
on  the  following  case.  Xp*?*** 


The  pauper  was  born  on  the  2*A  of  Mm*fcr,  UP*  SSSifcs 
in  the  appellaptpparith,  where  his  father  was  settled,  la  ^-■y  «■"■■ 
I8Q7,  the  pauper's  father  removed  with  hi*  wife  a»d 
family,  including  the  pauper,  to  the  parish  of  Tooting 
Gravcney*  in  the  county  of  Surrey*  and  took  a  eottfge 
there,  which  he  h%*  held  ever  since,  at  Ss«  per  week 
The  pauper  resided  at  Tooting  Garaveney  with  hi* 
parents  till  1813,  when  he  enlisted  in  the  marines* 
and  went  abroad  in  that  service*  He  remained  in 
the. marines  till  the  8tb  September,  1815,  when*  in 
consequence  of  the  reduction  of  that  eprpt,  after  the 
peace,  he  received  his  discharge,  and  returned,  the 
same  day  tp  his  parents  at  Tooting*  being  then  under 
the  age  of  SI  year*  and  resided  with  them  from  that 
time  until  some  time  after  bis  father  hired  a  stable  in 
Streatlum*  About  a  year  after  the  pauper's  retain 
home,  the  pauper  being  then  more  than  21  years  of 
age,  his  father  hired  a  stable,  in  tbet  attaining  parish  of 
Streatham,  at  45.  a  week,  which  he  held  for  about  nine 
months,  still  continuing  to  reside  at  the  cottage  at  Toot- 
ing Gravenep    The    cottage  and  the  stable  together 
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1933.       were  above  the  annual  value  of  10/.     The  pauper  had 


HmKiwo 


•never  done  any  act  to  acquire  a  settlement  for  himself* 

Tbelnbtbh- 

aatsof  %7iesiger9  in  support  of  the  order  of  sessions.     The 

Gum.  pauper,  by  enlisting  into  the  army,  became  emancipated, 
for  he  thereby  contracted  a  relation  wholly  inconsistent 
with  the  parental  controul.  In  Rex  v.  Walpole  St. 
Peter's  (a)  and  Rex  v.  Stanwix  (J),  the  paupers  had  at- 
tained the  age  of  21  before  they  returned  to  their 
father's  family;  but  in  Rex  v.  Witton-cum-Twam- 
brookes  (c),  Lord  Kem/on,  adverting  to  the  case  of  Rex 
v.  Walpole  Si.  Peter's,  stated,  that  it  had  been  decided 
on  the  circumstance  of  the  pauper's  having  contracted 
a  relation  which  was  inconsistent  with  the  idea  of  his 
being  in  a  subordinate  situation  in  his  father's  family. 
.  And  in  Rex  r.  Roach  (d)  he  uses  nearly  a  similar  ex- 
pression ;  and  in  the  late  case  of  Rex  v.  The  Inhabitants 
of  Wilmington  (e)>  Abbott  C.  J.  states  the  contracting  of 
some  relation,  which  wholly  and  permanently  excludes 
the  parental  controul,  as  one  of 'the  modes  by  which  a 
child  may  become  emancipated.  Now  here,  the  pauper 
had  entered  into  a  contract,  which,  as  far  as  he  was 
concerned,  must  have  the  effect  of  excluding,  wholly 
and  permanently,  the  parental  controul;  for  he  had 
subjected  himself  to  the  controul  of  the  crown  for  the 
period  of  his  life.  It  is  true,  that  in  this  particular  case, 
the  latter  controul  had  ceased  before  the  pauper  at- 
tained the  age  of  21  years.  But  that  circumstance  is 
immaterial,  for  he  became  emancipated  the  moment 
when  he   contracted  a  relation  inconsistent  with    the 

(a)  Burr.  S.  C.  638.     2  Bolt.  35.  (5)  5  T.  It.  670. 

(c)  5  T.  R.  555.        («/)  6  Term  Ref>.  247.       (e)  5  B.  $  j:5*$. 

parental 


in  the  3d  &  4th  Years  of  GEORGE  IV.  S*t 

parental   controul.     In  Rex  v.  Woburn  (a),    which   was        1 823. 

^he  case  of  the  drummer  enlisting  into  the  same  regi-  , 

TIk  King 
ment  of  militia  in  which  his  father  was  serjeant,  it  was        agavut 

Tlw  Infaabit- 

held  to  be  no  emancipation.  And  in  Rex  v.  Tie  In-  ants  of 
habitants  of  Hardwkk  (b)9  which  was  also  the  case  of  a  Qurrs. 
militia-man,  it  was  determined,  on  the  authority  of  Rex 
v.  WalpoUe  St.  Peter\  thai,  by  serving  till  the  age  of  21, 
he  was  emancipated.  The  question,  however,  there 
turned  principally  on  a  distinction  attempted  to  be 
raised  between  a  voluntary  and  a  compulsory  separation 
from  the  father's  family.  At  all  events,  it  merely  esta- 
blishes, that  service  under  an  enlistment,  up  to  the  age 
of  majority,  will  effect  an  emancipation.  But  there  is 
this  difference  between  a  militia-man  and  a  soldier  in 
the  regular  army,  or  in  the  marines,  that  the  contract 
of  the  former  is  for  a  limited  term  of  service,  and 
that  in  time  of  peace  only  occasionally  required ;  the 
engagements  of  the  latter  are  absolute  for  their  lives, 
and  accompanied  with  an  immediate  liability  to  be 
sent  on  foreign  stations.  Lord  Kenyon  himself  takes 
this  distinction  in  Rex  v.  Woburn. 

Bamewallj  contra,  was  stopped  by  the  Court. 

Bayley  J.  I  am  of  opinion  that  the  pauper  was  not 
emancipated.  In  order  to  constitute  emancipation,  the 
party  ought  to  be  wholly  and  permanently  free  from  the 
parental  controul.  In  this  case,  the  pauper,  by  enlisting 
into  the  marines,  became  subject  to  the  controul  of  the 
crown,  and  continued  subject  to  that  controul,  as  long 
as  the  period  of  his  service  continued ;  and  if  he  had 

(«)  8  T.  R.  479.  (6)  5  Barn.  $  A.  175. 

remained 
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remained  in  the  army  till  the  age  of  21  years,  hi* 
emancipation  would  undoubtedly  relate  back  to  the  time  • 
of  his  enlistment ;  but  before  he  attained  the  age  of  81 
years,  the  relation  between  him  and  the  crown  ceased, 
¥£*t£~"  and  he  returned  to  and  constituted  part  of  his  father's 
family,  and  of  course  again  became  subject  to  the  pa- 
rental controul.  He,  therefore,  was  not  emancipated. 
This  is  consistent  with  the  opinion  of  Lord  Kemjon  C  J. 
and  Latorence  J.,  in  Bev  v. Booth  (a),  and  inconsistent 
with  the  general  rule  laid  down  by  the  present  Lord 
Chief  Justice  in  the  late  case  of  2fc*  v.  The  Inhabitants  of 
Wilmmgtm{b\  "That  during  the  minority  of  a  child, 
there  can  be  no  emancipation,  unless  be  marriea,  and  so 
becomes  himself  the  bead  of  a  family,  or  contracts  some 
other  relation,  so  as  wholly  and  permanently  to  exclude 
the  parental  controul."  Now  the  pauper,  in  this  case,  by 
Entering  info  the  marines,  did  not,  in  the  event  that  has 
happened,  contract  a  relation,  so  as  wholly  and  perma- 
nently to  exclude  the  parental  controul,  for  be  returned 
to  his  father's  family  before  he  became  of  age,  and  again 
subjected  himself  to  the  parental  controul.  In  the  late 
case  of  Rex  v.  The  Inhabitants  of  Hardwick(c),  the 
Lord  C.  J.  says,  "  That  during  the  minority  of  a  child, 
he  will  remain,  almost  under  any  circumstances,  un- 
emancipated  5  but  where  the  new  settlement  is  acquired 
by  the  parent,  after  the  child  has  attained  81  years  of 
age,  it  will  not  be  communicated,  unless  in  fact  the 
child  continues  part  of  the  family.  When,  therefore* 
at  that  period,  he  is  absent,  employed  in  getting  a  living 
for  himself,  or  serving  in  the  militia,  he  no  longer  re- 
mains a  member  of  the  family."     In  this  case,  the 

(a)  6  T.  *.  947.        {*)  SBcm^A.  525.        (c)5B,^.  W6. 

*        -''«•"•  pauper 
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pauper  was,  at  the  period  when  he  attained  to  the  age  140* 

of  21  year*,' living  with  his  father,  and  constituting  a  _t^it 

part  of  his  family.   He  was,  therefore,  not  emancipated,  ^HS**^ 

pnd  ke   acquires    his  father's  settlement    in   Tooting  safcrf 

Graven*/,  and  the  order  of  sessions  most  be  quashed.  •  ^S5fc 

HolAoyd  J.  I  am  of  opinion  that  the  son  was  not 
emancipated  so  as  to  deprive  hhn  of  the  settlement 
gained  by  the  father  in  the  parish  of  Tooting  Grcmeney. 
By  the  common  law,  the  father  is  entitled  to  the  eon* 
trout  of  his  child,  unless  some  other  circumstances  occuv 
to  deprive  him  of  his  controul.  By  entering  into  the 
marines,  the  pauper  ceased  to  be  under  the  controul  of 
his  father,  and  became  subject  to  the  controul  of  the 
crown,  as  long  as  that  state  of  circumstances  continued. 
But  before  he  attained  the  age  of  21,  he  ceased  also  to 
be  under  the  controul  of  the  crown,  returned  to  his 
father's  family,  and  again  became  subject  to  his  con- 
troul, and,  consequently,  was  not  emancipated.  It  has 
been  said,  that  this  being  an  engagement  for  life,  con- 
stitutes in  itself  a  complete  and  perfect  emancipation. 
It  was  an  engagement  for  life,  so  as  to  bind  the  pauper 
to  serve  for  life,  if  required ;  but  the  duration  of  the 
service  depends  on  the  discretion  of  the  crown.  It  may 
or  may  not  last  for  life ;  and  in  this  case  it  was  termi- 
nated before  the  pauper  attained  the  age  of  21  years; 
so  that  the  parental  authority  was  not  wholly  and  per- 
manently excluded. 

Best  J.  By  the  general  policy  of  the  law  of  Eng* 
land,  the  parental  authority  continues  until  the  child 
attains  the  age  of  21  years;  but  the  same  policy  also 
requires,  tM  a  minor  shall  be  at  liberty  to  contract  ao 

engagement 
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engagement  to  serve  the  state.  When  such  an  engage- 
ment is  contracted,  it  becomes  inconsistent  with  the 
duty  which  he  owes  to  the  public,  that  the  parental  au- 
thority should  continue.  The  parental  authority,  how- 
ever, is  suspended  but  not  destroyed.  When  the  reason 
for  its  suspension  ceases,  the  parental  authority  returns. 
This  is  perfectly  consistent  with  the  opinions  of  Lord 
Kenyan  C.  J.  and  Lawrence  J.,  in  Rex  v.  Roach,  and 
with  the  general  rule  laid  down  by  the  present  Lord  C.  J., 
in  Rex.  v.  The  Inhabitants  of  Wilmington.  In  this  case, 
.the  pauper,  before  he  attained  the  age  of  21  years,  re- 
turned to  his  father's  family,  and  again  beeame  subject 
to  the  controul  of  his  father.  He  was  not,  therefore, 
emancipated  at  the  time  when  the  father  acquired  Jris 
settlement  in  the  parish  of  Tooting  Gmveney,  and, 
therefore,  the  order  of  sessions  must  be  quashed. 

Order  of  sessions  quashed. 


Bodenham  against  Pritchard. 


A.  being  the      ''TROVER  for  a  quantity  of  timber  trees.     Plea,  the 

estate  called D,  general  issue.     At  the  trial  before  Park  J.,  at  the 

bouaeupmik?"  Hereford  Lent  assizes,  1821,  a  verdict  was  found  for  the 

ridl^CuVc£w£  plaintiff  for  the  damages  in  the  declaration,  subject  to 

an  adjoining  a  reference  as  to  the  value  of  the  trees,  and  subject  to 
estate,  and  oc-  J 

cupiedapartof  the   opinion   of  this   Court   upon   the  following  case. 

ithin»elf,toge-  r  r  o 

ther  with  the 

D,  estate,  having  removed  some  of  the  fences  by  which  they  had  been  separated  ;  and  after- 
wards devised  to  his  widow  for  life  "  all  and  singular  his  mansion-house  in  which  he  then 
lived  called  D.,  together  with  all  buildings  and  lands  thereunto  belonging,  as  then  enjoyed 
by  him ;  and  after  her  decease,  all  his  said  mansidn-house  called  D.,  with  the  lands  thereto 
belonging,  with  the  appurtenances,  to  his  godson  J-  &'.  B>  bis  foeirs  and  assigns  for  ever :" 
Held,  that  the  widow  took  an  estate  for  life  in  that  part  of  the  newly- purchased  estate 
which  the  testator  occupied  himself,  as  well  as  in  the  old  D.  estate;  and  that  J.  S. B.  took 
a  remainder  in  (he  in  all  that  was  given  to  the  widow  for  life, 
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The  plaintiff  is  devisee  under  the  will  of  the  late  John 
Pritchard  of  Dolyvellin,  in  the  county  of  Radnor  -  and 
the  defendant  is  the  widow  of  the  said  J.  P.,  whose 
will,  dated  the  16th  of  September,  1814,  contained  the 
following  devise:  "  I  give  and  devise  all  and  every  part 
of  my  real  estates  of  which  I  shall  die  possessed,  of  every 
nature  and  kind  whatsoever,  and  wheresoever,  with  ail 
and  every  their  appurtenances  thereunto  belonging, 
unto  F.  Bodenham,  of,  &c  and  Oiarles  Meredith,  oi>  &c. 
to  hold  to  them,  their  heirs  and  assigns,  to  and  for  the 
several  uses,  intents,  and  purposes  hereinafter  limited, 
expressed,  and  declared  of  and  concerning  the  same. 
To  the  intent  and  purpose,  that  the  said  P.  Bodenham 
and  C.  Meredith  do  permit  and  suffer  my  wife,  E.  Prit- 
chard,  to  have,  hold,  and  enjoy  all  and  singular  my 
mansion-house  in  which  I  now  live,  called  Dollj/vellin9 
in  the  several  parishes  of  Hersop  and  Uangunlld,  in  the 
said  county  of  Radnor,  together  with  all  the  buildings 
and  lands  thereunto  belonging  as  now  enjoyed  by  me, 
with  all  the  appurtenances  for  and  during  the  term  of 
her  natural  life ;  and  from  and  after  her  decease,  then  I 
give  and  devise  all  my  said  mansion-house,  called 
DoUyvellin,  with  the  lands  thereto  belonging,  with  the 
appurtenances,  unto  my  godson  John  Shcarwood  Boden- 
ham, (the  plaintiff,)  son  of  the  late  J.  Bodenham,  of,  &c. 
and  his  heirs  and  assigns  for  ever ;  and  as  to  all  the  rest 
of  my  said  real  estates  which  I  may  die  possessed  of,  I 
give  and  devise  the  same  and  every  part  thereof  unto 
my  said  wife,  E.  P.,  her  heirs  and  assigns  for  ever,  she, 
my  said  wife,  paying  and  discharging  all  the  several 
annuities  or  yearly  rent-charges  out  of  the  same;  and 
also,  she  my  said  wife,  paying  and  discharging  all  the 
several  legacies  hereinafter  in  this  my  will  mentioned 

out 
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IJfiv  out  of  the  «aid  estates,  if  iny  personal  estates  should 
^y»>.  prove  insufficient."  The  testator  died  in  Sej)tembetf 
^WlSr  18]4>  &Dd  tbe  defendant  became  possessed  of  the 
*MiJjrn  p^miggg  ^  devised  to  her  as  above  stated,  and  is 
noir  in  possession  thereof.  The  testator  purchased 
the  DoUyvdlin  estate  in  1772,  and  occupied  it  to 
the  time  of  his  death,  and  in  1792,  he  purchased  the 
Upper  Hall  estate  close  adjoining.  At  the  termination 
of  the  then  existing  lease,  about  two  years  after  the 
purchase  in  1792,  the  testator  took  three  pieces  of  land, 
all  of  which  had  formed  part  of  the  Upper  Hall  farm, 
into  his  own  possession,  and  continued  to  occupy  them 
with  the  Dollycellin  estate  till  the  time  of  his  death. 
Some  of  the  fences  were  removed  which  separated  those 
pieces  of  land  from  the  old  DoOyoettin  estate,  and  a 
gate  was  opened  from  one  of  them  into  the  garden  be- 
longing to  DoUyvellin  mandion-house.  The  rest  of  the 
Upper  HaU  estate,  with  the  exception  of  the  above- 
mentioned  pieces  so  taken  into  his  own  hands,  Iras,  to 
the  time  of  the  testator's  death,  leased  out  to  other 
tenants.  The  estate  which  the  testator  so  occupied  was 
called  DoUyvellinj  as  it  was  always  called  before;  the 
new  fields  added  did  not  alter  the  name;  there  was  no 
alteration  of  the  names  after  Pritchard  purchased,  and  a 
witness  on  the  part  of  the  defendant  who  had  known 
the  premises  for  50  years,  said,  that  he  never  understood 
DoUyoellin  as  comprehending  any  more  after  the  union 
than  before.  Two  meadows  (part  of  the  lands  in 
question)  were  called  DoUyoellin  meadows  when  they 
belonged  to  the  Upper  HaU  estate,  and  they  are  so 
called  to  this  time.  The  defendant,  since  the  death  of 
the  testator,  has  cut  down  and  converted  a  quantity  of 
timber,  growing  partly  upon  the  old  Dollyoelliri  estate, 

and 
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and  partly  upon  the  several  .pieces  of  land  above  men-        WtSf 

tioned,  as  having  been  part  of  the  Upper  Hall  estate, 

and  since  the  purchase  in  1792  occupied  by  the  testator 

himself  in  the  manner  above  described.    The  value  of 

the  timber  so  cut  and  converted  is  submitted  to  the 

decision  of  an  arbitrator,  and  a  verdict  having  been 

found  for  the  plaintiff,  subject  to  such  reference,  is  either 

to  stand  for  the  whole  amount  of  the  timber  felled,  or 

to  be  reduced  according  to  the  opinion  of  the  Court, 

as  to  the  timber  growing  upon  the  pieces  so  taken  from 

the  Upper  Hall  estate  as  above  stated. 

Puller  for  the  plaintiff.  The  real  question  for  the 
consideration  of  the '  Court  is,  whether  those  lands 
which  once  formed  part  of  the  Upper  Hall  estate,  but  4 
were  afterwards  occupied  by  the  testator,  together  with 
Dollyvellin  mansioiv-house,  passed  by  the  first  part  of 
his  will,  and  not  by  the  residuary  clause.  For  if  they 
did  so  pass,  the  defendant  took  pnly  an  estate  for  life, 
and  the  remainder  in  fee  being  given  to  the  plaintiff, 
he  is  entitled  to  recover  the  value  of  the  timber  which 
has  been  felled  upon  those  lands.  The  words  of  the 
will  are,  that  the  trustees. "  do  permit  and  suffer  my 
wife,  E.  Pritchard,  to  have,  hold,  and  enjoy  all  and 
singular  my  mansion-house  in  which  I  now  live,  called 
Dollyvellin,  in  the  several  parishes  of  Heyop  and  LIan~ 
gunlto,  in  the  said  county  of  Radnor,  together  with  all 
the  buildings  and  lands  thereunto  belonging,  as  now 
enjoyed  by  me,  with  all  the  appurtenances  for  and 
during  the  term  of  her  natural  life,  &c."  \Bayleyi. 
Was  there  sufficient  belonging  to  Dollyvellin  to  satisfy 
the  word  "lands,"  without  including  any  part  of  the 
Upper  Hall  estate?]      There  certainly  was,   but  the 
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IJMfc       former  part  of  the  devise  must  be  .construed  by  the 
mZZISlg     words  waa  npw  enjoyed  by  me."     That  expression 
v     iuhu    ma^es  **  perfectly  clear,  that  the  testator  intended  to 
give  bis  widow  a  liie-estate  in  all  that  he  had  connected 
.  in  enjoyment  with  the  mansion-bouse  at  DolfyoeUin. 
And  immediately  after  the  devise  to  the  wife,  the  will 
proceeds,  "  And  from  and  after  her  decease,  then  I  give 
and  devise  all  my  said  mansion-house  called  DollyvcUin, 
with  all  the  lands  thereunto  belonging,  with  the  ap- 
purtenances, to  my  godson  J.  S.  Bodeuham  /'  which 
,clearly  shews  that  the  testator  meant,  that  his  godson 
should  take  in  fee  all  that  he  had  before  given  to  his 
widow  for  life, 

Campbell,  contra.  None  of  the  fields  which  had  be- 
longed to  the  Upper  Hall  estate  passed  to  the  plaintiff, 
but  those  only  which  belonged  to  the  mansion-house  of 
DcHyoeUin*  The  words  of  the  devise  to  the  widow,  are, 
."  to  have,  bold,  &c.  all  my  mansion-house,  &c.  together 
with  all  the  buildings  and  lands  thereunto  belonging." 
If  the  devise  had  stopped  there,  clearly  no  part  of  the 
Upper  Hall  estate  would  have  passed ;  the  mere  occu- 
pation of  these  fields  by  the  testator  would  not  have 
affected  the  question.  The  fact  of  there  being  other 
fields  belonging  to  the  Dollyvellin  estate,  sufficient  to 
satisfy  the  word  "  lands,"  is  decisive ;  for  if  there  be 
such,  then  it  is  not  competent  for  a  person  claiming 
more  to  introduce  evidence  that  more  was  intended  to 
pass.  The  words,  "  as  enjoyed  by  me,"  do  not  extend 
the  operation  of  the  devise,  they  merely  refer  to  the 
words  before  used,  "  lands  thereunto  belonging;"  and 
in  order  to  make  the  fields  in  question,  pass  the  jury 
should  have  found,  that  at  the  time  when  the  will  was 

made, 
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made,  tbty  dklt^pg  to  tteZ>^3^^  mwteioa-hou^.       iWfi.    . 
There  is  opt  a  single  circumstance  m  favour  of  the   ^.  i«a 
ptainttfT,  except  the  mere  occupation  of  th$*e  fields  by    ^--- 
the  testator  j  for  the  removal  of  the  fences  by  no  means 
prom  that  he  intended  to  annex  them  to  tfee  ma&sioar 
house  of  IkibfveUin* 

Puller f  in  reply,  *w«a  popped  by  the  Court. 

Bayiey  J.  If  the  intention  of  the  testator  be  free 
from  doubt,  then  we  mu*t  give  effect  to  it,  if  that  cm  . 
be  done  consistently  with  the  feir  import  of  the  words 
which  he  has  used.  Here  the  testator  was  owner  in  fe# 
of  two  estates,  DollyveUiu  and  the  Upper  HoiU  Having 
lived  for  many  years  at  Dolh/veUin,  in  1 7  W  he  purchased 
the  Upper  Hall  estate,  which  comes  close  up  to  the 
DoUyoellin  mansion-house*  It  appears  that  a  gate  wa* 
opened  from  the  garden  into  one  of  the  Upper  Htfll 
fields,  and  he,  removed  the  fences  which  formerly  se- 
parated several  of  the  fields  belonging  to  the  Upper  Halt 
estate,  from  those  belonging  to  DoUgveUin.  At  the  time 
of  the  testator's  death,  all  the  premises  so  united  were 
in  his  own  occupation.  The  rest  of  the  Upper  HaU 
estate  was  not  occupied  by  him,  but  was  let  to  various 
tenants.  Under  these  circumstances  he  devises  to  his 
wife  "  all  and  singular  bis  mansion-house,  in  which  he 
then  lived,  called  Dottyvellin,  together  with  tall  tb* 
buildings  and  lands  thereunto  belonging/'  It  has  been 
argued,  that  if  the  devise  had  stopped  there,  it  would 
have  passed  nothing  more  than  those  l*nds  which  wer# 
connected  in  title  with  DolhfoeUin  mansion-bouse:  but 
then  the  testator  adds,  "  as  now  enjoyed  by  me*"  Now 
what*  is  the  fair  import  of  those  words  ?   It  is,  that  the 
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04Mf  •  widow  should  have  for  her  life  all  that  had  been  con* 
nected  in  enjoyment  by  the  testator's  own  act,  and  not 
merely  that  which  was  connected  in  title  with  the 
mansion-house  of  DoUyoeUin :  and  his  intention  to  give 
her  all  that  is  quite  manifest.  .  In  questions  of  this 
nature,  if  the  will  gives  two  media  of  construction,  it  is 
not  necessary  that  both  should  be  applicable ;  if  one  of 
them  be  applicable,  and  the  intention  of  the  testator 
corresponds  with  it,  that  must  prevail*  Here,  then,  the 
words  "  as  now  enjoyed  by  me"  furnish  a  medium 
of  construction  with  which  the  intention  of  the  testator 
clearly  corresponds.  But  the  words  "  thereunto  be- 
longing," which  give  the  other  medium,  may  also  be 
considered  applicable,  for  those  words  may,  in  their 
popular  and  more  comprensive  sense,  include  all  that 
was  united  in  occupation,  although  not  connected  in 
title  with  the  old  DoUyoeUin  estate.  The  subsequent 
clause,  devising  to  J.  S.  Bodenham,  has  not  the  words 
"as  enjoyed  by  me;"  but  the  testator  having  before 
explained  what  he  meant  by  the  words  "  thereunto  be- 
longing," the  plaintiff  would  take  a  fee  in  all  that  was 
given  to  the  widow  for  life,  and  is,  therefore,  entitled 
to  the  value  of  all  the  timber  felled  by  the  tenant  for 
life. 

Holrotd  J.  I  am  of  opinion,  that  all  the  lands  in 
question  passed-by  this  devise.  It  is  not  a  devise  of  the 
testator's  "  DoUyoeUin  estate,"  or  «  DoUyvellin  lands," 
but  of  "  his  mansion-house  called  DoUyoeUin,  together 
with  all  lands,  &c.  thereunto  belonging,  with  the  ap- 
purtenances, as  enjoyed  by  him"  The  latter  words  make 
it  quite  clear,  but  independently  of  them,  the  lands  in 

dispute 
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dispute  would  in  common  parlance  be  considered  as      .(toft. 
belonging  to  the  mansion-house  of  Dollyodliiu 


Best  J.  It  is  quite  manifest  that  the  testator  in- 
tended that  his  godson,  J.  &  Bodenham,  should  take  a 
remainder  in  fee  in  all  that  his  widow  was  to  have  for 
her  life ;  and  it  is  equally  clear,  that  she  was  to  have  a 
life-estate  in  the  lands  in  question,  without  resorting  to 
all  the  different  parts  of  the  will  in  order  to  discover 
that  intention,  which,  I  think,  cannot  properly  be  done. 
The  words  certainly  give  a  description  large  enough  to 
include  all  that  had  been  occupied,  together  with  the 
mansion-house  at  DottyoeUirh  without  the  aid  of  the 
expression  "  as  enjoyed  by  me/'  The  real  question  is, 
what  did  the  testator  consider  as  belonging  to  DcttyodUn  i 
not  what  was  thought  by  others.  He  had  united  certain 
fields  to  it  in  occupation ;  and,  therefore,  when  he  after- 
wards describes  the  estate  as  lands  belonging  to  Dolly- 
vettin,  he  must  have  meant  to  include  both  the  old  estate 
and  that  which  he  had  added  to  it  This  certainly  is  the 
popular  sense  of  the  words.  Suppose  he  had  taken 
some  fields  from  one  farm  and  added  them  to  another, 
surely  he  would  afterwards  have  spoken  of  them  as  part 
of  that  farm  to' which  they  had  been  added.  Hie 
plaintiff  is,  therefore,  entitled  to  the  value  of  all  the 
timber  felled. 

Verdict  to  stand  for  the  value  of  all  the  timber. 
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*  Ross,  Administrator  de  bonis  non,  against 
Parker. 

carton  ?£»  (^TENANT  by  the  adminstrator  de  bonis  mm  of 
ta^nLnture"  W*  Enticknap,  deceased,  with  the  will  of  the  said 

"It  fa  witness*,  w.  R  annexed.     The  declaration  stated,  that,  by  in- 

ed,  &c.,M  and  J 

sets  out  the        dehture,  made  on  the  2d  day  of  May,  1805,  between 

very  words  of 

the  deed,  there  J.  Pctricer,  (the  defendant,)  and  Ann  his  wife,  of  the 
although  the  first  part,  rthd  the  said  TV.  JE.,  of  the  second  part; 
thewhole deed  one  Part  °f  ^hich  said  indenture,  seated  with  thfe  seal 
^  d^ttS  rf  thfe  sttid  J*  Parker*>  the  plaintiff  brings  into  courts 
imPSS'et  °Ut  ^  ®ftei"  recitmg  •*  therem  mentioned :  It  is  witnessed, 
Where  the  de-    ghat,  for  the  conlderation  therein  mentioned,  they  the 

fendant  sets  out  J 

on  oyer  a  deed    said  defendant,  and  Ann  his  wife,  did  bargain,  sell,  as* 

upon  which  the 

declaration  is  sign,  transfer,  and  set  over  to  the  said  IV.  E.9  his 
not,  on  demur-  executors,  administrators;  and  assigns,  all  the  part  and 
ta^ofavari!!1"  >hare  of  her  the  said  Ann  Parker^  of,  to,  in,  or  oat 
Sn^terfcl  part  6*  *  certoin  sum  df  2000f.,  therein  particularly  de- 
deedMnthted  6cr*bed,  subject  as  therein  mentioned;  to  have,  hold* 
in  the  dedar-      am}  receive  the  same,  and  every  part  thereof,  unto  and 

ation  and  as  set  *»        - 

out  on  oyer.  by  him  the  said  W.  2?.,  his  executors,  administrators, 
and  assigns,  as  and  for  his  and  their  own  proper 
monies  and  effects,  upon  the  trusts,  nevertheless,  and 
to  and  for  the  intents  and  purposes  thereinafter  ex- 
pressed, of  and  concerning  the  same ;  that  is  to  say, 
upon  trust,  in  the  first  place,  out  of  the  money  which 
he  or  they  should  receive,  under  or  by  virtue  of  the  said 
indenture,  to  retain  unto  himself  or  themselves  so  much 
'  and  such  sum  and  sums  of  money  as  would  be  sufficient 
to  repurchase  the  sum  of  200/.,  3  per  cent,  consolidated 

bank 
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bank  annuities,  in  the  said  indenture  before  mentioned,  lte& 
and  all  interest  and  dividends  which  should  be  due  in 
respect  thereof,  until  the  same  should  be  repurchased 
and  retransferred,  together  with  ftll  costs,  damages,  and 
expenses,  incident  to  the  recovery  and  receiving  the 
money  and  interest  intended  to  be  thereby  assigned 
as  aforesaid.  And  the  said  defendant,  for  himself  and 
for  his  wife,  and  for  his  and  her  heirs,  executors,  and 
administrators,  did  covenant,  promise^  and  agree,' to  and 
with  the  said  W.  JS.,  his  executors,  administrators,  and 
assigns,  by  the  said  indenture,  that  he  the  said  defendant, 
and  Ann  his  wife,  his  or  her  heirs,  executors,  or  admi- 
nistrators, or  some  or  one  of  them,  should  and  would,  at 
his,  her,  or  their  or  some  or  one  of  their  own  costs  and 
charges,  on  or  before  the  1st  day  of  June,  1807,  repur- 
chase, replace,  and  make  good  the  sum  of  50/.,  part  of 
the  said  sum  of  200/.,  3.  per  cent,  consols,  and  transfer, 
or  cause  the  same  to  be  transferred,  into  the  name  of 
the  said  W.  E.>  or  into  the  names  of  his  executors,  ad- 
ministrators, or  assigns,  to  and  for  his  and  their  own 
proper  use  and  benefit.  The  covenant  then  proceeded 
to  provide  for  the  repurchase  of  three  other  instalments 
of  50/.,  3  per  cent,  consols,  at  stated  periods ;  and  the 
declaration  contained  separate  breaches,  for  the  neglect 
to  repurchase  each  instalment,  and  profert  was  made  of 
the  letters  of  administration,  and  the  letters  testament- 
ary of  W.  E.  The  defendant  prayed  oyer  of  the  in- 
denture, set  it  out  verbatim,  and  demurred.  Joinder  in 
demurrer. 

The  indenture,  as  set  out,  (after  reciting,  among* 

other  things,  that  Ann,  the  wife  of  the  defendant,  wags 

one  of  five  children  then  living  of  Robert  Petty,  thtft 

James  Bracey  Perry,  by  his  will,  gave  in  trust  the  ift- 

A  a  4  terest 
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tfftl       teres!  of  8000/.  principal  money  to  his  wife*  Ann  Perry, 
rZ^r       {or  her  naturaI  ^^  and  directed  the  same  to  be  laid  out 
10*1*       in  the  funds,  or  public  stock  of  3  per  cent  consolidated 
and  reduced  annuities,  in  the  names  of  his  said  wife 
and  of  his  son,  James  Perry;  and  after  the  decease  of 
his  said  wife,  gave  to  the  children  of  the  said  R.  Perry 
2000/.,  part  of  the  said  principal  money,  to  be  equally 
divided  between  them,  share  and  share  alike,  when  the 
youngest  came  of  age;  that  the  testator  died  soon  after, 
that  the  will  was  duly  proved,  and  the  sum  of  8000/. 
laid  out,  in  the  purchase  of  3  per  cent  consolidated  an- 
nuities ;   that  R.  Perry  had  five  children  at  the  time  of 
the. death  of  the  said  J.  B.  Perry,  and  still  living  [of 
whom  the  said  Ann,  wife  of  the  defendant,  is  one];  that 
the  said  Ann  did,  on   the  6th  of  March,  1793,  attain 
the  age  of  21  years,  and  intermarried  with  the  defend- 
ant ;  that  the  said  Ann,  on  attaining  her  said  age  of 
21  years,  did  become  entitled  to  one  full  and  equal  un- 
divided fifth  part  of  the  said  sum  of  2000&,  subject 
only  to  the  life-interest  of  the  said  Ann  Perry  therein ; 
.  that  the  .said  J.  Parker  and  Ann  his  wife,   being  in 
want  of  money,  applied   to  the  said  W.  25.,  who,  at 
their  request,  transferred  to  one  James  Bonner  200/. 
3  per  cent  consols,   for    which  the  said  J.  B.  paid 
to  defendant  J.  Parker  and  Ann  his  wife  the  sum  of 
116/.  2&  6<£j  and  that  the  said  J.Parker  had  agreed 
to  repurchase  the  said  sum  of  200/.  3  per  cent  consols, 
in  a  certain  manner;)  proceeded  thus:    "  This  inden- 
ture witnesseth,  that  for  and  in  consideration  of  the 
sum  of  200/.,  3  per  cent,  consolidated  bank  annuities, 
and  of  the  said  sum  of  116/.  25.  6rf.,  of  lawful  money 
*    of  Great  Britain,  by  the  said  J.  B.  to  the  said  «/.  Parker 
and  Ann  his  wife,  in  hand  well  and  truly  paid,  at  or 

immediately 
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immediately  before  the  scaling  and  delivery  of  these  M0& 
presents,  the  receipt  whereof,  &c;  and  for  securing 
unto  the  said  JV.  E.  the  repurchase  and  retransfer 
of  the  said  sum  of  200/.  3  per  cent,  consolidated  bank 
annuities,  and  the  payment  of  the  interest  or  dividends 
to  become  due  or  payable  at  the  Bank  of  England,  in 
the  mean  time,  in  respect  thereof,  they  the  said  John 
Parker  and  Ann  his  wife  have,  and  each  of  them  hath 
bargained,  sold,  assigned,  transferred,  and  set  over,  and 
by  these  presents  do,  and  each  of  them  doth  bargain, 
sell,  assign,  transfer,  and  set  over,  unto  the  said  W.  JS,, 
his  executors,  administrators,  and  assigns,  all  the  part' 
and  share  of  her  the  said  Ann  Parker,  of,  to,  in,  or  out 
of  the  said  sum  of  2000/.,  so  given  and  bequeathed 
unto  the  children  of  the  said  Robert  Perry,  in  and  by 
the  said  recited  will  of  the  said  James  Bracey  Perry,  de- 
ceased (subject  to  the  life-interest  of  the  said  Ann  Perry 
therein  as  aforesaid,  and  also  subject  to  an  assignment 
thereof,  made  for  the  purpose  of  securing  the  payment 
of  50/.,  and  interest  for  the  same  at  the  rate  of  5/.  per 
cent,  per  annum,  to  John  Burt,  and  also  subject  to  an- 
other assignment  thereof  made,  for  the  purpose  of 
securing  the  payment  of  the  sum  of  100/.,  and  interest 
for  the  same  at  the  rate  of  5/.  per  cent  per  annum,  to 
T.  Browne  and  W<  Ubly)  and  all  interest  which  shall 
become  due  and  payable  on  such  part  or  share,  men- 
tioned and  intended  to  be  hereby  assigned  from  the  time 
of  the  decease  of  her  the  said  Ann  Perry,*'  upon  trust, 
to  repay  himself,  the  said  TV.  E.,  the. sum  advanced,  and 
upon  certain  other  trusts,  as  to  the  surplus.  The 
deed  then  contained  a  covenant  to  repay  the  money  by 
instalments,  as  stated  in  the  declaration* 

jB.  Lowes, 


fern* 
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$M&  E.  Lawes9  in  support  of  the  demurrer.    The  first 

objection  is  to  the  manner  in  which  the  assignment  is 
stated  in  the  declaration.  The  deed  is  in  effect  an  as- 
signment of  stock,  although  it  purports  to  be  an  assign- 
ment of  money,  for  a  subsequeht  part  of  it  shews,  that 
all  the  money  had  been  then  invested  in  the  public 
funds.  Now  stock  and  money  are  different  things: 
Jonesv.Brindley(a);  and,  therefore,  the  declaration 
should  have  described  this  as  an  assignment  of  stock, 
that  .being  the  legal  effect  of  it,  whereas  it  describes  it  as 
an  assignment  of  a  share  in  "  the  sum  of  2000/."  The 
deed  itself  shews,  that  no  money  remained  uninvested  at 
the  time  when  it  was  executed ;  the  effect  of  it  is,  there- 
fore, inaccurately  stated  in  the  declaration,  and  the 
defendant  having  set  out  the  whole  deed  on  oyer,  may 
take  the  same  advantage  of  a  variance  on  demurrer,  as 
be  might  had  he  pleaded  non  est  factum.  Smith  v.  Yeo- 
mans.{b)  [HolrqydJ.  Where  you  state,  that,  by  a 
certain  deed,  "  it  is  witnessed,  &&,"  there  can  be  no 
variance,  if  the  very  words  of  the  deed  are  set  out,  ' 
Which  has  been  done  in  this  case.}  In  Swallva)  v.  Beau- 
mont (c)9  the  words  "  it  is  witnessed"  were  introduced, 
yet  it  was  held  that  there  was  a  fatal  variance.  Then, 
secondly,  the  declaration  describes  this  as  a  legal  assign- 
ment of  the  money,  whereas  there  Could  be  nothing 
indite  than  an  equitable  assignment  in  reversion,  the 
stock  being  in  the  names  of  trustees,  and  having  been 
previously  assigned  to  other  persons,  and  the  share  of 
the  plaintiff's  wife  being  subject  to  the  claim  of  Ann 
Perry  during  her  life.     Vansandau  v.  Burt,  (d) 

(a)   1  Eatt,  1.  (6)  1  Sound.  317. 

(c)  2B.&A,  765.  (d)  5B.$A.43. 

Tindal, 


in  thb  3d  &  4th  Years  of  GEORGE  IV. 
Tindal,  contra,  was  stopped  by  the  Court  ISM. 


Per  Curiam.  The  part  of  the  deed  upon  which  this 
objection  is  founded  is  quite  immaterial  to  the  preseht 
action ;  and,  therefore,  supposing  that  there  was  a  va- 
riance between  the  deed,  as  described  ift  the  declaration, 
and  as  set  out  on  oyer,  still  it  would  be  no  ground  of 
demurrer.  But  here  there  is  no  variance  which  would 
be  available  even  on  a  plea  of  non  est  factum.  The 
declaration  does  not  affect  to  state  the  legal  effect  of  the 
deed;  it  merely  states,  that,  by  a  certain  indenture,  "  it 
is  witnessed,"  &c,  and  then  sets  out  a  covenant,  and  a 
breach  of  it,  for  which  the  action  is  brought.  If  it  had 
been  stated  as  a  fact,  that  the  parties  assigned  money, 
and  the  deed  shewed  that  they  assigned  stock,  there 
might,  on  a  plea  of  non  est  factum,  have  been  some 
ground  for  the  objection.  It  is  true,  that  the  declaration 
in  Swallow  v.  Beaumont  contained  the  words  "  it  is  wit- 
nessed ;"  but  there  non  est  factum  was  pleaded ;  and, 
upon  the  deed  berag  produced  in  evidence,  it  appeared 
that  the  declaration  which  affected  to  state  the  consider- 
ation according  to  the  deed  stated  it  imperfectly ;  there 
is  not,  therefore,  any  resemblance  between  that  case 
and  the  present;  and  our  judgment  must  be  for  the 
plaintiff. 

Judgment  for  the  plaintiff,  (a) 


(a)  The  ground  upon  which  a  party  may  set  out  a  deed  on  oyer,  and 
demur,  is  explained  in  Saeheveratt  v.  Frvggutt,  2  Wins.  SaHmd.  566.  o. 
n.  (l).    See  also  Cos*.  Zty.  Pleader,  (Q  3.)  and  (2  V  J.) 
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Clay  and  Others,  Administrators  de  bonis  non, 
with  the  Will  of  T.  Calvert  annexed,  against 
R.  Willis,  surviving  Executor  of  J.  Par- 
kinson. 

i^b^to  ASSUMPSIT  for  money had  and  received  by de- 

A  and  Co,,  fendant's  testator,  to  the    use  of  N.  Calvert  and 

witn  a  power  or 

sale  upon  trust    R.  Bond,  as  executors  of  T.  Calvert,  which  defendant, 

to  repay  them- 
selves the  mo-    as  surviving  executor,  after  the  death  of  T.  Calvert  and 
nies  advanced, 

&c,  and  to  pay,  22.  Bond,  promised  to  pay  to  plaintiffs,  as  administra- 
te-<*.,  his  ex-  tors  de  bonis  non.  The  declaration  also  contained  a 
adminisuators.  c°unt  for  interest.  Plea,  non-assumpsit.  The  cause 
jwrode7^16  was  *Tie<^  at  ^e  Summer  assizes  for  Lancaster,  1821,  be- 
diedjhaving      fore  H0ir0yd  J,9  when    a   verdict  was  found   for  the 

real  and  per-  plaintiffs  for  1000/.,  subject  to  a  reference,  as  to  the 
sonal  property 

to  a  and  D.      amount  of  interest,  and  subject  to  the  opinion  of  this 

(whom  he  also 

made  execu-       Court,  upon  a  case,  in  substance  as  follows. 

trust  to  sell  and  By  indentures  of  lease  and  release,  dated  the  8th  and 
During  Ae&C"  9th  APril>  1795>  made  between  T.  Calvert  of  the  one 
a^dz£  A^and  Part>  and  T'  Worswick9  R-  Warwick,  and  A.  Worswick, 
Co.  sold  the       0f  the  other  part,  the  release  reciting  that  T.  Calvert  had 

estate,  and  paid  ° 

the  surplus  into  opened  an  account,  and  borrowed  the  sum  of  400/.,  at 
the  hands  of        .  *  ' 

E.t  who  was  interest;  and  that  it  was  agreed,  as  a  condition  of  the 
agent  for  C> 

and  £>.  Whilst  loan,  that  T.  Calvert  should  convey  (amongst  others,) 
the  money  re- 
mained in  2?.'s 

hands,  C.  and  Z>.  died.  IS.  also  died  soon  after,  leaving  the  defendant  his  executor.  The 
plaintiffs  having  taken  out  administration  de  bonis  non,  with  the  will  of  A.  annexed, 
brought  an  action  for  money  had  and  received  against  the  defendant :  Held,  that  it  could 
not  be  maintained ;  for  that  the  monty  in  the  defendant's  bands  was  equitable,  and  not 
legal  assets,  and  therefore  would  not  have  been  recoverable  by  C  and  D.  in  their  repre- 
sentative character. 

Held,  also,  that  a  promise  made  by  the  defendant  to  pay  the  money  to  the  plaintiffs  was 
merely  nudum  pactum,  tbey  not  being  entitled  to  receive  it.    ' 

the 
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the  premises  thereinafter  mentioned,  to  secure  the  pay-  1823. 
ment  of  that  sum,  and  any  further  sums  that  might  -■  " 
be  advanced  by  Messrs.  Worsmck,  together  with  com-       ««««* 

Willis  , 

mission,  interest,  &c.  In  consideration  of  the  said  sum 
of  4002.,  and  for  other  considerations  therein  men- 
tioned, T.  Calvert  conveyed  to  T.  Wormick,  JR.  W.,  and 
A.  W.,  and  their  heirs  and  assigns,  amongst  others, 
certain  freehold,  premises  in  St. Leonard's  Gate,  in 
Lancaster  ;  to  hold  the  same  to  them,  their  heirs,  and 
assigns  for  ever.  The  release  then  gave  to  the  Wors- 
mcks,  their  heirs,  &c.  full  power  to  sell  the  premises, 
whether  T.  Calvert,  his  heirs,  &c,  were  or  were  not  a 
party  or  parties  to  the  conveyance;  and  in  the  mean 
time,  and  until  such  sales,  the  Worswicks,  their  exe- 
cutors, &c,  were  to  receive  and  give  discharges  for 
the  rents,  issues,  and  profits  of  the  said  premises,  to 
the  respective  tenants  thereof,  and  then  to  pay,  ap- 
ply, and  dispose  of  the  monies  to  be  raised  by  the 
said  sales,  and  to  be  received  therefrom,  and  by  the 
means  aforesaid,  in  manner  following ;  viz.  in  the  first  . 
place,  that  they  should  pay  thereout,  and  discharge  the 
costs  and  charges  of  the  said  recited  deeds,  and  also  the 
costs  attending  such  sale  or  sales,  and  of  executing  the 
trusts,  &c,  and  after  payment  thereof,  then  that  the 
sai^  Worswicks,  their  executors,  &c,  should  retain  and 
pay  themselves  thereout,  not  only  the  said  sum  of  400/., 
with  lawful  interest,  but  also  such  further  advances,  if 
any,  as  the  said  Worswicks  should  make,  with  commis- 
sion, interest,  &c. ;  and,  after  payment  thereof,  then 
upon  trust,  that  they  the  said  Worswicks,  their  executors, 
&c.  should  pay  and  apply  the  surplus  monies,  if  any 
should  remain  in  their  hands,  after  discharging  the  full 
of  their  demands  against  the  said  T.  Calvert,  to  him  the 

said 
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IMS.  s^ld  7*  Calvert,  bis  executors  or  administrators,  or  to 
such  person  or  persons  to  whom  be  or  they  should,  by 
any  writing  or  writings  under  his  or  their  hands,  direct 
or  appoint,  the  same  to  be  paid,  and  to  or  for  np  other 
use,  trust,  intent,  or  purpose  whatsoever.  The  release 
also  contained  a  declaration,  that  the  receipts  of  the  Wars* 
•piety  should  be  sufficient  discbarges,  and  9  covenant  by 
T.  Calvert,  for  payment  of  the  principal  and  interest, 
and  to  exeoute  conveyances  if  required.  T.  Calvert 
died  in  October,  171X9,  insolvent;  and  by  his  will,  after 
charging  all  his  real  and  personal  estates  with  the  pay- 
ment of  his  debts,  funeral  and  testamentary  expences, 
gave,  devised,  and  bequeathed  all  his  messuages,  lands,  ' 
tenements,  and  hereditaments,  real  estate,  leasehold,  or 
chattel  interest  in  estates,  and  his  goods,  personal  estate, 
and  effects,  and  all  his  estate,  property,  and  interest 
therein,  to  his  sons,  John  and  Nathaniel  Calvert,  and 
his  grandson,  JR.  Bond ;  to  hold  to  them,  their  heirs, 
executors,  &c,  for  ever,  or  for  and  during  all  his  estate 
and  interest  therein  respectively,  according  to  the  nature 
or  tenure  thereof:  upon  trust,  to  sell  his  freehold  and 
leasehold  lands  and  tenements,  and  to  convert  his  per- 
sonal estate,  merchandizes,  and  effects  into  money,  and 
collect  his  debts,  and  apply  the  produce  of  the  whole, 
first,  in  paying  his  expences,  then  bis  debts,  and  to  di- 
vide the  surplus  as  therein  mentioned ;  and  he  appointed 
his  said  sons,  J.  and  N.  Calvert,  and  R.  Bond,  executors. 
By  a  codicil  he  revoked  the  appointment  of  J.  Calvert, 
as  a  trustee  and  executor.  Probate  was  duly  granted 
to  N.  Calvert,  power  being  reserved  to  R.  Bond  (who 
afterwords  died  abroad)  to  take  probate  also.  N.  Cal~ 
vert  also  died  abroad,  leaving  part  of  the  goods  of  the 
testator  unadministered*   and  afterwards,  viz.  on  the 

16th 
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16th  January,  1810,  administration  de  bonis  non,  with       1AS& 
the  will  and  codicil  of  T.  Calvert  annexed,  was  granted  • 

to  the  present  plaintiff.  After  T.  Calvert's  death,  and  gaiim 
during  the  lifetime  of  the  executors,  N.  Calvert  and 
R.JBond,  the  said  freehold  premises  in  St.  Leonard* $ 
Gate  were  put  up  to  sale  by  auction,  and  purchased 
by  W.  Dcnpbiggin,  for  1052/,  The  premises  were  con* 
veyed  to  the  purchaser  by  lease  and  release,  to  which 
N.  Calvert  and  R.  Bond  were  parties,  described  as  trusr 
tees  and  executors,  under  T.  Calvert's  will.  The  balance 
of  the  purchase-money,  after  paying  the  Worswicks,  &c.f 
was  691/.  4&,  and  was  paid  by*  the  purchaser  into 
the  bands  of  J,  Parkinson,  the  defendant's  testator,  who 
was  an  attorney  at  Lancaster,  and  acted  on  tills  occa* 
sion  as  solicitor  both  for  the  Wormicks  and  N.  Calvert 
and -R.  Bond,  the  trustees  and  executors;  and,. after  pay- 
ing the  expenses  of  the  sale  and  his  own  bill,  the  sum  of 
550/.  remained  in  Parkinson's  bands.  After  the  letter* 
of  administration  granted  to  the  plaintiffs,  and  after  the 
death  of  the  defendant's  testator,  Parkinson,  and  of  his  cch 
executor,  several  applications  were  made  by  the  plaintifis 
to  the  defendant,  upon  all  of  which  the  defendant  ad* 
mitted  that  550/.,  arising  from  the  sale  of  the  said  premises 
in  St.  Leonard's  Gate,  was  due  from  his  testator  to  th* 
estate  of  T.  Calvert,  oh  the  balance  of  accounts,  with 
interest,  after  the  rate  allowed  by  the  Lancaster  banks, 
from  the  15th  of  March,  1803.  In  May,  1&18,  a  me* 
morandum  was  produced  and  read  to  him  by  the 
plaintiff's  attorney,  stating  the  said  sum  and  interest 
to  be  due  to  the  administrators  of  T.  Calvert,  from  the 
said  J.  Parkinson,  which  defendant  acknowledged  to  be 
perfectly  correct,  and  declared  that  he  had  always  said 

he 
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1823*  he  would  pay  it.  He  told  the  plaintiff's  attorney  that. 
r        an  action  was  unnecessary!  and  that  he  was  then  going 

agrin*  to  London,  and  would  pay  on  his  return.  In  July,  1818, 
he  said  to  a  person  who  applied  to  behalf  of  the  plain- 
tiffs, that  he  would  give  a  check  for  the  amount  in  a 
fortnight  after  returning  from  London.  Afterwards, 
defendant  said  he  was  advised  that  he  could  not  pay 
the  money  safely  without  an  indemnity,  and,  prior  to 
these  promises,  the  defendant  had  said  he  would  pay  if 
he  could  with  safety,  but  never  denied  that  the  sum  of 
5502.,  arising  from  the  sale  of  the  said  freehold  pre- 
mises, was  in  his  hands,  as  Parkinson's  executor;  and 
on  one  occasion  he  offered  to  pay  it  over,  an  hav- 
ing a  bill  filed  and  a  decree,  or  on  receiving  an  indem- 
nity from  the  present  plaintiffs. 

Parke,  for  the  plaintiffs.  This  action  was  rightly 
brought  by  the  administrators  de  bonis  non.  It  is  true, 
the  money  sought  to  be  recovered  was  the  proceeds  of 
what  had  been  the  testator's  real  estate  in  his  lifetime ; 
but  he  had  conveyed  that  away  to  trustees,  who  had 
power  to  sell  without  his  concurrence,  and  who  were  to 
hold  the  surplus  (after  reimbursing  themselves)  in  the 
nature  of  personal  property,  the  trust  being  to  pay  it  over 
to  the  testator,  his  executors,  or  administrators.  He 
might,  indeed,  have  an  equitable  right  to  have  back  the 
estate,  upon  tendering  the  money  due  to  the  Worsmcks, 
but  not  having  done  that,  he  had  a  legal  right  to  the 
surplus  whenever  a  sale  should  be  made,  which  survived. 
to  his  executors  in  their  representative  capacity ;  and  if 
the  executors  might  have  sued  as  such  for  this  money, 
the  administrators  de  bonis  non  are  also  entitled  to 

succeed. 


Willis. 
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succeed.     Hirst  v.  Smith(a)>  CaweU  v.  Watts  (b),  Paw       1823. 
ley  v.  Newton  (c)   Partridge  v.  Court  (d),    Caihemood  v.       ■ 

_  Clay 

ChabawL  (e)    [Bayley  J.    If  a  man  devises  his  estate  to       a^amk 

executors  to  sell,  are  the  proceeds  legal  or  equitable 

assets?]   There  are  several  authorities  for  saying  that 

they  are  legal.   Girting  v.  Lee  (/),  Greaves  v  Powell,  (g) 

In  King  v.  BaUett  (A)  the  money  produced  by  the  sale 

of  a  trust  term  was  held  legal  assets,  and  that  is  a 

strong  case,  for  such  an  interest  in  land  is  not  made 

assets  by  the  statute  of  frauds,  and,  therefore,  there  was 

no  remedy  at  law  for  the  recovery  of  the  term.     So 

here,  although  the  testator's  interest  in  the  testator's 

estate  in  question  could  not  be  claimed  by  the  executors, 

yet,  when  the  estate  was  sold,  they  were  entitled  to  the 

surplus;    and  an  anonymous  case  in  Vernon  (i)  and 

Burwell  v.  Corrant  (A),  are  authorities  for  saying,  that 

these  were  legal  assets.    Here  the  trust  was  at  all  events 

at  an  end,  as  soon  as  the  money  was  paid  into  Parkin- 

son's  hands;  the  proper  remedy,  therefore,  is  not  by  bill 

in  equity,  but  by  this  action  for  money  had  and  received. 

It  must  be  admitted,  that  in  Silk  v.  Prime  (I)  it  is  laid 

down,  that  assets  are  legal  only  where  the  executor  has 

a  naked  power  of  sale ;  and,  therefore,  if  the  legal  estate 

had  been  in  the  testator  at  the  time  of  his  death,  and  he 

had  devised  it  to  trustees,  not  giving  them  a  naked 

power  of  sale,  the  proceeds  would  have  been  equitable 

assets.    But  here  the  question  is,  whether  N.  Calvert  and 

Bond  took  as  devisees  or  executors.    The  testator  mani- 

(a)  7  T.R.  182.  (6)  6  Katt,  405. 

(c)  2  Marsh,  147.  (rf)  5  Price,  412. 

(<)  Ante,  150.  (/)  1  Vem.  65. 

(g)  2F«n.S48.  (A)  2  Vem.  248.         v 

(0  2  Vem.  405.  (*)  Bard.  405.     Vbu  Abr.  Exec.  (C.  #  5. ) 
(/)  lBro.  Ch  Ca.  140. 

Vol.  I.  B  b  festly 
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lft&3«       fatly  intended  to  make  this  money  legal  assets  in. their 
prA  hands,  for  the  JVorswicks  were  to  pay  it  over  to  him,  his 

executors  or  administrators.  Had  the  executors  re- 
deemed, that  might  have  varied  the  case ;  but  they  did 
not  do  so,  and  were  therefore  entitled  to  treat  the  sur- 
plus as  a  money  fund  vested  in  them  in  their  represent- 
ative capacity. 

Armstrong*  contra.  It  appears,  manifestly,  upon  the 
face  of  the  indentures  of  8th  and  9th  April,  1795,  that 
the  testator's  estate  was  conveyed  to  the  Worswick*>  as  a 
security  for  mouey  lent ;  and,  therefore,  although  those 
deeds  purported  to  be  an  absolute  conveyance,  yet  in 
truth  they  only  constituted  a  mortgage.  This  principle 
has  been  recognised  in  a  variety  of  cases.  Bawen  v. 
Edwards  (a)  was  a  stronger  case ;  there  the  loan  did  not 
appear  upon  the  face  of  the  deed,  yet,  upon  proof  that 
the  defendant's  father  had  filed  a  bill  to  have  the  land* 
or  the  money,  it  was  held  to  be  a  mortgage.  So  also  in 
Cripps  v.  Jet  (6),  evidence  dehors  the  deed  was  ad- 
mitted to  prove  the  loan*  and  that  being  done,  the  con- 
veyance of.  the  land  was  held  to  be  a  mortgage.  In 
Howard  v,  Harris  (c),  a  covenant  to  repay  the  money 
was  held  sufficient  to  shew,  that  the  transaction  was 
really  a  mortgage ;  and  there  are  many  other  cases  to 
the  same  effect  which  it  is  unnecessary  to  cite.  It  ap- 
pears, then,  that  the  money  sought  to  be  recovered  in 
this  action  was  a  part  of  the  proceeds  of  the  testator's 
real  estate,  sold  after  his  death ;  and  unless  it  can  be 
shewn,  that  N.  Calvert  and  Bond  could,  in  their  cha- 
racter of  executors,  have  sued  the  trustee,  this  action 
must  fail.     (He  was  then  stopped  by  the  Court.} 

(a)  1  Ch.  Rep.  222.  (A)  4  Br.  a.  Co.  47*.  (c)  1  V*m.  190. 

Batlky 
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Batley  J.  I  feel  no  difficulty  in  deciding  the  present  1423. 
question.  The  defendant  ought  not  certainly  to  keep 
the  money;  it  should  go  to  Thomas  Calvert*  creditors, 
bat  it  mutt  be  distributed  according  to  law.  If  it  be  legal 
assets,  the  administrators  de  bonis  non  will  be  entitled 
to  receive  the  money,  and  mast  dispose  of  it  in  a  course 
of  administration  amongst  the  creditors  according  to  the 
degress  of  their  claims ;  if  it  be  equitable  assets,  all  die 
creditors  will  share  pari  passu.  The  deed  of  1795  is 
clearly  in  the  nature  of  a  mortgage ;  k  recites  a  loan  of 
money  to  T.  Calvert%  and  contains  a  covenant  by  him 
for  the  repayment  of  the  principal  and  interest  besides 
the  power  of  sale ;  which  power  of  sale  was,  first,  for 
repayment  of  the  mortgage  money,  and  then  the  surplus 
was  to  be  paid  to  T.  Calvert,  bis  executors  or  admini- 
strators, or  such  person  as  he  or  they  should  appoint 
No  sale  took  place  in  the  lifetime  of  the  testator,  T.  Grf- 
vert ;  he  had,  therefore,  at  the  time  of  his  death,  an 
equity  of  redemption,  which,  if  he  had  died  intestate, 
would  have  descended  to  his  heir,  to  his  own  use,  if  there 
were  no  charge  upon  it,  but  if  there  were  a  charge,  then 
he , would  be  a  trustee,  and  the*  equity  of  redemption 
would  be  equitable  assets  in  his  hands.  But  the  testator 
did  dispose  of  it  as  follows :  he  devises  "  all  his  mes- 
suages, lands,  tenements,  hereditaments,  real  estate,  &c. 
to  his  sons  «7.  and  N.  Calvert,  and  his  grandson  R.  Bond, 
to  hold  to  them,  their  heirs,  executors,  administrators, 
and  assigns  for  ever  upon  trust  to  sell ;"  and  then  he 
makes  J.  and  N.  Calvert  and  A  Bond  his  executors. 
By  a  codicil,  the  appointment  of  J*.  Calvert  was  after- 
wards revoked.  The  two  characters  of  trustees  and 
executors  are  therefore  united  in  the  same  persons,  but 
this  devise  to  them  was  in  the  former  character.     The 

B  b  2  property 
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1823*  property  in  question  was  an  equity  of  redemption,  and 
was  sold  in  the  lifetime  of  the  trustees,  and  the  proceeds 
were  received  by  an  agent,  and  must  have  been  received 
For  them  in  the  character  of  trustees.  .The  money  then 
became  equitable  assets  for  two  reasons;  first,  because 
the  subject-matter  of  the  devise  was  equitable  property 
at  the  death  of  the  testator ;  and,  secondly,  became  this 
was  a  devise  in  trust  to  pay  debts*  As  to  the  first 
reason  in  the  case  of  the  creditors  of  Sir  Charles  Co»{a\ 
it  was  held  that  the  equity  of  redemption  of*  term  was 
equitable  assets,  and  the  same  point  was  afterwards 
ruled  in  Hartwell  v.  Chitters.  (b)  The  subject-matter 
of  this  devise  must  therefore  be  equitable  assets  for  the 
same  reason.  As  to  the  second  ground,  Letmn  v.  04*- 
ley  (c)  is  precisely  in  point  That  was  followed  by  Silk 
v.  Prime  (d),  (in  which  all  the  cases  .  were  fully  con- 
sidered) and  Newton  v.  Bermet  (e)  to  the  same  effect,  and 
those  cases  have  since  been  confirmed  by  jLord  Chancellor 
Eldon,  in  Bailey  v.  Ekins  (f)  and  Shiphard  v.  Ltd- 
midge,  (g),  in  which  he  said  that  it  made  no  difference 
whether  the  descent  were  broken  or  not,  *.*.  whether 
the  lands  were  devised  to  trustees  to  sell,  or  descended 
to  the  heir  charged  with  the  debts.  There  certainly  are 
some  old  cases  (A)  in  which  it  is  said,  that  if  land  be  do* 
vised  to  trustees  for  payment  of  debts,  and  the  same 
persons  are  made  executors,  the  assets  will  be  legal; 
but  the  cases  which  I  have  mentioned,  and  all  the  modem 


(a)  Sfeere  W.  341.  (6)  AmUer,  808.    . 

(c)  ZAtkyns,  50.  (rf)  lBr.Ck.Ca.  150.  in  notes, 

(t)  1  Br.  Ch.Ca.  134.  (/)  7  Vet.  319. 

(g)  S  Vu.  20. 
(I)  6m  seven!  such  cues  collected  in  note  to  SUk  ▼•  Prime,  l  Br*  Ch. 
Cos.,  Eden'*  edit. 
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decisions  are  the  other  way.  Upon  this  series  of  cases  1823* 
I  am  of  opinion,  that  for  both  the  reasons  before  men- 
tioned, the  money  sought  to  be  recovered  in  this  action 
was  equitable  assets.  The  promise  which  the  defendant 
is  stated  to  have  made  does  not  vary  the  case,  for  it  was 
merely  nudum  pactum,  being  made  to  a  person  not 
entitled 'to  receive  it;  for,  if  the  money  had  been  paid 
to  him  and  administered  as  legal  assets,  the  defendant 
might  again  be  called  upon  to  pay  it.  For  these 
reasons,  I  am  of  opinion,  that  judgment  of  nonsuit  must 
be  entered. 

Holroyd  J.  I  am  of  opinion  that  this  action  is  not 
maintainable.  The  promise  said  to  have  been  made  by 
the  defendant  does  not  vary  the  case,  for  that  was 
merely  nudum  pactum.  The  deed  of  1 795  was  a  mort- 
gage with  a  power  of  sale.  If  that  power  had  been  exe- 
cuted in  the  lifetime  of  the  mortgagor,  the  surplus 
would  have  gone  to  his  personal  representative.  But 
that  not  being  done  independently  of  the  will,  the 
equity  of  redemption  would  have  'descended  to  the  heir 
at  law,  and  he  might,  by  paying  off  the  mortgage,  have 
regained  the  legal  estate.  If  he  did  not  effect  that,  but 
suffered  a  sale  to  be  made  by  the  mortgagee,  he  would 
have  been  entitled  to  the  surplus.  The  circumstance' 
of  there  being  a  devise  in  trust  to  sell,  has  not  the  effect 
of  making  the  proceeds  legal  assets.  Whatever  may 
have  been  ruled  in  the  old  cases  in  Vernon,  it  is  now 
clearly  settled,  that  a  devise  to  trustees  also  made  exe- 
cutors in  trust  to  sell,  does  not  constitute  legal  assets, 
according  to  Lemin  v.  Okeley,  Silk  v.  Prime,  Newton  v. 
Bennett^  Barton  v.  Boucher,  reported  in  a  note  to  the 
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1  $23.        last  mentioned  case,  and  Batson  v.  IAndegrttn.  (a)  Those 

ClAT         cases  fully  establish,  that  assets  under  the  circumstance* 

jy*"**        of  this  case   are  equitable,  Hot  legal.     The   plaintiffs, 

therefore,  are  not  entitled  to  receive  them,  in  whosoever 

hands  they  may  be. 

Best  J.  This  case  has  been  already  'so  folly  dis- 
cussed, that  I  feel  it  almost  unnecessary  to  add  a  single 
word.  It  is  clear  from  the  cases  which  have  been  re- 
ferred to,  that  these  are  equitable  assets.  The  plaintiffs, 
therefore,  are  not  the  persons  to  receive  or  dispose  of 
the  money,  and  if  they  were,  still  this  would  not  be  the 
<  proper  mode  of  recovering  it.  Several  appropriate 
cases  have  been  cited  to  shew  that  this  is  a  mortgage. 
At  the  death  of  the  mortgagor,  the  property  in  him  was 
merely  an  equitable  interest;  the  heir  might,  indeed, 
have  recovered  the  legal  interest,  but  the  property  was 
sold,  and  the  proceeds  must  follow  the  nature  of  that 
whence  they  came.  But  the  words  of  the  will  are 
by  themselves  sufficient  to  decide  this  question.  A  trust 
is  plainly  created,  and  the  trustees  were  the  persons  to 
dispose  of  the  money,  and  when  a  trust  is  once  created, 
a  claim  by  any  other  person  can  only  be  enforced  in 
equity.  The  plaintiffs,  therefore,  have  not  established 
any  right  to  interfere  at  all  with  the  money,  which  was 
the  subject-matter  of  this  action. 

Judgment  of  nonsuit* 
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The  Kino  against  The  Inhabitants  of  Ferry- 
bridge. 

TJPON  an  appeal  of  R.  R.  Milne*  Esq.,  against  a  Fin  and  burins 

rate  or  assessment  made  for  the  relief  of  the  poor  oak*  for  the 
of  the  township  of  Ferrybridge*  in  the  West  Riding  of  JeriSTtbcf ku 
Yorkshire,  the  sessions  ordered  the  rate  to  be  amended  JJJj^J^^ 
by  striking  out  a  portion  of  the  rate  assessed  upon  the  *■?•»  M  "* 


appellant,  amounting  to  16/.  16$.  I0d.,  in  respect  of  his  iMprendre- 

quired  mora 

woods  and  plantations!  subject  to  the  opinion  of  this  apace,  but  wfaea 
Court  on  the  following  case :  growing  again. 

The  appellant  is  the  occupier  of  650  acres  of  land  the  "*** 


in  Ferrybridge.    It  appeared  in  evidence,  that  in  the  1£m£  Jj 
years  1785  and  1786,  340  acres  of  the  said  land  were  ™£j£7£^ 
planted  with  oak  and  ash  closely  intermixed  with  Scotch  *» -fifc*  ft* 

primary  object 

firs  and  larches.     At  different  periods,  portions  of  the  «f  planting 

them  being  to 
firs  and  larches  were  cut  down  for  the  purpose  of  protect  the 

thinning  the  plantations,  and  some  of  these  thinnings  to  derive  a  pro. 

were  sold  under  the  name  of  fir  and  larch  poles,  but  the  per  eeb*  tale. 

greater  part  were  used  in  the  erection  of  buildings.  xhatAeyara 

Considerable  thinnings  of  the  firs  and  larches  have  been  ^««k*w°c4 

made  within  the  last  four  years,  and  produced  a  profit ; 

many  of  them  were  of  the  height  of  from  30  to  40  feet, 

and  contain  from  10  to  12  cubic  feet  of  wood,  and  were 

30  years  old.    This  wood  is  cut  without  reference  to 

•  size,  in  order  to  allow  room  for  the  ashes  and  oaks  to 

spread.    The  purpose  of  introducing  firs  and  larches 

into  those  plantations,  being  to  keep  the  same  thick  and 

sheltered,  and  to  make  a  profit  by  cutting  the  firs  and 

larches  from  time  to  time,  when  the  oaks  and  ashes  by 
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18S3.       reason  of  their  growth  require  more  space.     Fifteen 
TbeKmo      years  ago,  18  other  acres  of  the  said  land  were  planted 
,Blffi*yfefr.    in  a  like  manner ;  and  five  years  ago,  17  other  acres  of 
uti  of       t^  ggjd  ]an(j  were  jgo  planted  in  a  like  manner.    The 
]  8  acres  have  been  thinned  by  cutting  out  a  portion  of 
the  firs  and  larches,  but  no  profit  was  derived  by  such 
thinning.    The  17  acres  have  not  yet  been  thinned. 
The  roots  or  boles  of  the  firs  and  larches  which  are  cut, 
die  in  the  ground  and  produce  no  shoots.    The  whole 
of  the  land  so  planted  hath  been  always  rated  to  the  re- 
lief of  the  poor. 

E.  Alderson,  (and  Bland  was  with  him,)  in  sup- 
port of  the  order  of  sessions.  The  firs  and  larches 
mentioned  in  this  case  are  not  saleable  underwood  with- 
in the  meaning  of  the  statute  of  Elizabeth.  In  Rex  v. 
The  Inhabitants  of  Mi*fidd\a)%  saleable  underwoods 
are  thus  defined,  viz.  such  as  are  intended  or  destined 
for  sale,  in  contradistinction  to  such  as  are  to  supply 
the  land  with  estovers  for  fuel  and  other  purposes  of 
the  estate.  Sale,  therefore,  must  be  the  primary  object 
of  planting  them-  Now,  here  the  primary  object  was 
not  to  derive  a  profit  by  sale*  but  in  order  to  serve  as  a 
protection  to  the  young  oaks  and  ashes.  They  were 
planted  for  the  express  purpose  of  bringing  forward 
those  trees  which  were  afterwards  to  become  timber. 
Nor  were  they  managed  as  underwood,  which,  accord- 
ing to  Aubrey  v.  Fiiher  (A),  is  another  criterion  by  which 
the  Court  may  be  guided.  Fbr  it  appears  that  they 
were  cut,  not  with  reference  to  the  state  of  their  own 
growth,  but  to  that  of  the  other  trees,  and  in  order  to 

(•)  iQ&m,ui9.  (ft)  league. 

give 
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give  them  additional  room  when  necessary.    If,  how-        1823* 

ever,  they  had  been  managed  as  saleable  underwood,     _    „ 

7        J  ^  'The  Krwo 

and  with  a  view  to  profit,  those  cuttings  would  have        again* 

°  The  Inhabit. 

taken  place  at  stated  periods,  and  standard  trees  would        ant*  of 
have  been  left  at  certain  distances.    This  seems  to  have 
been  founded  on  the  statute  35  H.  8.  c.  17.,  made  per- 
petual by  the  13  Eliz.  c.  25*  which  prescribes  the  manner 
in  which  coppice  woods'  or  underwoods  should  be  ma- 
naged.   And  throughout  that  act,  the  legislature  is  par- 
ticularly careful  as  to  the  preservation  of  the  springs  from 
which  the  underwood  is  to  be  renewed.    It  should  seem, 
therefore,  to  follow,  that  when  they  speak  of  under- 
woods, they  have,  reference  to  wood  of  a  renewable 
nature.    And  this  is  confirmed  by  observing  the  other 
subjects  of  rate  in  the  43  Elizabeth,  which  are  all  of  a 
nature  producing  a  certain  annual  profit    [Bayley  J. 
Coal  mines  are  included.]    That  may,  perhaps  be*  if 
strictly  considered,  an  exception  and  the  only  one  to  the 
observation.    Yet  coal  mines  are  the  only  mines  which, 
when  once  opened,  continue  to  produce  a  profit  nearly 
certain  and  annual,  and  exposed  to  little  risk  and  hazard, 
which  has  been  assigned  in  the  books  as  one  of  the 
reasons  why  they  were  made  subject  to  the  rate*    Now, 
these  trees  produce  no  certain  or  annual  profit*    They 
are  cut  down  at  uncertain  and  varying  periods,  accord- 
ing as  the  growth  of  the  oaks  and  ashes  is  more  or  kw 
luxuriant*     This  raises  another  difficulty.     In  what 
mode  arc  they  to   be.  rated  ?    According  to  Rex  v. 
Mirficld,  saleable  underwoods  are  rateable  annually,  and 
not  in  the  year  when  cut.    That  may  be  possible  where 
the  periods  of  cutting  are  definite  and  certain ;  but  if, 
as  here,  they  be  indefinite  and  uncertain,  how  will  it  be 
possible  to  ascertain  the  quantum  of  the  rate.    (He  was 
then  stopped  by  the  Court.) 

Milncr, 
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ttfM*  Milner,  contra.     These  firs  and  larches  are  saleable 

JTT"  underwood  within  the  statute  of  Elizabeth.  That  statute 
qfwut  ought  to  be  construed  so  as  to  make  as  much  property 
as  possible  rateable  to  the  relief  of  the  poor.  Firs  and 
larches  are  clearly  not  timber,  and  if  not,  they  must -be 
underwood;  for  that  term  is  synonymous  with  sylva 
coedua.  The  statute  45  Ed.  3.  c.S.  recites,  that  "  at 
the  complaint  of  the  great  men  and  commons  shewing 
by  their  petition,  that  whereas  they  sell  their  great  wood 
of  the  age  of  20  years,  SO  years,  40  years,  or  of  greater 
age,  to  merchants  to  their  own  profit,  and  in  aid  of  the 
king  in  his  wars;  parsons  and  vicars  of  holy  church 
emplead  and  draw  the  said  merchants  in  the  Spiritual 
Court  for  the  tithes  of  the  said  wood,  in  the  name  of 
these  words  called  "  silva  coedua,"  whereby  they  cannot 
sell  their  woods,  to  their  great  damage,  &c ;"  and  then 
enacts,  "  that  a  prohibition  shall  be  granted  as  to  gros 
bois.  (a)  Lord  Coke,  2  Inst.  64-3*,  says,  that  before  the 
statute  tithes  were  claimed  of  subbois,  under  the  name  of 
silva  coedua,  but  not  of  hautbois,  or  great  wood ;  and 
states,  that  the  word  grosse  bois  signifies,  specially  such 
wood  as  hath  been,  or  is  either  by  the  common  hiw  of 
the  custom  of  the  country,  timber ;  for  the  act  extendeth 
not  to  other  woods  that  have  not  been,  or  will  not  serve 
for  timber,  though  they  be  of  the  greatness  or  bigness 
of  timber.  It  appears,  therefore,  that  all  wood  which  is 
not  timber,  either  by  the  common  law  or  by  the  custom 
of  the  country,  is  titheable,  and  comes,  therefore,  under 
the  description  of  silva  coedua,  or  underwood.  Now,. 
by  the  common  law,  oak,  ash,  and  elm,  only  are  timber. 
By  the  custom  of  particular  places,  other  trees,  such  as 

(a)  See  the  note  to  this  statute,  1  GwUUmf  p.  5. 

beech, 
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beech*  aspin,  and  horte-chesnot,  are  also  timber.     If  1893. 

tithes  be  claimed  of  any  of  these  latter  trees,  it  is  a  tuTk*** 
question  of  fact  whether  they  be  timber  by  the  custom 


l*tlisha**» 
of  the  country.     Walton  v,   Tryon.  (a)     It  is  not  the        ***** 

use  it  is  put  to  that  makes  it  timber  or  not  timber, 

Rex  v.  Minchinhampton*  (J)     In  Goodatt  v.  Perkins  (c), . 

Alder  poHs,  though  of  trees  above  20  years  standing, 

were  held  not  to  be  timber,  but  titheable;  and  in  Turner 

v.  Smith(d\  stub  oak  and  ash,  above  SO  years  old,  which 

were  not  accounted  timber  in  the  county  of  Essex,  were 

held  to  be  titheable.     It  is  observable,  that  in  Aubrey 

v.  FUher{e\  Grose  J.  only  speaks  of  saleable  underwood 

and  timber.     In  Chambers's  Cyclopaedia  an.d  JacoVs  Law 

Dfctiona$y,  underwood  is  described  to  be  coppice  or 

any  wood  not  accounted  timber.     The  sessions  have 

not  found  that  these  were  timber  by  the  custom  of  the 

country,  and  they  are  not  timber  by  the  common  law. 

These  were  not,  therefore,  timber,  and  if  so,  they  are 

underwood,  and  having  produced  a  profit  to  the  owner 

by  sale*  thty  must  be  considered  saleable  underwood.  (f) 

Baylev 

\a)  2  drill.  S27.  (b)  3  Burr.  1308.  • 

(c)  2Gwill.543.  (rf)  Ibid.  529. 

(e)  10  Eastr  446. 

.  (f)  The  question,  as  to  the  meaning  of  the  term  underwood,  has  arisen 
incidentally  in  actions  of  waste  brought  by  the  reversioner  against  tenant 
far  life  or  years :  and  in  the  older  cases,  the  question  of  waste,  or  not,  as 
to  cutting  of  wood,  seem  to  turn  generally  on  the  point  whether  the  wood 
Was  or  was  not  seasonable,  that  is,  whether  by  common  law  or  particular 
custom  tike  usage  was  to  cut  it  periodically.  In  40  Ed.  $.  25.  in  writ 
of  waste,  plaintiff  counted  that  waste  had  been  committed  of  hasels  and 
of  oaks,  and  as  to  all  (except  the  hazels).  Belknap.  No  waste  com- 
mitted ;  and  as  to  them,  he  said  they  were  growing  t'n  a  park  under  great 
oaks,  and  were  seasonable  to  cut,  and  prayed  judgment  if  that  was  to  be 
adjudged  waste.  Kirlon.  We  tell  you,  that  there  is  a  quarter  of  the  wood 
In  which  waste  is  assigned,  and  in  that  quarter  no  oaks  grow,  nor  any 
other  gros  bois  besides  hazels ;  and  he  has  there  committed  waste,  and  we 
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J  893.  BayleyJ.    The  statute  of  the  43  Eliz.  does  not 

_.    „  throw  the  charge  of  maintaining  the  poor  on  the  oc- 

'*?**  cupiers  of  every  species  of  property,  but  only  on  the 


The 

Mitt  Of 
FlMYBBIBeE. 


occupiers 


prey  that  he  nay  be  attainted  of  watte  committed.  Belknap,  Since  yon 
do  not  deny  that  they  are  eeaaonable  to  cut  and  fell  at  the  end  of  seven 
years,  we  ore  entitled  to  judgment ;  for  waste  is  in  that  which  it  cut  and  will 
not  grow  again ;  but  with  regard  to  underwood,  at  the  end  of  seven 
yean  it  will  be  as  good  as  it  was  at  the  time  of  cutting,  and  that  ean- 
nerer  be  adjudged  waste  there,  where  from  all  time  it  has  been  seasonable 
to  fell  before  the  end  of  seven  years  or  ten  years.  Thorpe  C.  J.  You  who 
have  an  estate  for  term  of  life  cannot  allege  title  of  prescription  that  at  is 
not  waste.  Fittchden  J.  to  the  same  effect.  He  has  said  that  there  were 
no  gros  trees  growing  in  that  quarter,  et  ail  y  ad,  ad  un  quart  cressant,  ou 
certeha  quantity  de  bois,  quel  boisq.  ce.  soit,  vous  faites  waste,  si  tons  abas. 
Wmckngkam  J.  If  underwood  is  seasonable  before  the  end  of  nine  years, 
tenant  in  dower  or  tenant  for  term  of  life  may  fell ;  and  this  was  adjourned, 
therefore  qussre,&c.  In  42  Rd.  5. 6.  waste  brought  against  a  man,  and  it  was 
charged  that  he  had  cut  underwood  from  year  to  year,  so  that  they  could  not 
grow  to  be  sold.  CVmduA.  As  to  the  underwood,  you  see  that  he  counted 
that  we  cut  the  underwood  when  the  cutting  of  underwood  cannot  be  ad- 
judged to  be  waste.  JMknop,  As  to  the  uuderwoodf  from  the  moment 
he  does  not  deny  the  cutting,  we  demand  judgment,  &c  CamKth.  If  be 
had  counted  that  we  had  grubbed  up  the  underwood,  then  Una  would 
hare  been  good  cause  to  have  an  action,  because  they  could  not  grow 
afterwards:  but  not  so  for  merely  cutting,  because  they  will  grew  ago**. 
In  SO  Ed.  3. 10.  "  By  these  words,  silra  ccedua,  is  to  be  understood  every 
manner  of  wood  which  can  be  cut  down  and  will  grow  again.  Far  JW*- 
uap  C.  J.  And  in  7  Betu  6. 38.,  waste  alleged  in  cutting  down  and  selling 
certain  ashes.  Plea,  that  they  were  seasonable  wood  to  cut  from  10  yean 
to  10  years,  and  were  cut  for  house-bote  and  heybote.  Replication,  that 
they  were  gross  of  the  age  of  nine  years,  and  able  for  gross  timber.  Re* 
joinder,  that  they  were  seasonable,  and  cut  in  seasonable  time  for  house- 
bote  and  heybote,  without  this,  that  they  were  gross  and  able  for  timber. 
And  in  11  Hen.  6. 1.,  waste  alleged  in  cutting  down  oaks.  Plea, 
that  they  were  seasonable  wood,  and  that  all  the  wood  ^growing  within 
the  wood  in  question,  had  been  from  all  time  used  to  be  cut  at  the  age 
of  90  years  and  within,  as  seasonable  wood.  The  opinion  of  the  whole 
Court  was,  that  the  defendant  could  not  justify  cutting  them  as  seasonable 
wood,  if  he  said  they  were  of  the  age  of  20  years,  for  if  they  are  past  the 
age  of  So  years,  they  are  no  longer  seasonable  wood.  Upon  which  plain- 
tiff 
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occupiers  of  property  of  certain  particular  descriptions 
there  specified,  and  amongst  others  it  speaks  of  the  oc- 
cupiers of  saleable,  underwoods.    The  legislature  does 

not 
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thT  replied,  that  they  were  past  the  age  of  90  yean  at  the  time  of  the 
cutting,  and  defcadaat  rejoined  that  they  were  within  that  age.  In  the 
course  of  theaigiiioeatJfdWif»J.iaidf  that  which  is  ealled  high  wood  (bant 
bob)  In  tome  phots,  in  other  places  k  only  seasonable  wood  and  under- 
Ira,  aocording  aa  there  is  plenty  of  wood ;  for  if  there  Is 
r  of  wood,  great  (ground)  oaks  of  the  age  of  SO  and  under,  is 
need  to,  be  cut  aa  seasonable  wood ;  but  where  there  is  a  scarcity  of  wood, 
ft  is  not  the  rnatorn  to  cut  it  aa  seasonable  wood,  therefore,  if  It  have  not 
bean  used  to  bo  cut  as  srsnoiiahle  wood,  then  shew  it  to  the  Court,  for 
it  may  very  waU  be  seasonable  wood,  and  oaks  which  are  called  wratlons, 
which  will  not  be  timber  but  are  wood,  (lettable  bois,)  it  ianotnnjtidged 
waste  in  eome  places.  A  similar  distinction  is  made  by  the  legfalature  in 
the  statute  for  the  preservation  of  woods,  the  35  Ben.  8.  e.  17.  u  13. 
For  Kent,  Stnrry,  ■na'  Smnex,  where  wood  Is  plentiful,  are  exempted  from 
the  provisions  applicable  to  the  test  of  the  kingdom.  See  also  a  precedent 
of  a  custom  in  a  particular  wood,  to  cut  young  oaks  under  the  age  of  90 
years  aa  seasonable  wood*  ReutatCs  Entries,  698. 

A  man  makes  a  feoffment  In  foe  of  a  manor,  to  the  use  of  himself,  and 
his  wife,  and  his  heirs :  In  which  manor  there  ore  nnderwoods  usually  to 
be  cut  ovary  SI  yean.  And  afterwards  the  husband  soften  the  wood  to 
grow  35  yean,  and  afterwards  he  dleth.  The  question  was,  whether  the 
wife,  being  tenant  for  life,  might  cut  that  underwood.  Audit  was  mooted, 
what  skatt  be  mid  seesonabie  underwood,  that  a  termor  or  tenant  for  life 
might  cut?  Dyer  C.  J.  And  all  the  other  Justices  held,  that  n  termor 
or  tenant  for  life  might  cut  all  the  underwood  which  had  been  usually  cut 
whom  90  years.  In  11  H.&  1.  issue  was  taken  If  they  were  of  the  age 
of  90  yean  or  not?  But  In  the  wood  countries  they  may  fell  seasonable 
wood,  which  fa  called  sitvn  cmdua,  at  26,  98,  or  SO  years,  by  the  custom 
of  the  country.  And  so  the  usage  makes  the  low  in  several  wuuUtto. 
And  so  it  Is  noklen  in  the  books  of  lltt«.  and4jBrf.6.  But  they 
agreed,  theft  the  cutting  oaks  of  the  age  of  eight  or  ton  yean  is  waste. 
<Mfr.4.  Ft.  6.  HU.*$.  Et.  Another  question  mooted  was,  that  St  the 
time  of  the  feoffment  it  was  seasonable  wood,  and  but  of  the  growth  of 
14  or  15  yean ;  if  this  suffering  of  the  husband  of  it  to  grow  95  years 
during  tbo  coverture,  should  bind  the  wife  so  ss  she  cannot  cut  the  woods? 
ByZ>eerC.  J.  and  aH  the  other  Justice*  This  penniation  of  the  husband 
shell  bind  the  wife,  notwkhsuwelfag  the  coverture,  for  that  the  time  is 

limited 
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not  use  the  word  "  underwoods"  per  se,  but  "  tale- 
able  underwoods :"  and  they  have  not  in  this  or  in  any 
^Wj"*  former  statute  affixed  any  definite  meaning  to  the  term 
snu  of  ««  underwood.'* 

¥«ftM**UK* 


limited  by  law,  which  cannot  be  altered  if  it  bo  not  by  the  custom  af  the? 
country.  The  wile  cannot  fall  tha  wood,  notwithftsndhig  that  at  tha 
time  of  bar  eitate,  she  might  and  afterwards  by  tha  permuwon  af  tha 
husband  during  the  coverture,  the  time  k  incurred  to  a*  the  cannot  mil 
it;  because  the  law  doth  appoint  a  time,  which  if  it  be  oat  feHed  before 
soch  time,  that  it  tball  not  be  felled  by  a  termor  or  tenant  for  life,  but 
it  shall  be  waste.  In  Feeler  v.  Leonard,  95  &koketk,  Or*.  £11.  it 
is  laid,  that  the  name  gros  boii  it  intended  of  such  wood  as  esrveth  for 
building  and  other  uses  of  a  high  nature,  and  not  only  for  fuel  as  the 
nature  of  birch  is.  And  of  oak  and  elm  cut  down  before  the  age  of  SO 
years,  tithes  shall  be  paid,  for  until  that  age  they  are  not  of  such  value  as 
the  law  reouireth  far  the  purposes  aforesaid  \  and  in  He*  v.  Tuyfer, 
fV#.  Elix.  413.,  underwood  was  said  by  the  Court  to  be  a  thing  of  in* 
heritance  and  perpetuity ;  for  after  every  cutting  down  they  will  grow 
again  from  tha  stubs.  And  i.  c.4.  Co.  51.  It  u  a  thing  of  perpetuity 
to  which  custom  may  extend,  for  after  every  foiling,  the  underwood 
grows  again  ex  stipiu'bus,  and,  therefore,  is  grantanle  eo  nomine  by 
copy  of  court  roll  without  the  soil,  and  Moore,  555.  a>  c  Co.  Ltit.  58. 
Jenk.  Cent.  274.  This  case  occurred  in  57  Eltxabeik,  only  six  years 
before  the  passing  of  the  45  of  EUmbeA.  In  IHnamke  v.  Tkomat, 
16  Jac.  1«  Cro.  Joe.  584.,  it  was  held  that  a  grant  af  all  asamafe  smear 
growing  did  not  pass  the  soil.  In  the  Countess  of  Cumberland'*  case, 
S  Jac*  Moore,  812.  it  was  resolved  by  all  the  Judges,  that  birches, 
which  in  Torhkire  were  proved  to  have  been  used,  and  snrriaeeble 
for  timber  for  sheep-houses,  cottages,  and  such  mean  buildings,  were 
in  respect  of  the  necessary  use  of  them  in  that  country,  timber*  and  be- 
longed to  the  inheritance,  and  could  not  lie  taken  by  a  tenant  for  life; 
and  in  jfoeeev.  Cobb.  \QJac.  JBrowlow  and  Gould**  Bern,  part  2,  1 5a 
waste  for  cutting  down  oaks,  it  appeared  upon  the  evidence,  that 
the  said  oaks  were  remaining  upon  the  land  for  standi!*,  according  to  Urn 
statute,  at  the  last  felling  of  that  wood,  and  they  were  af  the  growth  of 
16  or  90  years,  and  that  tithes  were  paid  for  it.  And  it  was  agreed  by 
the  Lord  Coke  and  th9  other  Justices,  that  this  was  ue  waste,  insomuch  as 
it  was  felled  as  acrewood.  And  it  waa  said  by  the  Lord  Cuke,  that  though 
it  should  be  of  the  age  of  20  or  24  years,  yet  if  the~ue*  of  taeaurtMt  be 
to  m  sua*  for  mmokU  uood,  tfaia  shejl  boa  be  west*,  aojL  If  tn)bee  be 
paid  for  that  j  it  apnea**  that  it  is  no  timber. 


It 
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"  underwood."  If  they  had  done  so,  we  should  feel  1825. 
ourselves  bound  to  adopt  that  as  the  meaning  of  the 
word  in  construing  the  present  act.  It  has  been  said 
that  all  wood  conies  within  the  description  either  of 
timber  or  underwood,  and  therefore,  that  as  firs  and 
larches  are  not  timber,  they  must  be  considered  as 
underwood.  It  is  not  necessary  to  decide  whether  this  be 
correct,  because  by  the  statute  of  Elizabeth,  saleable 
underwoods  only  are  subject  to  be  rated  to  the  relief  of 
the  poor..  It  may,  however,  be  observed,  that  if  all 
wood  which  is  not  timber,  be  underwood,  it  would 
follow,  that  horse-chesnuts,  limes,  plane-trees,  and  aspins 
would  come  within  that  description.  Yet,  surely,  jt 
would  be  a  perversion  of  language  to  call  such  trees 
underwood.     Generally  speaking,  that  term  is  applied 


It  appears  firm  these  several  authorities  that  tenant  for  life  might  cut 
down  seasonable  wood  at  seasonab'e  time.  That- term  seems  to  be  syno- 
nyunui  with  sylva  ccedua.  It  comprehends  not  merely  coppice  wood,  or 
that  species  of  wood  which  is  cut  periodically  for  firebote  or  hcytwie,  or 
other  inferior  purposes ;  but  by  custom  in  particular  countries  where  wood 
is  plentiful,  young  trees  within  the  age  of  20  years,  which,  if  left  to  grow, 
would  be  timber.  The  cuttings  of  seasoaable  wood  constitute  part  of  tltc 
temporary  renewable  profits  of  the  land,  and  therefore  belong  to  tenant 
for  life,  and  not  to  the  inheritance.  Underwood  (subbois)  is  a  species  of 
seasonable  wood,  and,  from  the  very  term,  seems  to  denote  wood  growing 
-under  other  wood.  That  it  originally  bore  that  meaning  appears  from  tlie 
pleadings  in  ibe  case  cited  from  the  Year-book>  40  Ed.  3.  The  plea  was, 
that  the  hazels  were  growing  in  an  enclosure,  under  great  oaks,  and  were 
seasonable  to  cut*  The  replication,  that  waste  was  assigned  in  a  part  of 
the  wood  where  there  were  no  j;ros  bois.  And  in  Bio.  Abr.t  Waste,  21. , 
this  case  is  cited  to  shew  that  it  is  waste  to  cut  hazels  in  a  part  of  a  wood 
where  there  are  no  gros  trees.  The  term  underwood  may  not  have  that 
conBned  meaning  at  the  present  day.  One  quality,  however,  is  essential 
to  it  as  well  as  to  every  species  of  seasonable  wood,  viz.  that  <(  when  cut, 
it  grows  again  from  the  stubbs ;"  for  waste  is  in  that  which,  when  cut, 
wiU  not  grow  again :  so  it  is  waste  to  grub  up  underwood.  It  is  quite 
clear,  therefore,  that  the  firs  and  larches,  in  the  case  before  the  Court,  r.:re 
not  underwood,  for  when  once  cut,  they  wouM  not  grow  ngnin. 

to 
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1833.  to  ft  species  of  wood  which  grows  expeditiously  and 
TteKtoe  sends  up  many  shoots  from  one  stool,  the  root  remain- 
The  k$Sk-  in*  P****  ft0m  wticlA  *e  «boots  are  cut,  and  producing 
am»  of  new  shoots*  and  so  yieldinff  a  succession  of  profits.  It 
is  probable  ihat  this  is  die  description  of  coppice  and 
underwood  to  which  the  statute  of  Elizabeth  applies. 
Bat  k  is  not  necessary  to  decide  that,  inasmuch  as  that 
statute  also  requires  that  it  should  be  saleable  under- 
wood* and  the  word  saleable  in  Bex  v.  Inhabitants  of 
Mirfiel&(a\  has  been  held  to  denote  such  as  is  intended 
or  destined  for  sale,  in  contradistinction  to  such  as  is 
to  supply  the  land  with  estovers  for  fuel  and  other 
purposes  of  the  estate.  It  does  not,  therefore,  come 
within  the  description  of  saleable  underwood,  unless  the 
prospect  of  deriving  a  profit  by  sale  was  the  main  object 
of  the  proprietor  when  the  plantation  was  made.  There 
are  some  species  of  wood,  such  as  hazel,  which  are 
valuable  only  as,  underwood,  and  which  must  have  been 
planted  originally  for  the  purpose  of  acquiring  profit 
'  by  sale.  But  of  all  plantations,  fir  is  perhaps  the  least 
valuable,  being  chiefly,  I  believe,  intended  for  pror 
tection  rather  than  profit.  It  is  found  as  a  fact  in  this 
case,  that  these  firs  and  larches  were  planted  principally 
for  the  purpose  of  affording  protection  to  the  oak  and 
ash.  The  latter  were  the  most  valuable.  The  firs,  too, 
were  cut  only  for  the  purpose  of  thinning  the  plantation. 
Some,  indeed,  were  sold,' but  the  greater  part  were  used 
in  the  erection  of  buildings  on  the  estate.  Here,  the 
tree*  when  -cut,  were  30  feet  high,  which  to  be  sure  does 
not  accord  with  one's  notions  of  underwood.  Nor 
could  they  have  been  planted  with  a  view  to  a  profit  by 
sale,  for  if  so*  the  cuttings  would  have  taken  place  with 

(a)  10J&uf,219. 
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reference  to  their  rise*  bat  t^ere,  the  cutting*  were  U^t 
made  19  feet  merely  for  the  pmpose  of  thinning  the 
plantations,  and  with  reference  to  the  main  otyect,  the  ^« 
.encouragement  of  tl^e  ,gpwth  pf  t^e  more  valuably  trees.  *%tf*jrni 
Jt.jw  quite  clear,  therefpr^.  that  profit  was  not  the  sole  * w  '•  ^*" 
or  even ,  ppqcjpal  otyect  for  whicfi  the  firs  and  larches 
were  originally  planted;  and  if  so,  they  are  not  saleable 
Underwoods  within  t)je  jneauipg  of  the  48  Etizabetlu  It 
seems  tp  me,  that  it  would  be  most  mischievous  if  pro- 
perty of.  this  description  was  liable  to  be  rated*  It  is 
an  object  of  national  policy  to  encourage  the  growth  of 
Umt>eiv  The  grower  of  timber  gives  up  a  present  profit 
with  a  view  to  future  advantage,  and  it  is  fit  that  he 
sbpuld.be  encouraged  to  do  so.  If  this  be  rateable  pro- 
perty, then,  according  to  the  King  v.  The  Inhabitants  of 
Mi%field(a),  it  must  be  rateable  annually  to  the  relief  of 
the  poor,  though  it  should  not  happen  to  be  cut  more  than 
once  in  £0  years.  The  grower,  therefore!  will  be  sub- 
ject to  an  annual  charge,  long  before  he  can  derive  any 
profit.  That  would  operate  as  a  great  discouragement 
to  the  growth  of  timber ;  and  I  cannot,  therefore,  think 
that  the  legislature  meant  to  subject  property  of  this 
description  to  such  an  annual  charge.  The  object  of 
the  statute  was,  to  subject  to  the  rate  all  such  property 
only  as  yielded  a  succession  of  profits,  I  am,  therefore, 
of  opinion,  that  whether  this  be  underwood  or  not,  at 
all  events  it  is  not  saleable  underwood,  and  therefore 
not  rateable  to  the  relief  of  the  poor. 

Holroyd  J.     1  am  also  of  opinion  that  the  firs  and 
larches  mentioned  in  this  case  are  not  saleable  under-         ' 

(a)  ICEotf,  219. 
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*f  tttfc.       Woods  Within  the  meaning  of  thbie  words,  as  used  in  the 

vg&TiOft  *3  JS'~:  The  *ord  u  underwoodw  must  be thrtse  tUltett 
j^jJB^1*^  to  be  used  in  its  popular  sense,  unless  it  be  &}&*M  to 
^<mJmJTj  have  been  used  differently  by  the  legislature  in  thfct  at 
other  statutes.  •  After  great  research  upon  this  Sttbject, 
Mr.  MUner  has  not  been  able  to  shew  that  it  has  been  so 
'used  by  the  legislature  in  any  Other  sense.  Acfcorilihg 
to  its  popular  meaning  it  signifies  coppice,  as  distin- 
guished from  )iaxitbois.  I  cannot  agree  that  Ail  Wood 
which  is  not  timber  comes  within  the  description  ofufr- 
derwood.  If  that  were  so,  beech,  aspin,  hotse*cbesnut, 
lime',  and  walnut  trees,  would  be  underwood  in  all  places 
where  they  were  not  timber  by  the  custom  of  the 
country.  It  certainly  would  be  contrary  to  the  popular 
meaning  of  that  term,  to  call  such  trees  underwood. 
Admitting,  however,  that  these  firs  and  larches  were 
underwood,  I  am  clearly  of  opinion,  tbatthey  are  not 
saleable  underwoods  within  the  meaning  of  the  statute 
of  Elizabeth.  The  general  subject  of  rate  in  that  statute 
is  property  yielding  renewable  profits ;  for  even  coal- 
mines when  worked  may  be  said,  in  some  sense,  to  yield 
a  succession  of  profits.  Underwoods  cut  at  stated  periods 
do  yield  a  succession  of  profits  from  time  to  time,  though 
not  annually.  This  is  clearly  not  wood  of  that  de- 
'  scription,  for  when  it  is  once  cut,  the  root  is  destroyed, 
and  there  is  no  succession  of  profit.  In  order  to.  ascer- 
tain whether  these  be  saleable  underwoods,  the  object 
for  which  they  were  planted  and  the  mode  of  manage- 
ment ought  to  be  taken  into  consideration.  It  is  stated 
in  the  case,  that  the  purpose  of  introducing  the  firs 
and  larches  into  the  plantations  was  to  keep  the  oaks 
and  ashes  thick  and  sheltered,  and  to  make  a  profit  by 
cutting  the  firs  and  larches  from  time  to  time,  when  the 
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oaks  wad  ashen,  by  neaaon  #f  their  growth,  WWOTI0 
more  space.  The  principal  object,  therefore,  pf  pkwt- 
ing  the  fits,  wat  to  afford  protection  to  the  owe  yMwtye 
trees,  and  though*  profit  from  the  cuttings  w#s  contem- 
plated, yet  the  cuttings  were  to  take  plage  #ply  whe,n 
the  other  trees  required  .wore  space.  And  although,  in 
fact,  some  of#tfie  thinnings  did  yield  a  pwfit»  the  chief 
object,  both  of  planting  and  cutting  the  fir*  And  larch.**, 
was  not  to  derive  a  profit  from  them  jmt  «*,  but  to  «• 
courage  the  growth  of  the  timber.  The  Jttftr4  m hep  at 
maturity,  was  looked  to  as  the  principal  sour^.of  profit. 
It  appears  that,  upon  one  occasion,, even  though  eighteen 
acres  were  cut,  no  profit  whatever  was  thereby  pro- 
duced ;  and  that  is  a  strong  circumstance  to  shew,  that 
the  cuttings  were  not  made  with  a  view  to  sate,  but  to 
encourage  and  preserve  the  oaks  and  ashes.  J  am, 
therefore,  dearly  of  opinion,  that,  these  firs  *nd  larches 
are  not  saleable  underwoods  within  the  meaning  of  the 
statute  of  £ft«fatf. 

Best  J.  It  certainly  would  be  very  desirable,  that 
every  species  of  property  should  be  rateable  to  the  relief 
of  the  poor.  The  statute  of  Elizabeth,  .however,  directs 
the  rate  to  be  raised  by  taxation  of  every  occupier  of 
lands,  houses,  tithes  impropriate,  propriations  of  tithes, 
cod-mines,  or  saleable  underwoods.  The  first  four 
species  of  property  mentioned  in  the  statute  yield  an 
annual  profit,  and  coal-mines,  when  worked,  usually 
produce  something  like  an  annual  profit.  In  thejreign 
of  Elizabeth^  underwood  was  probably  more  generally 
used  for  fuel  than  at  present;  it  yielded  also  a  profit  .at 
certain  intervals,  though  not  annually.  The  Jegjakjlure, 
too,  have  not  merely  used  the  term  underwood,  but 
have  qualified  it  by  the  word  saleable,  thereby  meaning 
C  c  1  that 
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that  species  of  underwood  which  is  generally  produced 
for  die -purposes  of  sale,  which  is  cut  down  at  stated 
periods,  produces  new  shoots,  and  thereby  yields  at  cer- 
tain intervals  profits  coming  as  nearly  as  possible  to 
annual  profits.  It  appears,  in  this  case,  that  the  cuttings 
did  actually  yield  some  profit,  but  they  are  not  neces- 
sarily rateable  on  that  account.  The  property  ought 
to  be  of  that  description  from  which  the  owner  is  likely 
to  derive  a  certain  profit.  Now,  when  this  plantation 
was  made,  the  owner  could  not  reasonably  expect  to 
derive  any  profit  from  the  mere  cuttings  of  the  firs 
and  larches.  The  great  object  which  he  had  in  view 
was  profit  from  the  more  valuable  trees,  of  which  the 
firs  and  larches  were  to  be  the  shelter  and  protection. 
The  latter  were  not  to  be  considered  objects  of  profit  till 
that  purpose  was  attuned.  It  has  been  argued,  that  as 
these  firs  would  be  titheable,  they  are,  therefore,  subject, 
to  be  rated  to  the  poor ;  but  that  by  no  means  follows ; 
for  by  the  stat.  45  Edw.  3.  c.  3.,  gros  bois  of  the  age  of 
20  years,  in  respect  of  which  the  clergy  had  claimed 
tithe,  under  the  name  of  sylva  csedua,  is  expressly  ex- 
empted from  tithe.  Now,  gros  bois  means  timber,  and 
by  the  common  law,  includes  oak,  ash,  and  elm,  and 
by  the  custom  of  the  country,  in  particular  places,  many 
other  species  of  trees.  Every  species  of  wood  which  is 
not  timber  by  the  common  law  or  by  custom,  is  tithe- 
able.  By  the  statute  of  Elizabeth  no  species  of  wood 
but  saleable  underwood  is  liable  to  be  rated  to  the 
relief  of  the  poor.  It  has  been  said  that  sylva  caedua 
and  underwood  are  synonymous.  In  Ford  v.  JRack- 
stor(a),  however,  Lord  Ellenborough,  delivering  the 
judgment  of  the  Court,  says,  "  Sylva  caedua  and  sub- 

bois, 
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bois,  or  underwood,  are  not,  it  should  seem,  from  stat 
45  Edm.  3.,  synonymous;  for  subbois  is  stated  to  be 
comprehended  in  it,  not  to  be  it  itself,  or  to  be  the  same 
thing  with  it  Sylva  caedua  seems  to  comprehend  vi 
termini  besides  underwood,  all  such  wood  as  is  occa- 
sionally cut,  either  in  body,  branch,  or  root,  with 
the  statutable  exception  only  of  gros  bois,  properly  so 
called,  when  it  is. of  that  age  at  which  it  is,  by  the  stat. 
45  Edw.  3.,  exempt  from  being  tithed,  i.  e.  of  twenty 
years  or  upwards."  Underwood,  therefore,  is  one  spe- 
cies of  sylva  caedua ;  and,  possibly,  the  firs  and  larches 
may  be  sylva  caedua,  though  not  underwood.  It  is, 
however,  unnecessary  to  decide  in  this  case,  whether 
these  firs  be  underwood  or  not.  It  is  sufficient  to  say, 
that  they  are  not  saleable  underwoods,  and,  therefore, 
that  they  are  not  rateable  to  the  relief  of  the  poor. 

Order  of  sessions  confirmed. 
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Rex  against  The  Mayor,  Aldermen,  and  Bur- 
gesses of  Sudbury* 

T  J  PON    an    appeal   by   the  mayor,  aldermen,  and  Where  •  oer- 
capital  burgesses  of  the  borough  of  Sudbury,  against  Slffi^^0*" 


the  poor-rate  of  Ballingdon  in  Essex,  on  the  ground  that  mair  ami  mm 
they  were  rated  for  property  which  they  did  not  occupy,  fr,,^,?1'8*"1 
the  sessions  confirmed  the  rate,  subject  to  the  opinion   •ri-ed  *■*••* 


of  this  Court,  on  the  following  case :  bod*  and  ap- 

ptnntadarange* 
to  keep  the 
keys  of  the  gates,  clean  the  ditches,  preserve  the  fences,  and  impound  cattle  trespassing 
thereon ;  and,  at  a  court  held  annually,  made  such  regulations  concerning  their  pastures, 
and  the  number  of  cattle  each  burgess  was  to  turn  on,  and  the  sum  to  be  paid  in  rasped 
thereof,  which  money,  after  deducting  the  einences  of  management  of  the  land,  was  distri- 
buted among  the  burgesses  who  did  not  turn  on :  Held,  that  the  corporation  ware  liable  to 
be  rated  to  the  poor,  as  the  beneficial  occupiers,  of  then  pasture.*. 

C  c  3  Richard 
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Riehatd  De  Clsrt,  about  the  fete  )20O,  granted  cer- 
tain pastiire  land,  called  Portmatis  Cnftt  in  the  hamlet 
rfBaUingdon,  t6  iS  his  burgesses  tftid  whole  covtfm&aahy 
tf  buttery  ;n   and  C^zr/^5  the  £eeftnd,  by  hi*  charter, 
under  Which  the  corporation  rioW  exists,  confirmed  f h* 
fedd  grant  to  die  mayor*  aldermen,  and  burgesftes.  Tbi* 
land  is  inclosed,  and  the  corporation,  consisting  of  a 
ittayof,  six  aldermen,  and  24  capital  burgesses  apfkJirtt 
Mild  have  always  within  the  time  of  living  memory,  ap- 
pointed, a  person  Who  is  called  the  ranger  of  the  com- 
monsj  to  keep  the  keys  of  the  gates,  clean  the  ditches, 
preserve  the  fences*  impound  cattle  trespassing,  and. do 
'Other  acts  of  a  similar  description.    They  haves  during 
all  that  times  at  a  court  called  a  Court  of  Orders  and 
Decrees,  annually  made  such   regulations  concerning 
their  commons,  as  they  thought  proper,  and  given  A 
public  notice  of  them  by  the  common  crier;  and  for  the 
year  when  the  rate  in  question  was  imposed,  the  order 
declared,  that  every  burgess  who  had  a  right  to  turn  on 
his  cattle  to  feed  on  the  commons,  should  put  two  head 
of  cattle,  and  no  more*  on  Portman's  croft.     It  then 
proceeded  to  appoint  the  day  when  the  cattle  should  be 
turned  on,  and  to  fix  the  price  for  each  head  of  cattle, 
which  price  is  always  paid  by  the  freemen  exercising 
this  right  (who  amount  to  more  than  100)  to  the  trea- 
surer of  the  corporation.    The  mayor,  aldermen,  and 
capital  burgessefe  (being  resident)  enjoy  the  same  right 
upon  the  same  terms,  and  tome  of  them  exercised  it 
during  the  year  for  which  the  rate  was  made.    The 
,  cattle  are  branded  by  the  ranger  when  turned  on.    The 
whole  of  the  money  thus  paid  to  the  treasurer,  after 
deducting  the  expenses  incident  to  the  management  of 
the  land,  is  distributed  among  the  poorer  burgesses, 

who 
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who  have,  but  do  not,  on  account  of  tljeir  poverty,  Vjfih 
exeixise  $  right  qf  depasturing  cattle.  The  mayor,  mmrirm 
aldermen,  and  capital  burgesses,  were  rated,  in  their  __**|jfarf*  _ 
corporate  capacity,  as  the  occupiers  of  Portma?i's  croft; 
and  the  questions  for  the  opinion  of  this  Court  were, 
whether  there  was  any  rateable  occupation  of  Portmafl's 
croft ;  and  if  there  were,  whether  the  corporation,  or  the 
individuals  who  depastured  their  cattle  upon  it,  were 
liable  to  be  rated  ? 

Watford  (with  whop  was  Brodrick)  in  support  of  the 
order  of  sessions,  after  citing  Rex  v.  The  Trustees  for 
the  Burgesses  <f  Tewkesbury  («),  was  stopped  by  the 
Court* 

Knox9  contra.  The  lands  in  respect  of  which  the 
rate  was  imposed,  are  the  soil  and  freehold  of  the  cor- 
poration, and  the  whole  of  the  corporation  have  the 
beneficial  occupation  of  them.  Rex  v.  Watson  (S)  is  a 
direct  authority  upon  this  subject.  The  only  dis- 
tinction between  the  two  cases  is,  that  here  the  corpor- 
ation appoints  a  ranger,  who  performs  a  variety  of 
services,  all  of  them  of  an  onerous  nature,  only  as  re- 
spects the  corporation9  such  as  cleaning  the  ditches, 
&&,  but  beneficial  to  the  individuals  in  the  occupation 
of  the  land.  The  ranger,  though  appointed  and  paid 
by  the  corporation,  is  the  servant  of  the  individuals  who 
stock,  and  perhaps  in  strictness,  he  may  be  said  to  be 
paid  by  them,  as  the  price  of  depasturing  the  cattle  is 
regiilated  by  the  expenses  of  the  corporation,  of  which 
his  charges  and  salary  must  form  a  part     ^c  case  of 


»   13  East,  155.  (b)  5  East,  480. 
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l£®?4  -8**  v»  3PA*  Trustees  of  Tewkesbury  k  perfectly  consistent 
with  the  decision  in  Rer  v.  Watson.  Lord  BUenborough, 
in  delivering  his  judgment  in  the  former  case,  states, 
that  "  the  trustees  of  Tewkesbury  were  not  bound;  as 
in  Rex  v.  Watson,  not  to  take  in  the  cattle  of  strangers, 
but  might  contract  with  any  persons,  by  the  year,  month, 
or  week."  They  were  merely  agisters  of  cattle ;  a  v$ry 
common  mode  of  occupying  land*  Here,  the  owners 
of  the  cattle,  as  a  matter  of  right,  used  the  land,  subject, 
indeed,  to  the  stint  that  is  imposed  at  the  annual  court. 
They  are  tenants  in  common  with  the  corporation  in 
respect  of  the  fee.  It  cannot  be  argued,  that  an  occu- 
pation by  some  tenants  in  common  must  be  taken  as 
the  occupation  of  all.  Those  who  do  not  actually  oc- 
cupy, stand  in  the  relation  of  landlords  to  the  others. 
To  rate  them,  therefore,  would  be  to  rate  parties  not 
liable  under  the  statute.  Officers  in  corporations  are 
frequently  allowed  to  have  the  occupation  of  part  of, 
the  corporation  property.  They,  and  not  the  corpor- 
ation, it  has  been  decided,  must  be  rated  for  it,  because 
he  rate  must  be  laid  upon  the  actual  beneficial  oc- 
upier.  In  these  instances  it  might  be  urged,  if  an 
occupation  could  be  in  any  case  implied,  that,  as  the 
occupation  is  allowed  to  these  officers  for  the  general 
benefit  of  the  corporation,  it  must  be  considered  a 
virtual  occupation  of  the  corporation  in  their  hands. 
But  the  present  case  is  still  stronger.  Here  is  a  sum 
actually  paid  by  those  who  occupy;  it  is  not  a  permissive 
occupation  only;  the  sum  is,  to  all  intents  and  pur- 
poses, a  rent  for  a  year's  beneficial  occupation.  It  is 
not  to  be  likened  to  the  sale  of  an  aftermath.  There  is 
no  other  beneficial  occupation  by  any  other  parties 
during  the  year ;  the  land  is  pasture,  and  only  used  for 
•v.  the 
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the  purpose*  uf  grazing*     It  may  be  more  convenient  to        lt&3 J 
rate  the  corporation  m  one  sum  than  so  many  indi-       «— ■ 
viduals,  but  the  rate  cannot  be  supported  on  the  grounds       ik/fair 
of  convenience  only,  and  it  is  to  be  observed,  that  there      **»■!}«# 
were  nearly  as  many  individuals  in  the  Huntingdon  case 
to  be  rated  as  in  die  present.    There  is  no  difficulty  in 
ascertaining  the  number  of  the  individuals  who  stock, 
and  when  ascertained,  what  is  to  distinguish  them  from 
other  tenants  in  common  ?    It  is  said,  the  corporation 
alone  could  maintain  trespass.     It  seems  to  have  been 
the  opinion  of  Lawrence  J.,  in  Rex  v.  Watson,  that  the 
corporation  of  Huntingdon  could  not  maintain  trespass 
after  the  land  had  been  so  stinted  out  among  certain  of 
the  burgesses. 

Bayley  J.  I  am  of  opinion  that  the  corporation 
were  the  beneficial  occupiers  of  the  land  in  question, 
and,  consequently,  that  the  order  of  sessions  must  be 
confirmed.  We  have  been  pressed  strongly  in  the 
course  of  the  argument,  with  the  case  of  Rex  v.  Wat- 
son (a),  but  that  case  differs  from  the  present  in  two 
important  particulars.  There  the  individuals  wjio  turned 
on  had  the  exclusive  enjoyment  of  the  land,  for  the 
purpose  of  turning  on  their  cattle.  No  payment  was 
made  by  them  to  the  corporation,  but  to  those  resident 
burgesses  who  had  the  right  to  stock  and  did  not  exer- 
cise it.  Here  it  is  clear,  from  the  facts  stated  in  the 
case,  that  the  corporation  retained  the  exclusive  right  to , 
the  possession  of  the  land.  They  appointed  a  ranger, 
he  waa their  servant,  and  paid  out  of  their  funds;  his 
duty  was  to  keep  the  keys  of  the  gates,  clean  the  ditches, 

(*)5£att,  480* 

repair 
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IMS*  repair  the  fences,  and  impound  cattle;  all  the**  acta  aw 
-*  ~^  usually  done  by  the  occupiers  of  land.  The  commoners 
a***  qouU  not  insistupon  having  the  keys  from  him.  If  the 
occupation,  however,  was  in  them,  they  would  be  en* 
titled  to  have  the  oontroul  of  the  gates,  and  they 
would  be  bound  to  do  the  several  actp  in  respect  of 
their  occupation,  which  the  corporation  did  by  their 
servant  The  corporation  received  the  qpstmffU-mouey 
paid  in  respect  of  the  cattle  turned  on  the  laud;  they 
therefore  occupied  the  land  as  agisters  of  cattle*  The 
present  case  appears  to  me  to  fall  within  the  principle 
of  the  decision  in  Rex  v.  The  Trustee*  for  the  Burgeues 
of  Tewkesbury,  (a)  The  only  difference  is,  that  there 
the  common  was  led  by  the  cattle  of  straqgprs,  and 
here,  by  the  cattle  of  the  members  of  the  corporation* 
14  however,  the  exclusive  occupation  of  the  land  is  in 
the  corporation,  the  principle  upon  which  that  case  was 
decided  is  applicable  to  the  present.  There,  an  act  of 
parliament  had  vested  the  aftermath  of  a  certain  jnea- 
meadow  in  trustees,  in  trust  for  the  burgesses  and 
principal  householders  of  Tewkesbury,  with  power  to 
let  the  same  annually  for  the  best  rent,  and  also  to  let 
it  in  pastures  for  cattle,  &c«,  to  difiepeot  persons,  at  such 
rates  and  subject  to  such  relations,  as  the  trustees 
should  appoint,  or  by  writing  under  their  hands  and 
seals,  to  demise  the  same  for  a  term  of  years;  the 
rents  and  profits,  after  payment  of  all  charges,  to  be 
divided  by  the  trustees  amongst  the  objects  of  the  trust. 
The  trustees  having  let  out  the  aftermath  in  pastures,  at 
so  much  per  head,  for  horses,  cattle,  and  sheep,  were 
held  to  be  the  occupiers  of  the  land,  and,  consequently, 

rateable 
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rateable  for  the  same-  Tbe  trustees  were  there  con- 
sidered as  taking  in  cattle  to  agist,  and  particular  sites* 
was  laid  by  tbe  Court  tipon  the  circumstance,  that  there 
was  no  letting  of  any  definite  portion  of  the  aftermath* 
Now,  in  this  case,  no  definite  portion  of  tbe  land  is  let 
to  any  one  individual.  Tbe  corporation  do  nothing 
more  than  take  in  cattle  to  agist;  they  do  not  emu 
know,  in  the  first  instance,  how  many  cattle  will  come 
in.  For  these  reasons,  it  seems  to  me  that  this  case 
falls  within  the  principle  of  the  decision  in  Rex  v.  The 
Trustees  for  the  Burgesses  of  Tewkesbury,  and  is  distin- 
guishable from  Rex  v.  Watson.  If  it  were  necessary  to 
overrule  either  case,  I  should  adhere  to  the  decision 
pronounced  in  the  former  case,  which  seems  to  me  to 
famish  a  more  reasonable  rale  of  construction  than  Res 
v.  Watson. 

Holroyd  J.  This  case  differs  from  Rex  v.  Watson 
in  several  particulars.  In  that  case  it  did  not  appear 
that  the  corporation  did  any  acts  upon  the  land.  The 
temporary  ownership  seems  to  have  been  given  up  to 
the  three  persons  mentioned  in  the  case.  Here  the 
right  of  soil  is  in  tbe  corporation ;  they  have  the  ma- 
nagement of  the  land  by  the  ranger,  their  servant,  who 
keeps  the  keys  of  the  gates,  and  cleans  the  ditches ;  at  the 
court  mentioned  in  the  case,  they  annually  make  regn*» 
latiorre  with  respect  to  the  mode  of  enjoyment  of  the  com- 
mons by  the  burgesses.  The  money  paid  in  respect  of 
tbe  cattle  turned  on,  is  received  by  the  corporation,  though 
it  be  afterwards  distributed  among  the  poorer  burgesses. 
Many  of  these  acts  done  by  them  could  only  be  done  in 
respect  of  their  being  in  possession  of  the  land.  That 
is  perfectly  consistent  with  the  exercise  of  subordinate 

rights 
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4%f&       rights  by  the  burgesses.    In  respect  of  any  injury  done 
T"*"y      to  the  land  itself,  trespass  would  lie  by  the  corporation, 
^  qfjgjjj*^  but  in  respect  of  any  injury  done  to  the  right  of  common, 
~         *      the  burgesses  could  only  maintain  an  action  on  the  case* 
In  Res  v.  Watson,  the  part  of  the  common  situated  in  the 
parish  of  St.  Mary  seems  to  have  been  in  the  exclusive 
occupation  of  the  three  persons  mentioned  in  the  case. 
The  objection  to  the  rate  was,  that  those  persons  were 
not  rated  for  certain  lands  in  rthe  parish  of  St.  Mary, 
over  which  they  had  commonable  rights,  which  said 
land,  in  the  notice  of  appeal,  was  stated  to  be  in  the  re* 
spective  occupation  of  the  said  three  persons.     The  case 
stated  that  the  mayor,  aldermen,  &c  of  Huntingdon 
were  the  owners  and  proprietors  of  large  tracts  of  land 
within  the  borough,  used  as  a  common  of  pasture,  and 
stocked  by  the  burgesses,  part  of  which  lands,  viz.  those 
mentioned  in  the  notice  of  appeal,  was  in  the  parish  of 
St.  Mary.     Now,  that  part  in  the  parish  of  St.  Maty  was 
stated  in  the  notice  of  appeal  to  be  in  the  occupation  of 
three  persons  named  in  the  case.  Those  persons  appear, 
therefore,  to  have  had  the  exclusive  occupation  of  those 
lands  at  the  time  when  the  rate  was  made.   During  that 
time  the  corporation  could  not  do  any  act  upon  the 
land;  they  could  not  maintain  trespass  for  any  injury 
done  to  the  land.     Here  the  possession  is  in  the  cor- 
poration, although   there  be  a  subordinate  right   in 
others.    There  was  no  letting  of  any  definite  part  of  the 
common  to  the  burgesses,  there  was  no  rent  reserved, 
but  merely  something  paid  for  the  agisting  of  the  cattle. 
For  these  reasons  I  am  of  opinion,  that  this  case  differs 
from  that  of  Bex  v.   Watson,  and  that  the  order  of 
sessions  must  be  affirmed* 


Best 
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Best  J.  I  think  Rex  v.  The  Trustees  for  the  Burgesses  &$} 
of  Tewkesbury  famishes  a  more  just  principle  of  con-  mHij^ 
struction  than  Bex  v.  Watson,  and  I  should  be  disposed  *&**  ^ 
to  overrule  the  latter  case,  if  it  were  necessary  to  do  so  Hqngwit 
in  the  present  instance.  If  A.  occupies  for  the  benefit 
of  B.  C.  and  D.9  A.  is  to  be  rated. .  Here,  the  cor- 
poration are  the  owners  as  well  as  the  actual  occupiers 
of  the  common,  although  they  occupy  for  the  benefit 
of  individual  corporators,  viz.  first,  for  the  benefit 
of  the  burgesses  who  put  in  their  cattle  ;  and,  secondly, 
for  the  benefit  of  the  poorer  sort,  among  whom  the 
money  received  is  afterwards  to  be  distributed. .  The 
burgesses  are  nothing  like  tenants  in  common;  they 
have  no  interest  whatever  in  the  soil ;  it  is  clear  that 
the  corporation  retained  possession  by  their  officer; 
he  could  not  otherwise  impound  cattle  damage  feasant, 
that  being  an  injury  done  to  the  occupier  of  the  land. 
The  corporation  are  even  to  decide  how  many  cattle 
each  burgess  is  to  turn  on.  This  shews  clearly,  the 
right  of  occupation  to  be  in  the  corporation,  although 
the  right  of  turning  on  be  in  different  members.  It 
seems  to  me  that  this  is  not  distinguishable  from  the 
case  of  persons  taking  in  cattle  to  agist.  The  cor- 
poration must  be  considered  as  the  owners,  for  it  is  im- 
possible to  rate  any  other  person ;  for  before  the  orders 
of  the  Court  are  issued,  the  individuals  who  are  likely 
to  have  any  interest  are  unknown. 

Order  of  sessions  affirmed. 
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j|.  and  A, 
merchant*  in 


A  SSUMPSIT   to   recover  from   the  defendant,  as 
"^Tied toon*  surviving  partner  of  Gurney  Barclay,  deceased,  the 

lUS?'  *  C'hm    fium  °^  100^»  P*^  by  the  plaintiff  upon  a  certain  bill 


,  to  give  of  exchange  for  500/.,  drawn  by  the  plaintiff  upon  the 

nim  a  tetter  of 

credit  for  defendant  and  his  late  partner,  and  the  damages  which 

able  him  to        have  accrued  to  the  plaintiff,  by  reason  of  the  refusal 

Aim  totauT     of  the  said  defendant  and  Gurney  Barclay,  deceased,  to 

JbTthe  porTof    accePt  an^  Pay  t*ie  ^u^  amount  of  the  said  bill  of  e*- 

i'ow^*  "drafts  ^^K^  w^en  l^e  same  became  due  and  payable;  and 


at  ninety  days'    also  the  further  sum  of  421/.  Is.  lid.,  the  net  proceeds 

sight  on  receiv- 

ing  invoice,  bill  of  55  puncheons  of  rum,  sold  by  the  defendant  and 

of  lading,  and 

orders  for  in-  G.  B.,  deceased,  on  the  plaintiff's  account,  together 
extent  of  cer-  with  lawful  interest,  from  the  1 1  th  day  of  October,  1820* 
^Various"0-  T^e  declaration  contained  several  special  counts*  on 
duw'wrotTto  pro^'i*68  to  accept  the  said  bill  of  exchange,  and  also 
<?.,  stating  that  countg  for  goods  sold  and  delivered,  and  the  money 
to  make  the       counts.     The  defendant  pleaded  the  general  issue,  and 

advances  re- 
quired upon  the  paid  into  court  the   sum  of  21 L  Is.  lid.,    upon  the 
terms  described;* 

and  that  upon  count  for  money  had  and  received,  and  also  gave  notice 
documents  bt-  of  set-off.  At  the  trial  before  Abbott  C.  J.,  at  the  London 
JS^Sj?  siting8  after  Trinity  term,  1821,  a  verdict  was*  found 

larity  appear- 
ing, they  would 

accept  his  drafts  at  the  uiual  date  to  the  extent  of  30,000/.  C.  shipped  produce  to  the 
value  of  800/.  o*  board  *ne  vessel,  and  to  the  value  of  1600/.  on  board  another,  and  sent 
the  necessary  documents  to  B.  and  C*t  and  directed  the  surplus  of  the  proceeds  of  the  first 
cargo  (after  repaying  the  advances  of  A.  and  B.)  should  be  paid  to  Da  in  London,  and 
that  the  surplus  of  the  second  should  bo  held  by  them  to  abide  by  his  future  advice.  C* 
afterwards  drew*  a  bill  upon  A.  and  B.  for  500/.  at  sue  months'  sight,  and  did  not  specify 
to  the  account. of  which  cargo  it  was  to  be  charged.  A.  and  B.  refused  to  accept  it, and 
C.  having  thereupon  brought  an  action  against  them :  Held,  first,  that  C  was  not  bound 
to  draw  at  ninefy  days,  but  migfct  draw  at  any  usual  date,  and  that  six  months  could  not 
be  considered  unusual,  the  jury  not  having  found  it  to  be  so.  Secondly,  that  C  was  not 
bound  to  spedfj  to  which  cargo  the  bill  was  to  be  charged ;  for  that,  in  the  absence  of  any 
direction  by  hhn,  A.  and  B.  might  charge  it  to  either  at  their  election* 

for 
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for  the  plaintiff,  damages  535/.,  subject  to  the  opinion         \&i$. 
of  the  Court,  upon  the  following  ease:  — 

The  plaintiff  is  a  merchant  in  the  colony  of  Demarara,  JjSS 
and  the  defendant  is  the  surviving  partner  of  Gurney  h*MeuA 
Barclay,  deceased,  and  the  said  defendant,  and  the  said 
Gnmey  Barclay,  until  his  decease,  traded  as  merchants, 
in  co-partnership,  under  the  firm  of  Barclay  Brothers. 
In  tile  month  of  September,  1818,  George  Laing,  who 
Vaa  a  correspondent  of  the  plaintiff,  and  carrying  on 
trade  in  London  on  his  own  account,  applied  to  Barday 
Brothers,  and  requested  them  to  give  the  plaintiff  * 
letter  of  credk,  to  the  ertent  of  90,000/.,  to  which  they 
assented,  and  wrote  the  following  letter  to  the  plaintiff 
on  that  occasion,  bearing  date  London,  September  3d, 
1818.  "  Mr.  George  Laing,  of  this  city,  has  done  us 
the  fkvout  to  give  us  your  address,  and  has  made  to  us 
the  following  proposition  in  your  behalf  viz.  that  we 
should  give  you  a  letter  of  credit,  to  the  extent  of 
30,0002.,  in  order  to  enable  yon  to  purchase  produce,  to 
load  for  this  port  the  William  Penm,  the  Henry,  and 
the  Susan,  now  on  their  voyage  to  your  colony.  That 
we  should  accept  your  drafts  on  us  at  90  days  sight, 
on  receiving  invoice  and  bill  of  lading,  with  orders 
for  insurance,  to  the  extent  of  90/.  per  ton  for  cof- 
fee, 28/.  per  ton  for  sugar,  Is.  6d.  per  gallon  for  ram, 
and  Is.  6cL  per  pound  for  cotton;  and  he  directs, 
that  the  balance  of  the  proceeds  of  the  cargoes,  after 
deducting  our  advances,  charges,  and  commission, 
should  be  paid  to  him  (George  Laing).  To  reply  to  this 
proposition,  we  hereby  consent  to  make  the  advances 
required  upon  the  terms  described,  that  is  to  say,  at  the 
rate  of  90/.  per  ton  British,  for  coffee  ($tc.  as  before),  on 
'  receiving  the  bill  of  lading,  filled  up  to  our  order,  with 
the  particular  freight  specified,  and  accompanied  by  an 

order 
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lift*     l<»4erc|bg.;inpwwi^rt^  ,<^.gw»iuyfttWwdiicii|BiBto» 

<SJk       dirts  *Mfet"¥f*l <d»t%  to  tb***t*Bft*>f  dtyMWtfi.  ,'Bfct 


B%*^V 


Suf0n9,H*wty,<m&  WSUicmPmth  anriv*  ttt  Amatw**. 
ao4  thsflWtf^a&lfc  having;  iwtei*e4ith*saU  lettet  pf  * 
S^twlxr^  in^rpHitaM^'.aiMi.AinpQd  o»juatal:> 
th*  &401  a  qwiijli^  Qfautft  «rt  wfee'/jO»  the  jUOi  <|C  - 
January,  1$19,  the  aUintiff9Wt*t»>£^^  > 

directing  au  inwu-a^m  tftfl|fiFiflftotod»4i>iioqlc3hid  fMM 
duce,  to  be  shipped  iajtfig i&*|ty  to  the>**Jue  of,  8ftU»r 
and  on  the  2Sd  of  the  samejiftmtk*  foftvstfded.  to  Jthem  i 
an  invoice  and  the  bill  of  ladiag  £ll*d  up  to  their  ©fcdec;  t 
and  specifying  the  partktdflffXrejght.    On  4he  1 1th  of 
February,  1819,  the  plaintiff  wrote  again  to  Mqrelay 
Brothers,  and  directed  an  insurance  to  be  effect^  to 
the  value  of  1800L  on  produce,  by  the  ship. Jinny*  On , 
the  26th  of  the  same  month  the  plaintiff  purchased  and 
shipped  on  board  the  Henry  a  quantity  of  coffee,  sqgar, 
rum,  and  lancewood  jpars,  and  on  the  same  day  wrote  v 
and  sent  another  letter  to  Barclay  Brothers,  forwarding  . 
an  invoice  thereof,  together  with  a  bill  of  lading,  filled  up 
to  their  order,  bearing,  date  the  26th  day  of  February,  % 
1819,  and  specifying  the  particular  freight  to  be  paid,  and   , 
directing  them  to  hold  the  proceeds,  and  abide  by  his 
future  advice,   On  the  £tb  March,  the  plaintiff  drew  upon 
Barclay  Brothers  a  hill  of  exchange,  of  which  the  follow- 
ing is  a  copy.      "  Demararay  4th  Marchf  1819.     Six 
months  after  sight,  of  this  second  of  exchange  (first,  . 
third,  and  fourth,  uopaid)  pay  to  G.  Boss,  or  order,  500/.  * 
sterling  value  receive^],  and,  charge  the  same  to  account,    % 
as  advised ;"  and  on  the  10th  of  the  same  month  advised 
then*  thereof  by  letter.    On  tjie  *th,  of  iV%,  1819,  the 
before-mentioned  bill  of  exchange,  wa?  presented  to  - 

t    <  Bprday 
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\ 
jfriiihy  Brothers  for  acceptance,  tiny  refits*!  to  ac-f       1*53. 

cept  it,  end  of  .inch  refina!  informed  die  plaiirtiff  by  -^f 
letter,  dated  1Mb  Map*  1819,  of  which  the  fottowirig  is  &$W 
an  extract:  ■*  We  have  bow  to  acknowledge  die  re* 
ceipt  of  your  favour  of  the  lOtb  of  Jfiwri,  advisiog  your 
draft  upon  as  to  A  Boss,  Esquire,  for  SOOt,  which  has 
appeared  for  acceptance,  bat  as  you  have  not  explained 
to  to  cm  <what  account  it  was  drawn,  and  aa  the  adverse 
sanation  at  your  brother's  aflsirs  imposes  the  necessity 
of  great  caution  in  oor  proceedings,  we  have  very  reluct* 
antly  yielded  to  the  propriety  of  giving  it  a  refusal" 
The  plaintiff  on  receiving  this  letter,  made  provision  for 
the  biH,  by  shipping  on  board  the  Jiliance  55  puncheons 
of  nun,  and  indorsed  and  forwarded  to  Barclay  Brothers 
the  biH  of  lading  thereof;  together  with  an  invoice,  with 
directions  to  sell  the  same  on  the  plaintiff's  account,  in 
order  that,  with  the  proceeds  thereof,  they  might  pro- 
tect the  said  bill  of  exchange  when  due*  On  the  6th  of 
Mmember9  Id  19,  that  biH  having  become  doe  and  pay- 
able* was  presented  to  Barclay  Brothers,  for  payment, 
and  upon  that  occasion  they  paid  400&  on  account,  but 
refused  to  pay  the  remainder* '  It  was  in  consequence 
protested  for  non-payment,  and  ultimately  the  plaintiff 
was,  in  virtue  of  security  which  he  hid  given  in  the 
odony  of  iXrauxranz,  obliged  to  pay  the  remainder  with 
damages  and  charges  thereupon.  The  net  proceeds  of 
the  55  puncheons  of  rum  shipped  ion  board  the  A&umct 
was  4filf.  1*.  11A;  and  the  4001.  paid  by  Barclay 
Brothers,  on  account  of  the  bill  of  exchange,  was  part 
of  those  proceeds.    The  case  was  now  argued  by 

Broughan,  for  the  plaintiff.    Unless  it  can-be^ewd 

that  die  plaintiff  neglected  the  terms  imposed  upon  him 

Vouh  Dd  by 
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1823.       %y  the  letter  of  credit  written  \>y  Barday  Brothers,  he 
— " ■      is  clearly  entitled  to  recover  in  this  action.    It  .appeals 

IiAIMO 

<igain*  by  the  case,  that  tile  bills  of  lading,  invoices,  and  orders 
for  insurance  were  regularly  sent,  and  the  only  semblance 
of  irregularity  consists  in  the  bill  hating  been  drawn 
at  six  months  sight  instead  of  90  days.  Upon  exarain* 
ing  the  letter  of  credit,  however,  it  wilt  be  found  that 
this  is  no  irregularity,  for  the  90  days  are  mentioned  in 
that  part  of  it  only  which  speaks  of  the  proposal  made 
by  G.Laing  ,  in  the  undertaking  of  the  defendant  said 
his  former  partner,  the  expression'. "  usual  date*'  is 
introduced.  The  plainfifl;  therefore,'  was  not  botmfi 
by  the  letter  to  draw  at  90  days,  and  Barc%  Bro- 
thers could  not  sustain  any  injury  by  the  extension  of 
the  time  to  six  months.  Brit  even  supposing  thdt 
they  had  a  right  to  refttse  acceptance  they  should  havfe 
given  notice  of  the  ground  of  that  reftisal,  and  then  the 
pWntiff;might  have  drawn  a  freA  bill.  Now,  in  their 
letter  of  the  11th  of  Afcy,  1*19,  the  ground  assigned 
for  the  rejection  of  the  bill,  is  the  embarrassment  of 
€f.  Lawtg's  afiairs;  no  hint  was  given  of  any  irregularity 
onihepart  of  theplainfiffi.  -  '  ; 

Campbell,  contra.  The  plaintiff  was  irregular  in  twd 
particulars ;  first,  in  not  slating  on  what  account  the 
bill  was  drawn ;  and,  secondly,  in  drawing  at  six  months 
instead  of  90  days.  Three  ships,  mentioned  in  the  letter 
of  credit,  were  to  be  sent  out,  the  Susan,  Henry,  and 
William  Penn.  The  Susan  was  first  laden,  and  the  bill 
of  lading  sent  to  Messrs.  Barclay  on  the  23d  of  January. 
According  to  the  letter  of  credit,  the  goods  were  to  be 
bought  by  the  plaintiff  in  Demerara,  and  consigned  to 
Messrs.  Barclay  m  London,  to  reimburse  themselves  and 
•■  !  pay 
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pdy  ovf*  the  siurpluftto  Gf.  ,£ai<g,.  foj:  whose  benefit  the       1823. 


Lain* 


speculation  was  entered,  into*     [5qyfcy  J*    There  is 
jtytyhtag  to  she*. that  it  ,was  for  his  benefit.]    The  fir/st      against 

Barclay^ 

*?argo  wa*  consigned  U>  be  disposed  of  according  to  the 
Qrigilial  agreement, .  But  afterwards  goods  were  seat  fy 
the  .Henrys  and  the  plaintiff,  by  letter  of  the  26th  of 
E&nmry*  18llfc  directed  that  the  surplus  of  that  cargo 
should  go  in  a  different  course,  viz.  according  to  his 
future  advice..  On  the  4th  of  March>  1819,  the  bill  in 
question  was  drawn.  Messrs.  Barclay  then  had  two 
cprgoea  iij  their  hands  to  be  disposed  of  in  different 
ffljfUJ  and  the,  plaintiff  not  having  stated  upon  account 
S$  which  .Jbt  draw*  Messrs*  Barclay  kpew  not  against 
which  they  were  to  cbaige  the  bill.  That  this  is  an 
ipjporto^tixregulwdty,  appears  from  the  difficulty  which 
htp . arisen. from  U%  G+Laivg  has  become  bankrupt, 
and  his  assignees  claim  the  proceeds  of  the  cargo  by  the 
Susan  without  allowing  the  amount  of  this  bill.  Drawing 
in  this,  manner  was  therefore  a  plain  departure  from,  the 
original  contract,  and  absolved  Messrs.  Barclay  from 
jhpir  obligation  to  accept  ;  But,  secondly,. thpre  wo? 
irregularity  in  drawing  at  six  months  sight  instead  of 
DO  days.  The  expression  "  usual  date"  in  the  latter 
part  of  the  letter  of  the  3d  of  September,  1818,  refers  to 
the  90  days  in  the  former  part  of  it;  but,  even  if  that 
be  not  so,  in  order  to  help  the  plaintiff,  the.  jury  should 
have  found  that  six  months  is  the  usual  date,  and  nothing 
of.  that  sort  appears  upon  the  cose.  If,  indeed,  the 
variant  could  not  possibly  be  injurious,  the  defendant 
might  not  be  able  to  avail  himself  of  this  objection ;  but 
he  may  be  prejudiced  by  it  in  several  v?ays.  Acceptances 
at  distant  days  are  discreditable,  and  may  on  that  ac- 
count be  injurious  to  a  commercial  bouse.  But  another 
D  d  2  injury 


B*tt*UkT. 
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1823.  injury  may  also  arise  from  it,  the  letter  written  by 
V*  •  Messrs,  Barclay was  in  the  nature  of  a  guarantee  for 
G.  Laing,  and  was  therefore  a  giving  of  credit  to  him 
for  90  days.  Now,  if  the  goods  proved  insufficient  to 
cover  the  advances,  as  soon  as  the  bill  was  paid,  Messrs. 
Barclay  might  have  sued  G.  Laing,  and  therefore,  by 
drawing  at  six  months,  the  plaintiff  imposed  upon  them 
the  necessity  of  giving  to  G.  Laing  credit  for  that  period 
instead  of  90  days ;  and  if  it  be  considered  that  G.  Laing 
was  not  the  principal  in  this  transaction,  still  the  same 
argument  applies,  for  then  an  extended  credit  would 
be  given  to  the  plaintiff  instead  of  his  brother.  In  either 
of  these  ways  the  defendant  may  be  injured  by  the 
irregularity  of  the  plaintiff,  and  was  therefore  justified 
in  refusing  to  accept  the  bill  in  question,  and  the  plain- 
tiff shewed  his  acquiescence  in  that  refusal  by  sending 
other  goods  to  provide  for  the  bill. 

Brougham,  in  reply,  was  stopped  by  the  Court 

BatleyJ.  It  seems  to  me  quite  clear,  that  our 
judgnfent  should  be  for  the  plaintiff.'  This  was  an 
action  against  the  defendant  for  not  accepting  a  bill  of 
exchange  in  pursuance  of  his  contract  so  to  do.  That 
engagement  was  contained  in  the  letter  written  by 
the  defendant  and  his  late  partner,  on  the  3d  of  Sep- 
tember, 1818,  wherein  they  state,  that  a  proposition  had 
been  made  to  them  by  G.  Laing  on  behalf  of  the  plaintiff, 
and  that  they  consent  to  make  the  advances  required 
Upon  certain  terms ;  and  that  no  irregularity  appearing, 
they  will  accept  the  plaintiff's  draughts  at  the  usual  date 
to  the  extent  of  30,000/.  On  the  15th  of  January,  1819, 
the  plaintiff  transmitted  to  Messrs.  Barclay  an  order 

14  to 
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to  insure  goods  by  the  Susan,  value  8001.,  and  on  $e       J  823. 

30th  of  the  same  month  he  pent  the  bill  of  lading  and       77)7" 

invoice j  on  the  11th  ot  February,  he  $ent  an  oro!er  to 

insure  goods  by  tjie  Henry,  value  1800/,,  and  on  the 

26th  of  that  month  t^e  bill  of  lading  and  invoice  of 

those  goods.     The  plaintiff,  ^lierpfore,   complied  with 

the  conditions  imposed  by  tfye  letter  of  the  3d  of  Sep- 

tember,  ,1818,  as  to  bills  of  ja^iqg*  invoices,  and  orders* 

to  insure  upon  goods  to  the  value  of  2600/.    That 

being  so,  on  the  4th  of  March,  1819,  he  draws  the  bill 

in  question  for  500/.,  and  the  question  is,  whether  it  be 

such  as  the  defendant  was  bound  to  accept.    It  was* 

drawn  at  six  months  and  not  90  days  sight,  and  was- 

.directed  to  be  charged  to  account  as  advised,  without 

specifying  to  the  account  of  which  cargo  it  was  to  be 

charged.     This  bill  being  presented  for  acceptance, 

Messrs.  Barclay  reject  it,  and  in  a  letter  of  the  1 1  th  of 

May,  1819,  assign  the  following  reasons,  "  as  you  have 

not  explained  to  us  on  what  account  it  was  drawn,  and 

as  the  adverse  situation  of  your  brother's  afiairs  imposes 

the  necessity  of  great  caption  in  our  proceedings!  we 

have  very  reluctantly  yielded  to  the  propriety  of  giving 

it  a  refusal."    No  objection  was  then  made  to  the  six 

months  sight;  apd  the  situation  of  G.  Laings  afiairs 

has  not  been  urged  to-day ;  the  only  ground,  therefore, 

stated  in  that  letter  for  rejecting  the  bill,  and  still  relied 

upon  by  the  defendapt,  is  that  the  account  whereupon 

jt  was  drawn,  was  not  specified.    Now,  the  defendant 

and  his  late  partner  had  at  that  time  the  bilk  of  lading 

of  the  goods  shipped  on  board  both  the  Susan  and  the 

Henry,  and  might  therefore  charge  the  bill  in  question 

to  the  account  of  either  of  those  cargoes  at  their  election 

er  they  might  have  written  to  the  plaintiff  for  further 

D  d  3  directions. 


Barclay. 


tz-9   * 
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1823.  directions,  llie  usage  of  trade  mignY  perhaps  make  it 
^T^""  necessary  for  the  drawees  to  write  and' enquire, 'tkit  the 
'against  law  certainly  does  not,  under  such  circumstanced,  ab- 
solve them  altogether  from  the  obligation  to  accept. 
But  it  is  urged  in  the  second  place,  that  fhe  extension 
of  the  time  that  the  bill  was  to  run,  was  an  irregularity, 
and  that  the  defendant  may  now  insist  upon  that  as  a 
defence,  although  it  was  not  mentioned  in  the  first 
instance.  If,  indeed,  the  original  letter  had  said,  that 
the  bills  should  be  drawn  at  i)0  days  amino  other  date, 
there  might  have  been  some  weight  in  that  argument, 
but  unless,  it  can  be  rendered  quite  clear  that  such/Was 
the  understanding  of  the  parties,  the  objection  will  not 
prevail.  Now  it  appears,  that  90  days  was  the  time  pro- 
posed by  Gt  Laing  on  behalf  of  the  plaintiff,  and '  the 
defendant  answers,  that  he  will  accept  at  the  usual  date. 
If  six  months  had  been  unusual,  the  jury  might  have 
found  it  to  be  so.  But  aq  they  have  not  so  found  it*  and 
as  the  defendant  himself  did  not  at  first  make  this  ob- 
jection, we  are  well  warranted  in  saying  that  it  is  not  an 
unusual  date.  One  observation  made  by  Mr.  Campbell 
at  first  produced  a  considerable  impression,  viz.  that  the 
extended  date  might  delay  a  suit  against  the  plaintiff, 
and  that,  in  the  mean  time,  he  might  become  insolvent, 
and  in  that  point  of  view  it  might  be  injurious  to  the 
acceptors.  But  taking  all  the  circumstances  into  con- 
sideration, it  is  quite  manifest  that  Messrs.  Barclay 
meant  to  accept  the  plaintiff's  bills  on  the  security  of 
money  or  produce  in  hand,  to  answer  the  amount  of 
them,  and  not  upon  the  personal  security  of  either  the 
plaintiff  or  his  brother  G.  Laing.  So  that  it  could  not 
be  injurious  to  the  defendant  to  accept  bills  at  six  months 
instead  of  DO  days.  Both  the  objections  relied,  upon 
17,-  are 


iNTH5;3p^.4ra,y^8  of  GEORGE  IV.  407 

*re, therefore  unavailing,  and  the  plaintiff  is  entitled  X 82$. 
to  retain  the  verdict .  which  has  been  found  in  bis  j,^ 
favour.  <*««*' 

.    Hqlbotp  ajid  Best  Js.  concurred. 

.    ,  .  .    Postca  tp  the  plaintiff 

Hall  against  William  Smith*  .* 

A  SSUMPSIT  by , the  .bearer  of  ten  promissory  notes  Wh«*  a  pro- 
.  for  U,  each,  against  the  defendant  as  the  maker.  ^£2Lg  "I 
ThQ  notes  were  all  in  the  following  form,  and  signed  by  ^^Z^ 
ihe  defendant.    "I  promise  to  pay  the*  bearer  on  de-  $£b£jT 


wwd,  12.  vjjue  received,    Southampton,  the  24th  day  of  *"?**  ■*■■* 

*         and  nit  put- 

MfiTcJh  1818.    For  W.  Smith,  W.  P.  Smit/i,  and  W.  R.  n«:  Held. 

that  the  party 

Tm^ior.  W.Smith:'    The  said  W.Smith,  W^P.Smkk,  «i«nk,g™ 
and  JF.  A  Taylor,  were  at  the  time  of  making  the  said  to  be  sued  up* 
notes,  bankers  and  copartners.     The  defendant  pleaded  **" l 
in  abatement,  that  the  promises  were  made  jointly  with 
W.  P.  Smith  and  W.  R.  Taylor,  and  not  by  the  defend- 
ant alone^  and   issue  thereon.     At  the  trial  before 
Burrough  J.,  at  the  last  Summer  assizes  for  the  county 
of  Southampton,  a  verdict  was  found  for  the  plaintiff 
for  10t  damages,  subject  to  the  opinion  of  this  Court 
as  to  the  several  liability  of  the  defendant  on  the  fore- 
going notes.    The  case  was  now  argued  by, 

•  Seluyn,  for  the  plaintiff.  The  word  /  being  intro- 
duced at  the  commencement  of  this  note,  it  must  be 
construed  as  if  each  partner  had  severally  signed. his 
nam6.  If  it  had  been  intended  to  create  a  joint 
Dd4  liability 
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tt  u    ,  ,   *..,.       ..v  ..?   .h*  t,..J     •  ,'•:       -  },}    ,,  -s     -  •     «, 

.  iVxyyA«f<jj;«(Wi(  Aff^u^  AdroiBptratrix  of , 
ril, .:       .,  ML  D^A^T9Wk.4©ce9se4.f,        ;.   .. 

foteSnfSi  (COVENANT,  by  tlje,4eyiw  of  the  lessor,  against 
]^fc^^  -  the  admjiiktmtrix  of  ihe  fosse*  The  dcdarafton 
aiMMofthe     stated?  that*  at ; -the  tune  >o£,  makiqgjhe  tease  T&ww 

latter  for  yean, 

the  lessee  yield-  J^t#Ott  the  ltSK>r..Wa^ses*etUl»  fee  ofj  tl^ 4«OU»«l  tap- 
ing and  paying  •  •      •  •>      «  <• 

totheieaor,  meat*  with,. the  appurtewwx*,  aim  pUo,  of .  a.  certain 
aldgna7ctrtain  buU|  and  being  so  *&*$>  m  tfa  2tth  Jupct  113$,  by 
^rtein^itoanl  i*dentqi*  ^de  mated,  to  JX.JXJrtkur,  his  PTrantpffs,  afr 
minitrtTftoCTy  And  amiflrinj  ^  clove  of  Jbji£  ^MpptheT'  with 


also  doing  suit 

to  the  mill  of     certain  common  of  pasture  in  the  indenture  described, 

tlw  lessor,  bis  r 

heirs  and  ur     habendum  for  99  years,  if  Ohr^e.  persona  therein  men- 

signs*  by  grind*  ' 

ing  ail  such  tieiied  should  so  long  live,  yielding  an}d  paying  to  the 
should  grow  lessor,  his  heirs  and  assigns,  certain  rents,  *tyn«.  of 
%*£+-.  oK^ey,  poy^ents,  and  morns ,  and  ol*>  doing  certajn 
S^STde^  Mt*  *!>d  services  in  the  indfn&ire  jpsntioued ;  And  also 
^th^ri^-1-  4mo«ai4t  to  tl^aniU  of  the  said  TJmuu,  his  heirs  *nd 
J^f^f^  assigns,  called  Trtgamere  mill>  by  grinding  all  such,  corn 
to  thesameper-  there  as  should  grow  in  ori  upon  the  dose  thereby.de* 

son:  Held,  ° 

that  the  reser*-  mised  during  the  term.    The  declaration  then  stated 

ation  of  the 

suit  to  the  mill  the  entry  of  .the  lessee,  and  that  the  lessor  being  seised 
tun  of  a  rent>L  4n  »feo  of  the  reversion  of.  the  demised  premises,  by  his 
Spiled'c^e-  ▼*/  dwrise^  $he  same,  and  also  the  said  mill  unto  three 
iT^tlng*"  per*>njB  m  $&  will  mentioned,  their  heirs  and  .assigns, 
from  the  red.     to  ^  ^  Qf  fa  plaintiff  for  his  life;    that  the  lessor 

dendutn,  was  a  * 

covenant  that     died ;  and  that  by  force  of  the  statute  made  for  trans- 

run  with  the 
land  as  long  as 

the  ownership  of  the  mill  and  the  demised  premises  belonged  to  the  same  person,  and  con- 
sequently that  the  assignee  of  the  lessor  might  take  advantage  of  it, 

j  „  ferring 


& 


Vtttak 

against 

AfcTHUR. 


in  th*  *o  k  *vAi\'<Alis  of  GEORGE  IV.  41 1 

ferring  uses  into  possession,  the  plaintiff  became  seised  1823. 
of  the  reversion  in  the  demised  premises  and  of  the  mill 
for  the  term  of  his  life ;  that  the  lessee  died  intestate 
during  the  continuance  of  the  term ;  and  that  admini- 
stration was  duly  granted  to  the  defendant;'  and  that 
one  of  the  persons  for  whose  life  the  lease  was  granted 
was  still  living.  Breach,  that  after  the  plaintiff  became 
Beised  of  the  reversion  of  the  demised  premises  and  of  the 
mill,  and  during  the  lifetime  of  the  lessee,  corn  grew 
upon  the  demised  premised  which  ought  to  have  been 
ground  at  the  mill;  yet  the  lessee  in  his  lifetime,  and  the 
defendant  since  his  death,  did  not  do  suit  to  the  mill  of 
the' plaintiff}  by  grinding  there  the  corn  so  grown  upon  . 
the  demised  premise,  but  wholly  neglected  so  to  da. 
To  thfe'decftirtitfen  there  was  o  general  demurrer. 

ki  *  Jft  FoUotk,  in  support  of  the  demurrer.  This  is  not 
a  covenant  which  funs  with'  the  land,  for  it-  does  n6t 
'  affect  the' nature,  quality,  or  value  of  the  thing  demised. 
In  Spencer**  case  (a)  it  i*  laid  down,  that  if  the  lessee 
covenant  tot  him  and  his  assigns,  to  build  a  house  upon 
^theftnfid  of  the  lessor  which  it  no  parcel  of  the  tontae, 
^^  to  4pay  any  tottftttfal  sum  to  the  letto*,  >ot  to  a 
stranger,  it  shall  not  bind  the  assignee  because  it  is 
merely  collateral,  and  in  no  maimer  touches  or  concerns 
the  tiling  that  was  demised  or  assigned  over ;  and 
therefore,'  the  assignee  cannot  be  charged  with  it  no 
more  than  any  other  stranger.  Now,  here  the  act  re- 
quired to  be  done,  is  to  be  done  upon  land  of  the  lessor, 
which  is  no  parcel  of  the  demise.  In  BaUy'Vi  Wetts{b)> 
the  lessee  of  tithes  covenanted  not  to  let  any  of  the 

(a)  H  Rep.  16.         --     (*)  5  mi**6.  •  fTilm.  tfol*h  «4,  S.  C. 

farmers 
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.  Abtuur. 


1828.       farmers  of  the  parish  hsfre  any  part  of  the  tithes ;  and 
this  was  held  to  be  a  covenant  running  with  the  land, 
expressly  on  the  ground,  that  die  thing  to  be  done 
concerned  the  thing  demised,  and  tended  to  support  and 
preserve  the  estate  of  tithes  in  kind.    In   Vernon  v. 
Smith  (a),  a  covenant  to  insure  against  fire  premises 
situated  within  the  weekly  bills  of  mortality,  was  held  to 
be  a  covenant  which  runs  with  the  land,  because,  by  the 
14  G.  3.  c.  78*»  the  landlord  was  entitled  to  have,  the 
sum  insured  laid  out  in  rebuilding  the  premises,  and 
therefore,  that  it  was  equivalent  to  a  covenant  to  lay  out 
the  money  in  rebuilding  the  premises.    In  the  Mayor  of 
Congleion  v.  Partisan  (b),  the  lessee  covenanted  not  to 
hire,  persons  to  work  in  the  mill  who  were  settled  in 
other  parishes  without  a  certificate ;  and  it  was  held  not 
to  be  a  covenant  running  with  the  land,  although  by 
possibility  it  might  affect  the  value  of  the  land  by 
creating  a  greater  number  of  the  poor.    In  Pvrfra/* 
£as£  (<?)  the  covenant  was,  that  the  lessee  of  a  tavern  should 
account  monthly  to  the  lessor  for  the  wine  which  he 
sold,  and  should  pay  unto  him  so  much  money  far  every 
ton  sold;  and  it  was  the  better  opinion  of  the  Court, 
that  it  was  not  a  covenant  running  with  the  land  or 
reversion,  but  was  a  collateral  thing,  and  did  no£  pass  to 
the  assignee  of  the  lessor*    This  doing  suit  to  the  mill 
is  not  in  the  nature  of  rent,  for  rent  is  incident  to  the 
reversion.    Now  here,  if  the  original  lessor  had  parted 
with  his  property  in  the  mill,  the  doing  suit  at  the  mill 
would  be  a  servioe  due  to  the  owner  of  the  mill,  and 
not  to  the  owner  of  the  reversion  of  the  demised 
premises. 

(«)  5  Barn.  *  A.  1.      (A)  10  £atf,  130.      (c)  Moore,  2i3.    Godb.  120. 

Gaselce, 
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Gasdee,  contra.    The  doing  suit  at  the  mill  is  in  the       1823. 
nature  of  rent,  and  may  have  been  reserved  in  lieu  of 
an  additional  rent*    It  is  more  connected  with  the  land 
than  a  money  rent;  for  the  produce  of  the  land  itself 
is  to  be  taken  to  the  lessor's  mill,  and  he  is  to  derive  a 
profit  out  of  it    The  case  from  the  Year  Book  of  the 
42  jEtf.3.  3.  is  expressly  in  point.      That  case  is  thua 
stated  in  Spencer's  case,  (a)    "  Grandfather,  father,  and 
two  sons ;  the  grandfather  was  seised  of  the  manor  of 
ZX,  whereof  a  chapel  was  parcel :  a  prior,  with  the  as* 
sent  of  his  convent,  by  deed  covenanted  for  him  and  his 
successors  with  the  grandfather  and  his  heirs,  that  he 
and  his  convent  would  sing  all  the  week  in  his  chapel, 
parcel  of  the  said  manor,  for  the  lords  of  the  said 
manor  and  his  servanta,  &c    The  grandfather  did  en- 
feoff one  of  the  manor  in  fee,  who  gave  it  the  younger 
son  and  his  wife  in  tail ;  and  it  was  adjudged  that  the 
tenants  in  tail,  as  terre  tenants,  (for  the  elder  brother 
was  heir,)  should  have  an  action  of  covenant  against 
the  prior ;  for  the  covenant  is  to  do  a  thing  which  is 
annexed  to  the  chapel,  which  is  within  the  manor,  and 
so  annexed  to  the  manor  as  it  is  there  said.    Bat  if  such 
covenant  were  made  to  say  divine  service  in  the  chapel 
of  another,  there  the  assignee  shall  not  have  an  action 
of  covenant ;  for  the  covenant  in  such  case  cannot  be 
annexed  to  the  chapel,  because  the  chapel  doth  not 
belong  to  the  covenantee,  as  it  is  adjudged  in  2  H.  it.  6.b. 
But  there  it  is  agreed  that,  .if  the  covenant  had  boen 
with  the  lord  of  the  manor  of  D.  and  his  heirs,  lords  of 
the  manor  of  D.  and  inhabitants  therein,  the  covenant 
shall  be  annexed  to  the  manor,  and  there  the  terre 

(a)  5  CM*,  18. 
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•    v^T*     Uwd*"    (H*sw  ***  stopped  by  One  Cou*.),      .     , 


against 


Bay***  J.  lata  of  opinion;  that  this  it  a  covenant 
which:  runs  witk  the  land,  sotuuto  entitle  the.  assignee, 
of  th*  reversion  to  maittlakrthiaActwn,  whinb  isbrewght 
against  the  defendant,  not  as  assignee,  but  a*  .personal 
representative  of  the  lessee.  An  actio*  * at  the  suit. of 
the  assignee  of  the  reveesion  is  osuutaMtfhfo  in  seme 
cases  at  common  law-;  in  othcrv  under  the,  jftAtJJtejgC 
the8SJEfe»8.  IjnthatJfc^ 
the  Conner  das*  ,  TteilmmM*&v*MmAfr*4vM jaaA 
whatever  service*  or  sufc  a**  thereby  x#wm&  ptfttftk* 
of  the  character  of  rent*  Vop*«Rfe,«f :«tbe ; service*  -M 
be  rendered  to  (be  lesqpr  irij&is  x»*eri*,  that  --the-  h*m> 
shall  grind  all  the  corn  grown  uponr  the-  <temit*4>  pftf-i 
mises  at  the  lessor's  mill.  It  is  true  that  rent  goes  with 
the  retepionof  the  land  in  rwpe<**af  wftoh-jt  *s  re* 
served*  But  in  this  eas*  fit  the  -,  time/  of,  granting  the. 
leaflet  the  lessor  was, seised  fa  fee  of  tbtrffiiU*  9*,  wcfl  M 
of  <h*  Jreversion  of  the  ptemtaa  devised j  and*  therefore* 
tQ.joqg  as  the  property  in  the  mill  and  the  reversion  of 
the  cteopsed  premises  continued  to  be  in  the  e*me  per* 
son,  the  suit  to.  the  :miU  would  continue  to  be  a. suit  due 
to  the  ownear  of  the  reversion  of  the  demised  premises, 
a**l  would,  ttapfrlfe  in  that  .respect,, be  in  the  nature 
of  a  pent*  It.  is.  by  x#  me*ns  unusual  for  the  owner  of 
e.jpaQ§Hmewl  estate  to  stipulate  with  his.  tenants  that 
ljb^^hpu)4  ^arry  «*lMo:  bis  tt^n^iop,  and  perform 
qtbphftRifor  §mk#h  ;«4.  ^s  kmgtaB.fhe  ownerabip.of 
itaffffflWtt  W$&*  JPtete  continues  Jin  the  same  per- 
#f  n,  tbote  #4grvioea  are  in  the  nature  of  rent,  to  be  ren- 
d?ml  to  .the  reyersioaex  of  the,  lands  demised.    Now 

here, 


Hoxroyb  J*  The  case  oked  from  the  Ytar-boohi 
of  the<4ff  EAw;3.  seems  to  me  to  govern  the  present, 
and  is  much  stranger*  I  think  this  is  a  covenant  raft- 
niftg  with  the  land  at  common  law.  Here  the  eloee  was 
leased  to  the  kssee,  hk  executors,  administrators,  and 
assigns,  yielding  the  rents,  arid  doing  the  anits  and  ser- 
vices therein  mentioned.  The  suite  and  servicer  are  to 
be  rendered  by  the  lessee,  hk  executore,  administrators, 
and  assign^  to  whom  the  lands  are  leased;  and  this 
suit  is  to  be  rendered  to  the  mill  of  the  lessor,*  his 
heirs  and  assigns;  so  that  it  appears  to  bave.beenthe 
intention  that  the  assignees  of  die  lessor  And  lessee 
should  be  bound,  for  they  are  expressly  named,  and  tha* 
suit  should  be  done  to .  the  rtiU  as  long  as  it  continued 
to  be  the  property  of  the  lessor,  hi*  heir*  or  assigns,  ;  It 
has  been  said,  that  the  things  to  be  donfedoa  not  aflfect 

the 
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her*  the  plaintiff^  ttoreveiiriottfcr  of  the  thihg  demised,        189% 
and  also  atfaer  of  she  Will,  v  In-  tkb  <M  cMd  from  the       ~~~ 

VTTtAir 

42  Ed.  3.,  the  prior  and  his  successors  took  no  interest  J5?*- 
in  thohttd*  ytt  dm  covenant  falsing  in  the  chapel  was 
heMtoron  wkb  the  land.  Here  the  covenantor  i* 
tenant  of  letad  to  the  covenantee,  and  the  suit  to  be 
dotte  to  the  mill  is,  in  reepect  of  the  land  deifcised.  •  -  It  if 
not  necessary  for  Us  to  decide  what  the  case  would  4>e 
if  theowndt&Mpof  the  land  demised  and  the  mitt  had 
toe&fetfvered*  '  Her^the  kssor  oonlinufd  owner  of  the 
reversion  of 'the  dettihed  premises  andof  th#  mill  from 
footktie  of-gi«tfngi*e  tese^till  the  time  of  his  death, 
arid  the  pkiimi$i  as  bir  devisee,  then  became  entitled  to 
both,  and  now  continues  so.  My  judgment  is  founded 
entirely  on  'the  unity  of  dWe  to  the  revertion  of  the 
land  demisted  and  totfae  mill*  -  • 
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1^£U  t&eknd.  ,Bnt«ft  afi«ts,jlb*  poOM  nf  the  land,  md>' 
generally  speaking  th^^ate  eonjtdeeed  the  same  thing 
as  the  land  itself;  for, tf  the  fcw»ia  this  ease  hrfd  had  * 
mill  of  his  own,  be  woaMljtitt  hate  fceen  bopnd  to  grind 
the  corn  grown  upon  the  demised'  premises  >at  the  lest 
sot's  mill,  and  the  prie*  paid  fer  the  grinding  of  sack 
com  would  be  in  the  nature  of  a  varying  vent  to  theta* 
9or,aBdfldeductk)nftomtfaepe0gttoftbele6«ee.  Buti* 
is  said  tiiat  as  the  thing  repaired  to-be  done  >by  the 
covenant  is  not  to  be  dane  «po*  llm  land  demised,  hnt 
upon  other  land  wbtdbJmight  toCim%N  - 
be  the  land  of  the  lessor;  it  does  not,  therefore,' 
tile  land  demised,  and,  consequently,  that  the  assignee 
cannot  take  advantage  pf the  covenant/  I  amx>f  opinion^ 
however,  that  iaasmneb  as  the  JhUtg  t*  be  done  Is  to  be 
done  at  a  mill  which  bdongedto  tbeiemorntth*  tiart 
of  making  the  lease,  and  which  has  always  continued  .. 
to  tiehmg  to  the  owner  4>f  the  reverrioi  of  the  land  - 
demised,  that. the  covenant  to  be  implied  torn  the 
reddendum  is  in  the  nature  of  a  covenant  to  render 
a  rent,  and,  consequently,  that  it  is  a  covenant  that 
ran*  with  die  land.  It  is  said,  that  it  is  not  in  the 
nature  of  avert,  because  itwail  not  fcllow  the  reversion, 
ferif  the  property m  the  mill  and  the vevenfon-of  the 
demised  premises  became  severed,  the  service  asnst  fct 
mttdefedt»*he4>wiier«fthenli^ 
of  the  wersion  of  the  demked  promises.  As* tag, 
however,  as  the  mill  ?md  the  reversion  of  the  demUsd 
premises  bekmg:to<4lie  same  penra,  the  sto*o  the  mttl  * 
is  asertiofrto  he  vemfere&to  the  rsWrrfoneifi^tlfe^ 
mieBaiprainiamvmtdM  - 

the  reversion,  and  in  that  respect  paitAh«iOfafte*ift«u#e  ^ 
of  Item*  *mi&v>%£mtime  of  granting  the  fease> 

*  2  *    *flie 


in  the  to* 4*9  Yt*M  of  GEOBGE  IV.  41 T* 


Bssr  J.  I  am  of  the  same  opinion.  Here,  die  re- 
version of  the  land  demited,  and  the  property  in  the 
mill,  belong*!  to  the  lessor  during  his  life,  mid  at  bis 
death  passed  to  kit  devisee*  and  they  now  continue 
united'  in  bint.  At  all  times,  therefore,  the  grimfing  of 
the  corn  at'  the  mill-  in  question  was  in  the  nettire  of  * 
reifeoervice  to  the  owner  of  the  reversion  of  the  demised 
premises.  The  general  principle  is,  thai  if  the  perform- 
ance of  the  covenant  be  beneficial  to  the  reversioner,  in 
respect  of  the  leaser's  demand,  and  to  no  other  pencil, 
bis  assignee  may  sue  upon  it ;  but  if  it  be  beneficial  to 
the  lessor,  without  regard  to  his  continuing  owner  of 
the  estate,  it  is  a  mere  collateral  covenant,  upon  which 
the  assignee  cannot  sup.  I  think  that  the  performance 
of  the  covenant  in  this  case,  in  the  events  that  have  oe* 
eurrad,  would  always  have  been  beneJkriel  tat  be  osvae* 
of  the  reversion  of  the  demited  peesnwes,  and  to  em 
other  punupft  aod,  therefore,  that  it  it  tveoveneat  which 
numwgth  the  least 

Judgment  for  tbepkuMiff. 

Vol-  I.  E  e 


Vtvtam 

AwtMtnu 


the  lesser  was  stfised  in  fee*  of  the  land  demised,  and  of  la&fc 
the  mill,  and  continued  so  seised  of  the  latter,  and  of 
the  reversion  in  the  former,  until  Iris  death,  when  his  in- 
terest in  both  vested  in  the  ptahrtMT,  as  devisee.  From 
the  time  of- granting  the  lease  to  the  present  time,  the 
grinding  of  the  corn  at  the  mitt  was  In  the  nature  of  a 
rent  tottbo  reversion**,  issuing  out  ef  and  rendered  in 
respect  of  the 'demised  premises.  For  these  seasons,  it 
appears  to  me  that  the  assignee  ;may,  under  the  eirctm- 
stances  tafcw  eeVamsgt  of  fhe  eoverfant,  and,  cense- 
qflSOdyy  4m  the  jfojsslff  is  <e*tMed  tolhe  judgment  at 
the  Court, 
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E^mbai*  and  Others  against  Newman. 


land  c&S?  ASSUMPSIT  by  the  pl*jMti0»v  to  reeover  the  sum 

■l^etivdy  car-  .  of  1O0O&*  as  movey  tad  and  received  by  the  An 

buriiMHof  fondant  for  their  use.     Ptea,  the  general  issue.    At  the 

juuMonc   b.  ***•■>  «*  the  London  sittings  after  Muhnelmm  term,  Id 
b^p^d  the.  year,  of  our  LoniieJl,  before  Lend Elhmborovgb 

Jnat^* *  C* *»•*■  BUb^F  wm  nonsuited,  wder  hi»  Lotfthlpfr 

JjlJInPfc 23  d*rect*on  •  but  in  the  following  term  a  rule  nisi  waa  ob- 


notesand  other  tabled  for  a  new  trial,  and  on  shewing  cause,  the  Court 

•ecurities  of 

each  other  to     direeted  the  facts  to  be  stated,  for  the  opinion  of  the 

nearly  the  aunt 

Tnr  Court,  upon  the  following  case.    The  plaintiffs,  long* 


5groQf2?.and  previously  to  and  on  the  8th  of  March*  181$  carried 
thaVfet!  p2?  on  *•  bosiness  of  bankers,  in  copartnership,  at  Maid± 
^d  ^J^t  ***** «»  JKert*  under  the  firm  of  the  "  Maidstone  Bank" 
^^utdCoT0'  Previoa»1y  to  the  17th  JWfwwjft  1816, Edward  Pttrfbld> 
pexUy  attbeir  John  Sprmget,  and  IPtffeim  Margmon  Penjbld,  earned 
at  the  houue  of  on  the  business  of  bankers,  in  copartnership,  ft  Mmd* 

fhafiy  egentf  in 

London,  who     dun*  aforesaid,  under  the  style  and  firm  of  the  "  Emtitk 


oTSe^atfoa  Bank;"  and  on  the  said  17th  February,  1816,  their 

^J^^l  partnership  was  dissolved,  and  notice  was  inserted  in 

%$£*^  the  London  Ga*#te>  and  MaidWne  paper  of  the  S0th< 

rworerthe  of  that  m^nth ;  and  the  said  plainttflfe  were  acquainted 

amount  to  re-  ■  ^ 

cetad,inan  with  this  notice  on  or  about  the  same  day*    From 

iiey'Ll  an?"  spell  dissolution  until  the  7th  of  March,  Id] 6,  the  bu- 


pmhSnaf  swese  of  the  Kentish  bank  was  carried  on  under  the? 
same  style  of  the  Kentuh  bank.  Messrs.  Perfrtd  did 
aofcissu*  any  new  notes,  but  continued  to  re-issue  and 
receive  inpayment  the  notes  which  bad  be#  previously 
kittled  in  the  names  of  themselves  aftfl  Mr.  Springet. 

The 


BwnQuh 
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The  said  Maiditone  and  JGrrtikft  banks  r&pectively 
for  many  years  previously  to  and  also  afte*  'the  disso- 
lution of  the  said  partnership,  continually  until  Messrs. 
Pen/bid  stopped  payment,  as  hereinafter  mentioned, 
daily  exchanged  die  checks  and  drafts  which  they  held 
Xtpott  eacii  other,  they  did  not  receive  the  balance  in 
favour  rf  the  one  bahk  in  a  payment,  bat  it  (!he  checks 
and  draft*  held  by  Otfe  of  the  banks  exceeded  the 
amount  of  the  checks  and  drafts  held  by  the  other,  it 
wal  the  practice  of  the  bank  from  which  the  balance 
way  payable  tb  deliver  to  the  other  a  meriiorandum  of 
exchange,  to  be  ptodu&d  and  allowed  upon  the  next 
general  exchange  of  their  respective  promissory  notes, 
checks,  and  drafts,  which  they  held  upon  each  other. 
^Such  general  Exchange  was  made  usually  once,  and  if 
the  balance  was  thought  great,  twfce  and  three  times  in 
every  week;  and  if,  upon  such  general  exchange,  the 
balance  in  favour  of  eithef  bank  exceeded  100&,  such 
balance  was  immediately  paid,  either  by  a  draft  or  bill 
on  London,  to  the  bank  id  whom  the  balance  was  due ; 
but  if  the  balance  did  not  exceed  ICiOfc,  in  that  case,  a 
memorandum  of  exchange  was  given  in  the  same  man- 
ner as  upon  the  daily  exchange  of  checks  and  drafts,  to 
b4  produced'  and  allowed  upon  the  next  general  settle- 
ment. On  the  6th  March,  1*16,  Messrs.  Ramsbottom 
stod  Co.,  the  Lohdon  agents  of  Messrs.  Penfold,  stopped 
payment,  and  Messrs.  Tenfold  continued  to  pay,  during 
the  t&irnl  banking  bouts  of  that  day,  but  did  not  open, 
the  bank  on  the  ftflldwing  morning,  or  afterwards.  On 
the  efvenmg  of  the  6th  df  Match*  Messrs.  Penfolt  Had 
verbal  information  df  the  stoppage  of  Messrs.  Earns- 
bbttm.'  At  ttte  dose  of  the  banking  business  on  fhaSt 
day,  the  situation  of  thte  Kentish  bank  with  the  plaintiffs 

E  e  2  was 


mm.      was  as  follows :  —  The  Kentish  bank  hekL  securities,  re- 
_~~       ceived  after  the  1st  of  March*  to  the  amount  of  703& 
jglijliuff      The  plaintiffs  held  various  securities^  upon  the  Kentish 
srnvtM     bank,  to  the  amount  of  29j6/~  and  notes  of  Messrs. 
Pen/bid,    Spripget,    ano!   Pertfoldy    to    the  aniounf    of 
4292.,   amounting   together    to    7.ifi|. ;    all  which  t  se- 
curities and  notes  were  received  by  the  plaintiffs  after 
the  17th  of  February,  1816.     On  the  l£th  of  AfarcA* 
1816,  Messrs,  Penfold  committed  an  act  of  ^ankruptcj^ 
upon  which  a  commission  was  issued  ^gainsLtheni^  and 
they  were  declared  bankrupts.  Spripget,  however,  baring 
about  a  fortnight  afterwards  also  committed  an  act  of 
bankruptcy,  the  first  commission  was  superseded,  and 
another  was  awarded  against  him  and  Messrs.  Peqfeld 
jointly,  which  was  in  prosecution  at  the  time  when  the 
action  was  brought.  The  defendant  having  been  appointed 
provisional  assignee  under  that  commission,  went  down  to . 
Maidstone,  on  the  9th  of  April,  1816,  informed  &  Hazell, 
the  managing  clerk  of  Messrs.  Pert/bid^  that  he  was  the 
provisional  assignee,  and  requested  him  to  deliver  to  him  ^ 
(the  defendant)  the  securities  upon  the  plaintiffs,  amount-, 
ing  to  703/. ;  whereupon  the  said  JR.  Hazett  informed  the, 
defendant  that  the  plaintiffs  had  nearly  th?  same  amount 
of  notes  and  other  securities  of  the  Kentish  bank,  but . 
the  exact  amount  was  not  stated;  and  Hazdl  told  him 
that  they  had  been  set  apart  to  be  exchanged  with  the, 
Maidstone  bank,  by  proper  persons,  but  they  weje  not , 
folded  up  or  made  into  a  separate  parcel  before  the  t 
bankruptcy!  though  Hazell  swore,  that  in  his  own  mind) 
he  had  put  them  apart  for  the  purpose  of  exchange. , 
The  defendant  took  the  said  notes,  &c.  into  his  own  . 
possession,  aud  presented  notes  amounting  to  140/.  to  , 
the  plaintiffs  at  Maidstone,  whq  duly  paid  the  same  and 
to  4704,  a^ the  house  of  Sir  P./We 

and 


HttrtcMTt 
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and  Co.,  the  London  Bankers,  and  agentsj  of  the  plain-  sfiR 
tiffs,  who  ucing  ignorant  6r  trie  circumstances,  paid  the  1"1  "* 
same,  and  (lebitec)  tfie  account  or  the  plaintiffs'  with  the 
amount  thereof  after  which,~ariq  before  the  commence- 
ment of  this  action,  the  plaintiffs  demanded  of  the  de- 
iendant  a  return  of  the  said  money,  and  the  defendant 
refusing  to  return  the  same,  this  action  was  brought 
The  question'  lor  the  opinion  of  the  Court  is,  whether 
the  nonsuit  ought  to  be  set  aside,  and  a  new  trial 
granted.4  If  th^  Court  shall  lie  of  that  opinion,  then 
the  rule'fo  be  absolute  for  a  new  trial,  otherwise,  the  rule 
to  be  discharged. 

Chitty,  for  the  plaintiffs,  was  stopped  by  the  Court 

Parke,  for  the  defendant.     The  form  of  action  has 
been  misconceived.     It  should   have  been  laid  in  case 
for  deceit,  and  not  in  assumpsit  for  money  had  and  re- 
ceived;  for  if  the  defendant  was  not  entitled  to  the 
money  which  he  received  from  the  plaintiffs,  he  must 
have  obtained  it  tortiously.     Lord  llllenborough  was  of 
that  opinion,  and  directed  a  nonsuit  on  that  ground* 
At  all  events,  the  plaintiffs  cannot  be  entitled  to  recovef 
in  this  form  of  action,  until  they  have  delivered  up  the 
securities  which  they'  hold  against  the  Kentish  bank,     If 
they  are  allowed  to  retain  them,  they  may,  after  recover* 
ing  in  tnis  action,  either  circulate  those  notes,  or  prove  ^ 
them   under   the  commission    issued  against  Penfold, 
Springet,  and  Pen/old*    There  is  also  a  difficulty  as  to  , 
the  amount  which  the  plaintiffs  are  entitled  to  recover,  , 
if  this  action  be  maintainable,  because,  upon  balancing 
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Hiy,  PenfM  and  Penfilds  for  although  all  the  notes  were 
received  by  the  plaintiffi,  *fter  the  dissolution  of  part- 
nership between  Messix  PenfM  and  Springe*)  yet  it  is 
not  found  that  they  were  re-issued  by  the  Kentish  bank 
after  that  period. 

BatlbyJ.  The  question  before  the  Court  is  not 
for  what  amount  judgment  is  to  be  entered,  but  whether 
there  ought  to  be  a  new  trial.  I  think  it  quite  clear, 
that  the  nonsuit  must  be  set  aside.  At  the  time  when 
the  Kentish  bank  failed  they  had  securities  against  the 
Maidstone  bank,  and  vice  versa.  Upon  the  balance  of 
all  those  accounts,  considering  the  firm  of  the  Kentish 
bank  the  same  throughout,  there  was  a  balance  of  2& 
in  favour  of  the  Maidstone  bank.  The  defendant  was 
provisional  assignee  of  the  Kentish  bank,  and  in  that 
capacity  had  their  rights  only.  Now,  under  the  5  G.  2* 
c.  30.,  the  balance  of  the  accounts  between  these  two? 
banks  constituted  the  real  debt,  end,  therefore,  if  there 
had  been  only  one  account  on  each  aide,  no  debt 
would  fyive.  been  due  from  the  Maidstone  to  the  Kentish 
bank,  but  from  the  latter  to  the  former.  That  being 
so,  the  defendant  obtained  from  the  managing  clerk 
of  the  Kentish  bank  the  securities  which  -they  held 
against  the  Maidstone  bank,  and  was  at  the  same  time 
informed,  that  the  latter  had  a  counter  claim  to  nearly 
the  same  amount.  Notwithstanding  this  communi- 
c^tipfy  the  defendant  obtained  payment  of  part  of 
those  securities  from  the  Maidstone  bank,  and  of 
p^rt  from  Sir  P.  Pole  and  Co.,  their  agents  in  Lon* 
don.  In  so  doing,  he  certainly  exceeded  the  rights 
Vested  ip  him  as  provisional  assignee.  It  has  been 
contended,  that  this  should  have  been  an  action  upon 

the 


in  the  •*  &r4rH,  Y«4»»  or  OWH&PE^IV.  4»&» 

tire  ease*  and  not  .for  money  had  «*d  received,  or  ittjg^ 
that,  *t>  JfiM«l%  the  phunttffc, .  befcre  they  com- 
menced their*  sMion*  AouM-  bane,  letumed  to  the 
Mndaat.  rife  lecwtWwbift  ,^y,U<4d  4g»gf*  thu  H*",KBI 
KentUk  bank.  Bat  the  plaintiffi  oei*|i*ljrf,  «w  at 
liberty  to  waive  the  tort,  and  were  not  bound  to 
r atom  the  atfuaftfes*?to  tb#wdejfo*da**  wa*  ne  W  en- 
titkri  to  tBQeiMith^ii^ae^  ^^»e«$iao^  and  tbanefore 
ennoVbj)  obtaining  it  in  the  manner  deseribed'ln  Ibis 
cane,  be, placed  in  a  better  actuation  than  before.  The 
bnknoe  /of  the  Mceunli*  and.  that  only,  was  the  rati 
debt  between  tbetwbanlca.  The  defendant  was  bound 
to  know  that,  .and  ooght  not  to  have  obtained  a  huge* 
sum  by  the  mancaturae  to  which  he  resorted.  Tbii 
nonsuit  snast,  therefore,  be  set  aside;  and  if  thenc  be 
different  claims  against  the  Kentish  bank  before  end 
after  Spring**  quilled  the  concern,  diffimnt  account* 
atey  be  stated* 


Howonstand  Ban  Js.  t 

Rule  absolute  for  a  new  trial* 


c  . 
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4^5h       Company  of  Proprietor*  of  the  Leeds  and 
*■  Liverpool  Gami  ogmn$t  John  Hostler. 


<.4UTtt«H 


Li?*"  ASSUMPaiT  for  ***'  ^  s^16^  ««■*  At 

the  trial  before  4ftgfeyJ.*<  at  the  La*ca*cr  Spring 
MM)  1980*  a.  special  verdict  was  found  by  the  4i- 
atctioa  of  the  learned  Jtdge.  The  facts  Hated  in  the 
special,  vecdict  raised  the  tame  question  that  was  dis- 
tuned in,  Hattimkead  v.  Liverpool  and  Z*acfr  Ganoi 
m«  through  Cb|sjita|fr  (*)  Tbecase  was  now  argued  by  2»uWf©rtbe 
^j£J™  plaintifc,  and  HMnfaad  for  the  defendants  In  ad- 
^S^^Ty  ^QBb  to  the;  arguments  urged  for  the  plainttfs  on  the 
c? tw«ny  tons:  former  occasion,  it  was  now  observed  for, the  defendants, 

Hdd,  that  tbfc 

did  not    that  if  the  33  6. 3.  c.  47.  be  so  construed  as  to  render 

A  toll 

empty  boats  liable  to  the  toll,  it  will  have  the  effect  of 
creating  a  new  toll;  bat,  if  its  operation  be  coo  fined- to  , 
such  boats  as  have  some  cargo,  tatkss  ihnn  £0  tons, 
it  wqU  merely  enlarge  a  toll  before  imposed. 

Bayley  J.  The  clause  in  the  10  6.3.  c.  II** 
enacting,  that  no  boat  of  less  burthen  than  20  tons 
should  pass  any  of  the  locks  without  paying  tonnage 
equal  to  a  boat  of  20  tons,  did  not  impose  any  toll  upon 
empty  boats.  It  was  merely  intended  to  put  smaller 
boats  upon  the  same  footing  as  those  of  20  tons  burthen, 
and  before  that  time,  the  latter,  if  empty,  were  not  liable 
to  toll.  It  was  afterwards  found  that  boats  of  greater  bur- 
then than  20  tons  sometimes  navigated  with  less  than  that 

quantity 
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quantity  of  cargo,  by  which  the  company  were  deprired 
of  part  of  that  benefit  which  the  legislature  intended  to  J^'] 
confer  by  passing  the  former  act ;  and,  therefore,  the     ^|y**^ 
»  Gi  to 3.H7*  pat  kort*%f*gm»&  hmthm^mnio     £££*. 
tons*  but  ceftfying  let*  that*  that  quantity  of  aargo,  upon 
the  same  footing  as  boats  of  20  tons.    Still,  no  toll  was 
expressly  imposed  upoh  eropsy  boats  of  the  lattetvor/any"    ;A  "  ;;.* 
ether  description,  and  we  are  called  upon  to  say,  tha£'T       ';'  ;  ;J 
such  a  toll  was  imposed  by  inference.    Those  who  seek  •"•' 

to  impose  a  burthen  upon  the  public  should  take  care    <* 

that  their  ckmn  rests  upon  plain  and  unambiguous  .  < 

language.  •  Here,  the  claim  of  the  plaintift  is  by  no'  .  * 

means  clear ;  I  am,  therefore,  inclined  to  think,  that  the    > 
judgment  of  this  Court  on  the  former  occasion  was  in-  .* 

correct,  and  that  the  defendant  is  entitled  to  have  judg-?**         •"  ^ 
ment  in  his  favour.        •  .«,-.-» 

•  Honor©  and  Best  Js.  concurred,  and  said  thai  the    *      .  ~  -a 
defendant's  counsel  had  satisfied  them  that  the  former 
decision  was  wrong. 

Judgment  for  the  defendant,  (a) 


(a)  This  cut  hat  been  thus  briefly  noticed,  as  the  question  is  no  longer 
of  public  fanportnot;  the  59G.5.  e.  105.  faring  iopotftl  e> 
lockage  duty  of  St.  upon  empty  boats. 
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Doe  on  the  daw?  ..of,  $r  &-  Suttqs,  Bart*. 
ejriMf  P.  J1.  Ha&W,  K»g„  E*eciUpr_  of  A> 
D.  O'Kblwt,  Esq..        • 

SL^r^    EJECTMENT  to  recover  poweawm  tf  <ft»e  hons» 


fcriife«M«-  Htuate  in  Haif-Mow  Street*  PfcauWh,  in  the 


grant  leases  far  ooooty  of  Middlesex.    At  the  trial  before  AHott  C.  J. 


any 


•* 


at  the  Westminister  sittings  after  Hilary  term,  IM8»  a 
^eatsTsoas  verdict  was  found  for  the  feasor  of  the  plaintift;  subject 
^a^eUaaa  to  the  opinion  of  the  Court  on  the  following  ease : 
Sfettehtoln  By  an  act  ofparUamentof  the  23  G.  3^  entitled  «A» 
P^^j0^!or ,  act  for  enabling  William  Pultcney,  Esquire,  to  grant 
after  the  deter,   leases  of  certain  estates  in  the  county  of  Middlesex  and 

urination  of  the 

learn  then  sob-  city  t£  London  "  the  following  leasing  power  was  given, 

sisting  thereof 

respectively,  '*  That  it  should  and  might  be  lawful  to  and  for  the 
In  every  nieh  s*"*  William  Pulteney,  from  time  to  time,  by  indenture 
JjJJJJSJ^  duly  executed,  &c  to  lease  unto  any  person  or  persons 
confauance  «F  wnateoever  au*  or  any  P*1*  °f  tne  ^^  premises  therein 
aate^Jrebv  mentioned  5  to  no^  tw€  8a*^  premises  unto  the  persons 
to  be  granted,     unto  whom  or  for  whose  benefit  such  lease  should  be 

the  bast  and 


yearly  rant  or  rents.  Part  of  the  estate  being  let  upon  leases  which,  in  due  course, 
would  expire  on  the  10th  October,  1791,  the  tenant  lor  life,  in  consequence  of  one 
bargain,  executed  at  the  same  time  two  leases  of  that  part  of  the  estate,  one  bearing  date 
the  4th  May,  1787,  for  the  term  of  thirty  years,  to  commence  on  the  10th  October,  1791, 
and  the  other  bearing  date  4th  June,  1787,  for  the  term  of  sixty-three  years,  to  commence 
10th  October,  1821 :  Held,  that  this  latter  lease  was  void,  inasmuch  as  it  was  not  to  take 
effect  immediately  after  the  determination  of  the  subsisting  lease. 

The  first  of  these  two  leases  reserved  a  rent  of  2101.,  the  second  reserved  only  1901. 
By  a  clause  in  the  second  lease  the  tenant  was  bound  to  rebuild  either  before  the  expiration 
of  the  term  granted  by  the  first  lease,  or  within  the  first  year  of  the  term  granted  by 
the  second.  SmNe.  That  although  the  rents  meisul  by  the  two  leases  might  be  the 
most  beneficial  as  between  the  lessor  and  lessee,  yet  they  were  not  so  between  the 
tenant  for  life  and  the  reversioner,  and  that,  upon  that  account  also,  the  second  lease 
was  void. 

*-  ' -•  '  :   .  roadey 
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made,  his  executors,  &c.  for  any  term  or  number  of       MV|> 
years^  so  as  such  term  or  number  of  years  di4  not  ex-     jj~" 
ceed  the  term  or  space  of  9$  years  from  the  date  of 
executing  such  lease;  and  so  as  every  such  lease  or 
leases  be  made  to  lake  effect  either  in  possession  or  im- 
mediately after  the  determination  of  the  leases  then 
subsisting  thereof  respectively ;  and  so  as  that  in  every 
auch  lease  there  be  reserved  fo  be  payable,  during 
the  continuance  of  t)*e  term  and  estate  thereby  to  be 
grantee),  the  best  and  most  beneficial  yearly  rent  or 
rents,  to  be  incident  to   the  immediate  reversion  of 
the  premises,  that,  considering,  the  nature  of  the  case* 
can  be  reasonably  had  or  obtained  for  the  same  at  the 
time  of  making  such  lease,  without  taking  any  fine, 
income,  premium)  or  forcgift,   for  or    in  respect  of 
making  such  demises  or  leases."    In  virtue  of  this  power, 
the  said  W.PuUeney,  by  an  indenture  of  lease  bearing  date 
the  29th  of  May,  1 737,  demised  the  premises  in  question 
to  the  said  A.  £.  0*£*%,  his  eyecutprs*  &c* ;  to  hold 
from  the  10th  day  of  October,  1791,  for  the  terpi  of  30 
years,  at  the  yearly  rent  of  202/.  10*.  for  the  first  year  pf 
the  said  term  of  SO  years,  and  at  the  yeasty  rent  of  270A 
for  the  residue  of  the  term,  and  which,  in  the  lease,  was 
stated  to  be  the  best  and  most  beneficial  rent  that  cquld 
be  reasonably  had  or  obtained  for  the  faid  thereby  de- 
mised premises*     At  the  time  of  granting  this  lease 
there  were  existing  leases  of  the  same  premises,  bearing 
date  the  30th  of  November,  1730,  for  several  terms  of 
years,  which  would  expire  on   the  said   10th  day  of 
October,  1791.     By  another  indenture  of  lease  bearing 
date  the  4th  oijune,  17S7,  and  which  was  agreed  for  at 
the  same  time  as  the  lease  of  the  4th  of  Mvy*  1797,  by 
the  same  bargain,  and  in  pursuance  of  which,  both  leases 
were  executed  at  the  same  time,  the  said  W.  Pidteney 

demised 
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AD.<riOgty;  hi*  ekefccrt6rs;:&<£  *ri>m 'the  ltiffij*day 
df  0Wfckr,?182l;  for  the  frfm  of  63  Jrears,  at  the  yearly 
rent  Af  1 20/.;  which  hi  ¥he  Wd  Tease  was i&tedf 'io  fce&e 
beat  atiS  most  benefice  jtorty  retit,  Ihcldeht  to'tWlm- 
mediate  reversion  of  the '^rebuses,  ttat,'ionkiderihgltbe 
nalore  of  the  case,  could  bfe  reasonably  Had'  and  ob- 
tained for  the  same.  In'th'e  lease*  of  the  '4tK  'of  tine, 
1<787,  fetlfc  following  recital  :*w Whereas ttie'tnessuages 
of  tenements  hereinafter  demised  are  held  by  virtue  of 
dr  under  six  several  leased  five  "WferfedTBghSg  dated 
30th  IfoceiHber,  1780,  wflFexflfre'on  ^^VKfi^ii&r, 
1T91 ;  and  the  other  of  fhe  skid  leases;  friaclef^ttie:said 
A  D.  &Ktity;  bearing  date  (he  2&h  day  of Jfoy,*  1?87, 
for  the  remainder  of  a  term  of 'years,  which  will  expire 
on  the  10th  day  of  October,  I82I«  And  whereas  the 
said  messuages  or  tenements  have  been  surveyed  by 
S.  Rcpys  CockereU,  surveyor,  who  is  of  opinion,  that  it 
will  be  for  the  benefit  as  well  of  the  persons  entitled 
to  the  premises  in  reversion  as  of  the  person  in  pos- 
session, that  on  or  before  the  expiration  of  the  said  last 
recited  lease,  the  said  messuages  or  tenements  should  be 
rebuilt."  This  latter  lease  contained  a  covenant  to  re- 
build the  demised  messuage  and  premises  before  the 
expiration  of  the  term  granted  by  the  lease  of  the 
5T9th  ABjr,  *?87;  or  within  the  first  year  offlSeWm  of 
63  years  thereby  granted.  The  premises  have  tiot  been 
rebuilt.  The  ejectment  was  served  on  the  26th  of  October, 
1 89 f.  -  tPPP&tehejt,  the  Wssof  id  the  said  leases  granted 
to'tfte  saW  ,*.  D.  CN0%,  died  Hi  the  year  1  §20,  having  » 
beet*  in  the  tec&ptfof  the  tart*  and  profits  of  the  said 
prtHtises*  *i*!e*'the4e**  <bf  trie  49tli  !M^/t78?,"uplt6 

W  lessor 
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lessor  Qf^jplpiQtj&i*  iu>^enjitfe4  to  the  {mmpe^  i* 
questjpn,  in  pase  the  Court  should  be  of  opypipn  that 
the  defendant  is  not  entitled  to  bpld  them.  At  the  time 
of  granting  the  lcpse  pfrthe  ?9th  Mag9  17^7,  if  the 
premisses  bad  been  let  for  an  entire  tcjriu  of  .93  year*, 
from  the  10th  Oefpber,  1.791.  the  annual  rent  of  270/, 
would  ha^e  been  more  than  a  fair  annual  rent  for  the 
first  30  yetf-s,.  and  the  rent  of  JiOfc  less  than  a  fair 
annual  rent  for  the  residue  qf  a  term  of  93  years.  At 
the  time  of  granting  the  lease  of  the  29th  May,  1 787, 
the  premises  wejp  capable  of  standing  30  years ;  but  it 
was  the  opinion  of  the  surveyor,  consulted  at  the  time 
of  completing  the  targaift  and  executing  the  said  two 
leases,  that  it  would  be  necessary  and  proper  to  pull 
down  and  rebuild  them  at  such  time  as  specified  in  the 
lease  of  the  4th  Jim*,  1787 ;  and  the  calculation  of  the 
rents  in  the  two  leases  of  the  29th  May,  1787,  and 
4th  June,  1787,  was  made  upon  the  supposition  that. 
the  premises  should  be  pulled  down  and  rebuilt  at  such 
a  time  as  specified  in  the  lease  of  the  4th  June,  1787 ; 
and  taking  into  consideration  the  covenant  to  rebuild  • 
in  that  lease,  the  rents  reserved  under  these  two  lenses 
were,  taking  the  whole  as  one  bargain,  the  best  and 
most  beneficial  yearly  rents  that,  considering  the  nature 
of  the  case,  could  be  reasonably  had  and  obtained  for 
the  said  premises  at  the  time  of  making  the  leases  ,gf  the 
29th  May,  1 787,  and  4th  June,  1787* 


Denmafl,  for  the  plaintiff.    The  lease  dated  the  4tb 
June,  1787,  is  void,  not  being  within  the  leading  power  < 
reserved  by  the  aqt  of  parliament.    At  the.  time  wjieo 
the  lease  of  the  29th  May,  1 787,  was  executed,  there  was  j 
a  subsisting  lease  which  would  expire  on  the  1  Qth  Ofrber, .  • 
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i&fc,  170t.  mw  in  WMterv.  Lm&tof{d\  HottC.  3.  says, 
that  "  where  mention  i*  madfe  of  leaaes  hi  reversion  in  a 
power,  this  shall  be  intended  of  febses  to  commence  After 

tfSm£.  &  present  interest  in  being."  He  afterwards  says,  «  and 
when  applied  to  a  lease  for  years, it  diall  be  intended  of 
a  lease  which  shall  take  eflfect  afler  the  expiration  or  de- 
termination of  a  lease  in  being."  The  first  lease,  there- 
fere,  was  a  lease  in  reversion,  to  take  efifect  upon  the  deter- 
mination of  the  subsisting  lease,  and  an  execution  of  the 
power.  The  second  lease  was  not  to  take  effect  till  SO 
years  afterwards,  and,  consequently,  is  not  within  the 
power.  But,  secondly,  the  best  and  most  beneficial  rent 
was  not  reserved;  For  a  much  larger  rent  was  payable 
during  the  first  30  years  than'  during  the  Ttesidue  of 
the  term. 

LifHedale;  The  power  is,  that  tenant  for  life  may 
make  leases  to  take  effett  in  possession  or  reversion,  so 
as  they  do  not  exceed  in  duration  the  term  of  99  years. 
Now  it  is  clear,  that  the  tenant  for  life  might  make  one 
lease  for  99  years,  to  commence  ih  1791,  rind  if  so, 
why  not  two.  The  object  of  the  power  was,  to  prevent 
the  land  froih  being  burdened  with  more  than  one  term  of 
99  years.  In  Rovey  v.  Smith  (b)  it  was  said,  that  where 
a  power  authorises  the  appointment  of  a  fe£  that  it  riright 
be  executed  At  several  times,  that  an  estate  for  life  might 
be  appointed  at  one  time,  and  the  fee  at  another  time. 
In  Snape  v.  Turton  (c),  upon  a  special  verdict  it  ap- 
peared, that  A.  JR.  made  a  conveyance  to  the  rise  of 
himself  for  life,  with  remainders  over;  with  a  proviso, 
that  if  he  made  a  conveyance  of  the  premises  m  fee  or 

<•)  Com.  Rep.  87.  (»)  1  fern,  84.  <c)  Cm.  Or.47& 

fee 
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fee  tai,  that  ft*  should  be  a  Revocation  of  the  former  uses. 
He  afterwards  made  a  Ibasc  for  years,  and  the  next 
day  granted  the  reversion  in  fee;  and  it  was  resolved, 
upon  special  verdict,  that  although  there  was  not  one 
entire  estate  in  fefe  conveyed,  yet  both  being  found,  and 
that  it  was  with  an  intent  to  make  a  fee  to  pass,  that 
this  was  a  revocation  within  the  proviso ;  and  in  Beade 
v.  NtUh  (a)  a  similar  question  arose,  but  was  not  de- 
rided. These  are  authorities  to  shew,  that  the  tenant 
for  Hfe  may  at  different  times  and  by  different  instru- 
ments execute  a  power,  provided  he  does  not  exceed 
the  term  liihited.  .  The  tenant,  during  the  term  re- 
served by  the  second  lease  of  1787,  was  to  rebuild. 
The  expence  of  rebuilding  was  to  operate  a*  a  deduc- 
tion from  the  rent,  and  the  jury  have  found  that  this' 
was  the  best  rent  that  could  be  obtained.  [Bayley  J. 
That  may  be  so,  as  between  the  lessor  and  lessee,  but 
not  as  between  the  tenant  for  Bfe  and  reversioner.]  If 
there  be  any  doubt  as  to  that,  the  case  ought  to  be 
submitted  to  another  jury.  It  is  true^  that  different 
rents  could  not  be  reserved  during  one  term  granted  by 
one  deed.  But  here  there  are  two  terms,  and  during 
the  continuance  of  each  term  one  rent  only  is  reserved. 


I*f8. 


Bayley*  J.  This  case  admits  of  no  doubt  whatever. 
The  power  to  lease,  reserved  to  a  tenant  for-  life,  is  a 
power  by  which  one  man  is  enabled  to  dispose  of  the 
property  of  another,  and,  therefore,  we  ought  to  take 
care  that  the  tenant  does  not  exceed  the  power,  and  that 
he  shall  not  do  that  indirectly  which  he  cannot  do  directly. 
It  is  admitted,  that  there  could  not  be  two  distinct  rents 


(a)   lLeon.147. 


reserved 
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reserved  in  the  sain*  lease,  and  tbaV  therefore,  such  a 
reservation  as.  thai  stated  in  tibia  case  would  not  be  a 
valid  execution  of  the  power  if  found  in  one  entire  lease* 
Now  I  think  that  concession  k  decisive  of  the  present 
question;  jbr  the  lustration*  imposed  upqn  the  leasing 
power  would  be  efeetnelljremded,  if  thot.coold  he  done 
by  making  two  successive  leases  at  one  and  tbetaa*  time, 
in  conatqnence  of  the  same  bargain,  which  could  nor  be 
effected  by  one  entire  tape  for  the  whole  term.  In 
substance*  they  form  but  one  lease.  The  power  enables 
the  tenant  for  life  "  to  lease  for  say  teem  or  number  of 
years,  so  as  such  term  or  number  of  years  do  not  exceed 
the  term  or  space  of  99  years,  from  the  date  or  time  of 
executing  such  lease ;  and  so  as  all  and  every  such  lease 
or  leases  be  made  to  take  effect,  either  in  possession,  or 
immediately  after  the  determination  of  the  leases  then 
subsisting  thereof  respectively ;  and  so  as  that,  in  every 
such  lease  so  to  be  made,  there  be  reserved,  to  be  due 
and  payable,  during  the  continuance  of  the  term  thereby 
to  be  granted,  the  best  and  most  beneficial  yearly  rents, 
to  be  incident  to  the  immediate  reversion  of  the  premises" 
Now  in  1787,  when  the  entire  bargain  was  made,  and 
when  the  two  leases,  (which  are  in  substance  only 
one,)  were  executed,  reserving  two  several  rents,  there 
was  only  one  subsisting  lease,  the  term  of  which  ex- 
pired on  the  10th  October,  1791 ;  and  if  that  be  so,  the 
lease  which  was  to  commence  in  June,  1821,  was  not  a 
lease  to  take  effect  in  possession,  or  imniediately  after 
the  determination  of  the  leases  then  subsisting.  If  the 
tenant  for  life  might  make  two  successive  leases,  he 
might  make  any  other  number;  he  might  even  make 
successive  lease*  for  every  year  of  the  term  which  the 
power  enabled  him  to  grant.    Now  that  might  be  very 


in  the  Sir*  tznSBvuu  of  G HORSE  IV. 

* 

pr$j»rii«iftl  t0  4he  r&whmm,  it  night  ere*  mafctftfcff 
clause  of  itt-wtarp  vfrHynkoportttee.    For  by  mm-pfty- 
msut  of  rcftt,  or  bwaeb<«£  any  of  <b*>co*«tt&tt  in  the 
several  leaae*,  Hie  team*  wo»14«©*y  fiwrfeit  die  subsisting 
tew,  granted  by  theiaeaBtfaa»wmni»g>;  and  if  he  was  j 
tuiM*lq*  &f  iwWNttinn^be^tgfat  «**  agate  mdtr  the  '1 
nekton*)  •  mfawraaa  itlhetr  iseae  bgt  ope  leas^+heenltte  *< 
Mwnnmuidibe  feefcitedAy  eay  ¥«^h  of  thewweaam*, 
Suppos*  m  tkj»  «**,  Ae  tapm*  far  Ufe  fad  lived 
twenty«ee*m  yean  afte^fcbe  Ant  lafcae  took  efieet,  and 
then  died,. end  thai  the  tenaat  of  the  estate  then  re- 
fu*4  **  jwy **»  WgMtafc  xflprrwd  -by  *e  £c*t  lttse, 
th?  ^diqr/l  j»ight  r*gtfer?;  ..Jbmt  *t  the  e*piretiou  of 
thgepyepft  (he  tepaat*qtfd.be  entitled  to  have  the 
estate  qgaiq  *t  the  taper  rfgl,  referred  by  the  second 
lease. ,  But  if  the  clause  of  re-entry  was  in  one  undn 
vided  lease,  by  enteriijg,  the  owner  of  the  estate  would 
become  possessed  of  it  for  the  entire  term.    lam  of 
opinioq,  thajtbe  executing  of  successive  leases  iwfct 
one  bargain,  reserving  different  rents,  is  a  fipud  upon 
the  power,  in  a  case  where,  if  the  sapie  rents  were  re- 
served by  one  entire  lease,  that  lease  would  be  therefore 
void.    It  is  not  necessary  to  intimate  an  opinion,  whether,   . 
if  the  tenant  for  life  had  honestly  road?  a  lease  fer,xn$ 
teas,  fye  mjght  subsequently,  and  in  conwjq^cc  of  $  ., 
difieregt  bprgjun,  have  made  anotiierleaseJjbr.iifqjattw  .; 
teip.    tjeje  both  die  leases  are  nqade  in  cq^eqp^c^  $f  >t 
Ane  bargain.     Then  ?s  to  the  rejrt,  it  is^atfrggf  jjyq^ .  ,. 
would  Ijave  been  more ( than,  .thfs ;  fa^c  *uyji^lrei^f^i;tfc$  ., 
whole  R^ripd ;  ami  that  th^.re^Tjfs^rvfji  by-thc^^c^  >r 
lease  would  be  le^  tb^i  tl^%1#ii}yjaliir^  ygfajp  &f  a 
Jei^nt  9ei$  fx>\jpcyo  ^b^  ,4*A&MI&#  *Aft>u  a 

Q^^SHWSie«Jhat  may  ^  true'  ■*  between  the  lessor  *nd 
Vol,  L  F  f  lessee. 
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1823*  lessee.  The  question  is,  whether  they  were  the  most 
'  ■      beneficial  to  the  reversioner.    I  think  fjbey  clearly  were 

Sutto*  not  If  any  dpafr  could,  he  entertained  9s  to  ,that  fkcb 
hIhtsv.  I  am  so  clearly  of  opinion  that  tbs  ]&&  p  vpid  ou  the 
first  objection,  that  I  cannot  think  it  is,  wor$^  while  to 
send  the  ease  to  another  trial  to  ascertain,  whgtbej  this 
was  the  most  beneficial  .rent*  as  jtetwftn.J&e  ^egetsjciner 
and  tenant, for  life.  For,  thiesp  reasons,,  J  <tlji^, the 
lease  of  the  Mh  June,  1787,  vpi^  9^ J^  j^e  J^^  of 
the  plaintiff  is  entitled  tor^ver,  s ..  |fWx,  ?virn  .„fl  i% 

t  r-       rv    f.?(rw  b  nr  iniil  1«*q  bin'-*- 
Holhoyd  J.    Jajn  .tfqpUw^j^ 

plaintiff  is  entitled  to  recover*  fu^,fh%tr!^^o|k^hcuob^ 
jections  is  sufficient  to  avoid  tlje  seeped  ]&*#*  Jt,$p- 
pears  by  the  case  that  both,  the .  Jeasei,  ^sje,  sqf^e.  jugt. 
consequence  of  one  bargaint  fnd  were  |q  qomrnqope  re** 
spectively  in  October,  1791,  and  in  the  year  1821,  and 
dipt  the  only  subsisting  lease  was  that  which  was. to  ex- 
pire on  the  10th  October,  1791.  Now  two  leases  being 
made  in  consequence  of  one  bargain,  and  at  the  same 
time*  the  one  to  commence  at  the  expiration  of  the  lease 
in  being,  and  the.  other  not  to  commence  till  a  later 
period,  it  is  perfectly  clear  that  the  latter  lease  is  not 
a  lease  to  take  effect  in  possession  or  reversion,  immedi- 
ately after  the  term  granted  by  the  then  subsisting 
lease.  It  might  have  been  a  very  different  question,  if 
the  two  leases  had  been  made  at  different  times,  and  in 
consequence  of  separate  bargains;  but  it  seems  to  me 
quite  clear,  the  two  leases  having  been  made  in  conse- 
quence of  the  same  baxgain*  although  the  whole  tjqrm 
comprised  in  both  leases  does  not  exceed  the  term  which 
the  tenant  for  life  had  power  to  grant,  that  the  latter 
lease  is  void.  The  second  objection  is,  that  evpn  if  this 
were  but  one  entire  lease,  it  would  not  be  a  Ipsse  qgree- 
.  '  ,  t1  able 
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able  to  the  power,  because  different  rents  are  reserved.  1823. 
The  power  requires  that  'there  be  reserved  and  payable, 
during  the  continuance  of  the  ferin  thereby  to  be 
granted,' the  best  and  most  improved  yearly  rent. '  Con- 
sidering the  object  of  'the  power,  it  is  perfectly  dear 
that  whatever  rent  was  reserved, 'should  "be  reserved 
during  the  Continuance  of  the  whole  term.  It  is  act- 
rtntted,  indeed,  that  If  there  had  been  but  one  lease,  the 
two  retats  couW  riot  have  been  reserved.  They  could  not 
be  the  most  beneficial  to  the  reversioner,  because  they 
would  put  him  in  a  worse  situation  than  the  tenant  for 
He;  land  if  the  reservation  wonkf  not  be  good  in  one 
lease,  the  making  of  the  two  leases  is  a  fraud  upon  the 
power.  It  seems '  to  me,  therefore,  that  upon  both 
grounds,  the  second  lease  is  void.  As  to  the  finding  of 
the  jury,  that  the  rents  reserved  under  the  two  leases 
ihade  under  one  bargain  were  the  most  beneficial  rents 
that  could  be  obtained,  that  may  be  so,  as  between  the 
person  making  the  lease  and  the  lessee;' but  in  order 
to  see'  whether  it  be  so  as  between  the  tenant  for  life 
and  the  reversioner,  we  must  look  to  the  facts  of  the 
case,'  and  the  terms  of  the  lease,  independently  of  tlie 
opinion  of  the  jury.  Now  it  is  perfectly  clear,'  that, 
as  between  them,  this  was  not  the  most  beneficial  rent 
He  former  cannot  make  a  bargain  by  which  a  larger 
rent  is  reserved  at  the  first  part  of  the  term,  and  a  less 
at  the  latter.  I  am,  therefore,  of  opinion,  that  the  lease 
is  void,  first,  because  it  is  hot  to  take  effect  immediately 
on  the  determination  of  the  subsisting  lease;  and,  se-  ' 
condly,  because  the  best  and  most  improved  rent  was 
not  reserved  during  the  continuance  of  the  whole  term. 

Best  J.'    I  am  hearty  ttf  opMon,  that  upon  both 

grounds  this  tease  is  WL;'  Xt  ti  sadd^  that ihe  power  is 

F  f  2  sub- 


♦Dot 
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182$.  -tubatantiaily  complied  with  if  the  inheritance  u  not 
Jittered  frith  more  than  99  years.  This  power,  how- 
ever,  requires  that  it  should  take  effect  immediately  after 

uj^x.  -&*  detenninntioa  of  the  subsisting  lea*.  Now  this 
lease  does  not  take  effect  till  thirty  yean  after  the  *» 
fptratkm  <jf  the  subsisting  lease ;  for  the  "  subsie^tg 
Jesse"  means  that  Which  sabsists  at  the  tisae  of  the 
<giant  of  the  new  lease.  There  eeuld  'be  bo  valid  lease 
under  this  power  which  did  not  eoKuossue  4n49?4, 
when  the  former  lease  expired.  <Evan  if  I^didnot  es>- 
-Mrtain  «  clear  opinion  upeo  that  point,  Ii}a4*t,thu>k 
-the  ease  ought  to  go  dono  to  a  seoend  trial  ^ppn  *be 
fothcr.  It  is  said,  that  nf  there  -were  ;&o  covenant  to 
rtrtftiU,  ihe«eot  of  270/.  would  be  too  hjgbduring  *he 
rterm  granted  by  the  first  lease,  and  loo  low  daring  the 
Amngmnted  by  the  second ;  but  that  his  not  too  low 
daring  the  second  tarn,  because  the  tenant,  during 
that  teem,  is  to  bear  the  expense  of  rebuffing.  Mow 
-although  that  may  be  a  four  made  of  sMasoriqg  Jthe 
rent  between  the  lessor  and  the  lessee*  it  is  not  seas  be- 
tween the  tenant  for  life  and  the  revemioiier, 
thereby  the  reversioner  will  have  to  bear,  the 
wqwwedf  rebuilding;  whereas  if , die  tenant iiad  bean 
bound  to  rebuild  at  an  earlier  period,  part  of  An  ex- 
penae  would  be  borne  by  the  tenant  for  life.  .Hrie«p-» 
pflass  to  roe,  therefore,  a  bungling  contrivance  to  ^hrow 
the  burden  of  rebuilding  upon  the  reversioner.  On 
both  grounds  I  think  that  this  lease  is  void,  and  stmt 
-the'imsor  of  the  plaintiff  is  entitled  to  recower. 

Judgment  for  the  lessor  of  the  pQfoti£ 
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Newwho  against  Peaosb* 

J^BP&EVIN  for  good*  and  obatteU  di^ralncd  by  the  An  endow* 
dcfcadaottoa  the  9tt  of  Gttefar,  182),  for  cojrft  ^^utacr 
-H  rUimtd  tab»  doe  from  £a4y*%,  1*15,  to  Ufyr  ^T^Tu 
*%^  181%  under  an  ewdps*re  act    At  the  trial  b*fc»  EnSriS^* 
Afanan*  C;  R,  at  the  last,  amea  for  the  comity  of  tDdTk£&Ja 
Ctmbwidge^  a  verdict  waa  taken  for  the  pkintiff  pa  the  the 


f  joined  en  the  seeond  plea.    In  that  ptae  the  de-  of  the 

Xtot  of  the 

ftodai*  alleged,  "that  neither  the  mid  plaintiff  no*  hods 


Micbard  Bimdythc  wore,  nor.  was  either  of  thw,  in  the  tfreted  and 
pestestion  tad  occupation  of  the  mid  allotment,  at  any  i^JTJ^** 
er  either  of  the  tiases  at  which  the  said  eom  rent**  or  ^fc^f^ 
mm  or  either  of  them*  became  dm  and  payable  in  pi*n-  !>"*<» •"*" 

ettate.     He 

Mr  and  form  as  the  said  defendant  hath  in  bis  sai4  «a«rwardt  de. 
oognfaance  and   avowry  respectively  alleged*"     This  a  tenant  who 

„  *         /•  .11  enteral  and  oe» 

distress waa  taken  for  corn  rente;  and  the  payment  was  cupied:  Held, 
on  die  graund  that  during  the  period  wh#n  the  m£?J" 


rents  respectively  became  due,  thq  land  wj*  not  liable  *>****• 
to  the  payiont  ef  com  rents*  because  no  crop  was  ^^J^ 
raited  epon  it,  and  the.  owner  had. not  any  bqnefcial  ^X^^ 
enjoyment  of  it.    At  the  commencement  of  that  period*  during  that 
Mkkard  Btmfysie,  Esq.,  waa  seised  in  foe  of  the  land  lord  wet  legally 
for  which  the  corn  rents  were  claimed.    During  fte  ,£»  o/tne" 
period  for  which  the  corn  rents  were  claimed,  ifr.  u  liable  to  the 
Aa^x^  resided  at  adistance, and  the  land  lay  barren,  J^J^ 
waste,  and  unoccupied.    Sheep  were  turned  on  it  by  {££*£e* 
any  one  who  pleased,  to  the  amount  occasionally  of  coming  in 

*  r  under  hmw. 

several  hundred.    Mr.  Bendushe  did  no  repairs  upon  liable  to  bo  die* 

trained  upon 

die  land,  nor  had  be  any  beneficial  enjoyment  of  it.  forth* a 
FfS  to*10*' 
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1823.      At  the  termination  of  that  period,  he  demised  the  land 
N  for  a  term  of  years  to  the  plaintiff  Newling,  who 

jgna*  thereupon  entered.  Up  to  Lady-day,  1815,  the  land 
had  been  in  the  occupation  of  one  Southcy,  as  tenant  to 
Bendyshe. 

The  act  referred  to  in  the  pleadings  was  entitled  an 
act  for  dividing  and  allotting  the  common  and  open 
fields,  meadows,  commonable  lands,  and  waste  grounds 
within  the  parish  of  Harrington,  in  the  county  of 
,  Cambridge  g  and  enacted,  that  the  commissioners  there- 
in mentioned  should  value  all  the  common  and  open 
fields,  meadows,  commonable  lands,  and  waste  grounds 
by  that  act  intended  to  be  divided  and  allotted,  and 
also  all  the  enclosed  lands  within  the  said  parish,  which, 
at  the  time  of  passing  that  act,  were  liable  to  the 
payment  of  tithes  as  therein  mentioned,  at  the  rate  of 
4s.  for  every  statutable  acre;  and  from  the  .London 
Gazette^  and  by  such  other  ways  and  means 'as  they 
should  think  proper,  enquire  and  ascertain  what  had 
been  the  average  price  of  good  marketable  wheat  in 
the  markets  of  Cajnbridge  and  Roysto*,  during  the  term 
of  21  years  next  preceding  the  JU&Afcfauts  1TM; 
and  should  by  their  award,  therein  after  directed  to  be 
made,  ascertain  and  set  forth  distinctly  what  quantity  of 
such  wheat  should  in  their  judgment,  according  to  such 
average  price,  be  equal  in  value  to  a  sum  set  on  all  the 
said  common  and  open  fields,  meadows,  commonable 
lands,  and  waste  grounds,  and  also  all  »the  enclosed 
lands  in  the  said  parish  liable  to  the  payment  of  tithes, 
at  die  rate  of  4s.  for  every  statutable  acre;  and  that, 
from  and  after  the  expiration  orx  other  sooner  deter- 
mination of  the  subsisting  lease  of  the  great  or  rectorial 
tithes,  or  in  such  Ather  time  as  thereinafter  provided, 

there 
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there  shoujd  be  istujgg  and,  payable  from  time  to  time,       1823. 

for.  eveft  1ft  jhermaster,  fellows,  and  schplars  of  Trinity       ' 

CaHege,  Cambridge  of.  impropriators  of  the  said  rectory,  a^M* 
and  to  T.  -Ftffctf, .  yiiflff  of  the  vicarage  of  Harrington  *  *"* 
aforesaid,  and  their  successors  respectively,  according  to 
their  njgfrts  and  Utfepepts  thejpiife  out  of  the  lands  and  es- 
tate* pf.fhe,  jjeve^al  land  owners  and  proprietors  of  estates 
in  jfce  pii^  j#ris))|  (except  ps  therein  was  excepted,)  such 
yearly. corn, Xfntp  or  sums  as  should  be  equal  in  value 
to  the  qppnjfy,  offbeat  sp  to  be  ascertained  by  the  said 
comjqjyiofle^  }„and  foe  said  yearly  corn  rents  or  sums 
of  wwey.abpyld.be  payable,  and  paid,  by  the  person 
or  persons, wjho  for  the  time  being  should  be  in  the 
P9HW««)ffi  i9fSufifttW  of  the  respective  lands  and 
Gtfafcy  9pt  ,pf  i^hfch  the  same  should  be  issuing,  to  the 
«a]4,imp^piJAtfjr^.and.vicarf  and  their  successors  for 
;®Kb.  *^)$erJ&Wi  *P&  on  the  days  therein  specified  ; 

tfJRmfi/p4  a#eft.tbe  commencement  thereof,  be  in  lieu  of, 
ffl4^f  compeny^ion  aqd  satisfaction  for,  all  great  and 
WgU^t^  tffhuNf  within,  the  said  parish  of  Barrington, 
4*4  jri^tfxrjght  belonged  to  the  said  impropriators 
jpfi  vfctfe;  Py  a,  wtfwe^ient  clause  it  was  enacted, 
y  tha^jrbps^iff  impropriators  and  their  successors  should 
pftd  upigfrt  (demand  being  previously  made)  have  and 
e^eprqise  such  and  the  same  powers  and  remedies  for  re- 
coverjuag,  the  said  yearly  rent  or  sum  of  4s.  per  acre, 
subject  to  sucjh  variation  as  before  mentioned  when  the 
same,  or  a#y  paijt  thereof  should  be  in  arrear9ias  are  by 
law  given  and  prpvided  for  the  recovery  .of  rent  service 
or  other  pejc*  ia  axrear." 


Ff*  Rolfc, 


PSAftO. 
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1623*  Rolfe,  for  tbe  plaintiff.    The  corn  resit  is  a  rent  sub- 

.  stituted  for  the   tithe.     No  tithe  in  kind  would  have 

NtwLifea 

again*       been  payable,  the  land  itself  having  beeh  unproductive; 
and,  consequently,  die  thing  compensated  for  having 
ceased,  the  thing  substituted  in  its  place  ought  to  cease 
also.    Besides,  by  the  express  terms  of  the  act  the  corn 
*ent  is  to  be  paid  by  the  person  in  the  possession  or 
Occupation  of  the  lands  or  estate  out  of  which  tbte  corn 
rents  issue.    Now  here,  during  the  time  in  respect  of 
Which  the  corn  rent  is  claimed,  there  was  not  any  Occu- 
pier of  the  land.    Under  this  statute  die  occupiers  are 
liable,  as  they  are  by  tbe  general  rules  of  law  relating 
to  moduses  and  composition  real.    The  case  of  Ord  v. 
Ciarke{a\  as  reported  by  Anstnttker  and  GttiBtaz,  ttay 
be  cited  as  an  authority  to  shew,  that  a  modus  payable 
by  an  owner  of  land  is  good*   It  appears,  however,  from 
the  report  of  the  same  case  in  Wood  (6%  that  the  modus 
was  not  established,  but,  on  the  contrary,  that  the 
Court  decreed  an  account  of  the  tithe  of  hay,  &c,  to 
be  taken.     In  the  ,late  case  of  Driffield  v.  Orwell(c), 
Richards  C.  B.  expressed  great  doubts,  whether  such  a 
modus  was  good.    It  never  has  been  decided  to  be 
good;  and,  generally  speaking,  it  is  payable  by  the 
occupier  only.    Besides,  if  the  present  tenant  is  liable  to  ' 
be  distrained  upon,  under  the  circumstances  of  tbfs 
case>  great  inconvenience  might  follow.     Suppose  the 
land  to  have  -been  unoccupied  for  a  time,  and  a  new 
tenant  to  enter,  and  to  be  distrained  upon  for  the  corn 
lent  which  accrued  due  before  his  tenancy  commenced, 
yet  he  would  be  without  remedy;  for  he  cannot  recover 
from  the  landlord,  because  the  act  does  not  make  the 
latter  liable. 

(«)  4  GwiU,  T457.  {b)  4  Wood,  450.  (c)  6  Price,  &29. 

Robinson, 
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Itebinson,  contri,  was  stopped  by  the  Court.  ~  1M9. 


Baylky  J.  I  think  this  is  a  very  plain  case,  and 
that  the  land  was  liable  to  the  payment  of  tithes  during 
the  time  for  which  the  distress  was  made*  The  clause 
in  the  enclosure  act,  by  which  the  com  vent  is  substi* 
sluted  in  lieu  of  tithes,  is  to  be  considered  as  a  bargain 
between  the  owners  of  tithes  on  the  one  hand  and  the 
land  owners  on  the  other,  it  enacts,  u  That  thete  shall 
be  issuing  and  payable  from  time  to  time  to  the 
Impropriators  and  the  vicar,  according  to  their  rights 
ahd  interests  therein,  out  of  the  several  estates  of  the 
land  owners  in  the  parish,  such  yearly  corn  rents  of 
sums  as  therein  mentioned.*  The  act,  therefore,  assumes 
this  to  be  in  the  nature  of  a  rent ;  it  then  proceeds  to 
enact,  "  that  it  shall  be  payable  by  the  persons  who 
shall  be  in  the  possession  or  occupation  of  the  lands  or 
estates  out  of  which  the  same  shall  be  issuing."  It  then 
'specifies  the  time  and  place  of  payment;  and  enacts, 
"  that  the  said  several  corn  rents  and  sums  of  money 
shall  be  in  lieu  of  and  in  satisfaction  for  all  tithes." 
'  And  by  a  subsequent  clause,  "  the  impropriators  are  to 
have  the  same  powers  and  remedies  for  recovering  the 
said  yearly  rent,  when  the  same  is  in  arrear,  as  are  by 
law  given  and  provided  for  the  recovery  of  rent  service 
or  other  rent  in  arrear."  It  appears  dearly*  therefore, 
from  the  whole  of  the  clause  taken  together  that  the 
tithe  owner  was  to  receive  a  money  rent  in  lieu  of  tithe. 
The  parties  may  be  considered,  therefore,  in  the  same 
situation  as  if  the  tithe  owner  had  granted  a  lease  of  the 
tithes  at  an  annual  rent.  In  that  case,  k  is  quite  dear 
that  it  would  be  no  answer  to  an  action  for  the  rent, 
that  no  tithe  in  kind  was  produced,  or.  that  die  land 

was 


Nfwum 

ugHi'mf 
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ogaintt 
Pkabu. 


1(91.  was  unoccupied,  H**e  tjba.jTeft  is,a,fito#tHt£j£>r  the 
tithe*  not  merely  4a  ^nn^ia  anptyn,  fa*  for  ever.  It 
does  not  tfereipre  fi^oy*  $a£,fcc*¥Fe  ,np.  tithe  in  kind 
was  produced,  that  np  pwpfp.  TfifL  is.jpajffrble.  It  is 
*akl  that  this  njay.opefsje^a*  a  bordphig,  j&  particular 
cases,  where  preceding,  tenants  have  ousted  to  pay  the 
renu  Perhaps  the  tithe  owner  migjtt.npt  h*ve  apy  re- 
ipedy  by  distress  agpiipt  an.oc^ypier  Qpt.eovuqg  m 
under  the  party  indebted.  Here*  Jiowevej,  th$  pbuntiff 
in  replevin  came  in  under  the  landlord  during,  whose  oc- 
cupation the  arrears  pf  rent  accrued,  X)mwg  that  time 
the  landlord  had  the  legal  occupation,  for  he  might  have 
maintained  trespass  or  ejectment  .against  a  wroqg  doer. 
I  think,  therefore,  that, even  ,if  the  re^t  were  payable 
only  by  a  person  inppsseapjw,  th^nnfler  .tf^cijcnjp- 
stances  of  the  e*se,  he  mp^t  be  cpnsjdered  to  have  beep 
in  powesfipn.  during  the.tuqe.  tb*t,tbe*e  vge»,no  tenant. 
BBtiqy  opinipp  proceeds  priwp^Jy^pPP-rte  #?und, 
tfofc  by  the  act  of  parlian^epf,  4he(,CQl?/]Wt4f  wde  * 
«WPftw4  <$bW8F  of  burden  qpoatheertaje- 

r  j  SffMofft^^iimfQtU^  sw»#ppwpfr  Jfc»Jpgitf 
flM^f^fct^  Jlmd  was  unocciflned.  In  opeaen*, 
lands  jnpjr  bp  said  to  be,  unoccupied  if  the  person  en- 
titled to  the  possession  takes  no  means  to  make  the 
todb^e^p^^  hup^eli:  JButalihongb  he  did  no  acts 
flfowfWiwJnft  he  .may  still  have  bean  in  the  iegalpossea- 
sion  and  occupation  of  it,  so  as  to  be  liable  to  the  burden 
imposed  by  the  enclosure  act  By  that  act  a  corn  rent 
became  due,  and  there  must  have  been  a  person  from 
whom  it  was  due;  and  I  think  it  was  payable  whether 
the  land  was  productive  or  not,  or  whether  cultivated  or 
not.    Then  the  question  is,  whether  the  landlord  was 

in 
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is  possession  or  not  I  think  that  the  fttte  stated  in  IStS. 
the  esse  ate  sufficient  to  shew  that  the  landlord  was  in 
possession  during  Ac  time  in  which  the  rent  accrued,  it 
is  stated  that  the  land  had  been  in  possession  of  a  tenant 
up  to  Luty-doy,  1815,  and  that  he  then  quitted  it  The 
possession  would  then  Terest  in  the  landlord  by  operation 
of  law;  but  if  that  were  not  so,  the  landlord  subsequently 
demised  the  land  to  the  present  plaintiff.  If  the  pos- 
session* was  before  uncertain,  -the  very  act  of  entry  by 
his  new  tenant  revested  the  possession  in  him  by  rela- 
tion, from  the  time  when  the  former  tenant  quitted.  The 
present  tenant  comes  in  under  Mr.  Beni*pke>  from 
whom  the  corn  rent  was  due;  and  by  the  express  words 
of  the  statute,  the  same  power  of  distress  is  given  in  this 
case  when  the  rent  is  in  arrear  as  the  law  gives  for  the 
recovery  of  rent  ser^foe*  or  other  rent  in  arrear.  Now 
it  is  perfectly  clear  that  the  lord  may  distrain  for  rent 
due  from  his  tenant  upon  the  lessee  of  the  latter,  when 
the  land  is  in  possession  of  any  person  claiming  under 
the  tenant  I  think,  therefore,  that  the  landlord  was 
in  the  possession  and  occupation  of  the  land  during 
the  time  the  twit  accrued,  s6  as  to  make  him  Bible  to 
die  burden*  imposed  by  the  actj  and  that  the  plaintiff 
having  come  in  under  Mm,  the  distress'was  legal* 

Best  J.  This  was  in  die  nature  <of  a  composition  for 
tidies  under  the  sanction  of  the  legislature*  and  was 
therefore  payable  in  all  events* 

v  Judgment  for  the  defendant. 
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CAKYtfn,  Aasigtwe  of  the  Estate  and  Eflfeete  of 
■■■  Moses  Attfftoi,  A  BwAropt,  dgakut  Abmct 
•   -aittf  OthWs. 


*.£a£S.m.  DEBrr'  UP*"  **  *****  9  Am%*  *■  l4»  vttofad 
*****  5f"  ^  As  m  to  fvmnt  temwaWaaad  ii#nwHfiJ  paring," 
2*™*  to"™-  vkj«h  ww  triad  at  «b»  JTafcMiutar  aitting*  la  tittricr, 

©over  money 

tat  by  «h.        UK,  babi*  Jfibtf  C.  J*  aad  a  special  j*gr.  nbe«  a 

bankrupt  it 

pUy.tbeb.uk-  vtidict  mm  fittnd  for.  lb*  pkisUff  for*  the  gun  of 
iZ^dbb*1  *««*,  «**»**>  <ha  »piwop;  of  Ji»  Go**  on  4w 
Sw^.X  UMi«iw  T|m»  piai»tiff  »  MNgpet  «£,*•  «tt» 
ttTu^^id,  "d  flffbct*  «*  ifa*  4WW»  *  ^Mtkrapt*  Tb#  cm- 
"^^Tfjf:  "«won  «h  dated  the  9th  «f  JfclMNfe  WSJ  J   tf*  act 

competent,  out 

thMhi.com-     of  bankrajUcy  was,  committal  m  4g»s4  »«Wi  tl* 


raMond  by       baakrupt  obtained  bia  oeiti&ate  7th  iSpfeNfar*  1  *■)• 

three  releases ; 

first,  by  the  The  nation  ww  brought  to  rewe*  «b*jHMii  of  £8&&4* 
^^;  w!^  h«ng  ttomowt  of  faonoy  lost  by  the  btnkrtipt  to  the 
SiJS"  defendant  «  the  gam©  of  Ko*^  trt.  Noir^ia  tj^  wo^b 

thwj^me  of  &<***&"*  l82°-  To  Pro™  the  loa*  *f  tlm  TOD*y, 
•Mgoee  (who    the  bankrupt-was  called  aa  a  witness  on  the  pan  of  the 

ww  not  a  ere-  ^  r 

ditor,)  to  the  plaintiff;  bat  was  ofcgecUd  to  at  incompetent,  upon  the 
Held,  secondly,  ground,  that  if  the  caae  opened  by  the  plaintiff's  counsel, 
the  foromiwnon  nod  which  the  bankrupt  was  catted  to  prove,,  vae  true, 
bTpremoM?  '  Ha  certificate  wider  the  said  commission,  was  tokU 


c^^hld  atedhiaibtimeflijcteliab^ 

S^retatie  thereupon  the  counsel  for  the  plaintiff  produced  and 

*o^wk>  hid  f*0™*  a  release,  dated  the  1 5th  Jtme>  1881,  by  the 

proved  m%ht  baidenipt  to  the  plaintiff,  asr-assignee*  of  all  surplus  and 


i  by  all  the  creditors ;  thirdly,  that  such  a  release  did  not  destroy  the  assignee's  right 
of  action. 

*  allowance 
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allowance  under  the  said  commission;  and  a 

vdbaae  was  also  paodoced,  dated  23d  January,  IBS*,       """"* 

add  executed  by  die  creditors  whb  had  prosed  and*      again* 

Iheoeaiirilitioi^  indodiiag  tbe^pfcti  tinning  creditor  >to  she 

be*ki«ipt,*^*ctie^  whichsbey 

the  creditors,  or  any  of  them,  then  hadagsinst  the  *aaid 

bankrupt,  or  bis  lands,  tenements,  goods,  and  chattel^ 

or  .any  part  thereof.    A  third  release  w»  given  in  eei- 

denee»  eweetfrrihy  tjwtjdaiatiff  ;( who  was  not*  creator, 

and  i tbemfcwe  bid  art  eneeuted  *the«aecnnd  salaaM,)  id 

plaiatift  it  w  objeeted,  qntssflaitof  iha  riiifaiihwV 
thsti  nelMwlhstanrtieif  lbs  iflltnsrn.  thebaolrapt  imsmS 
a  ooraptteat  .witnefe  «d  that  thee&ct  of  tbtrrcfeaa* 
hid  b*e»*o  destroy^  p^  The  Lend 

Chief  Joadeenesmfd  theevitoM*  stfbject  tothe  opinian 
of  the  Count  «po*  this  toae,  *od  *  verdict  was  ftnmdfcr 
the  plaintiff  for  161«.    :n*qneslions<ferthei 
4feGQeft*er%6i*b  whether -the  hnnk«pt< 
petoot- witness;  secondly*  whether  the  i 
jneotfenri  faddcataqred  the  capacity  xrftht  pbmftiffrto 
ant  in  this  action. 

ffitdt,  far  the .  plaintiff,    The  banksop*  lurag  »- 
leased  the  atrplns,  and  certain  creditors  tuning 
*he  bankrupt,  if  tfaece  was  prima  fiiote  eridenes  to  i 
a  presumption  lb*  time  were  no  *ther 
.bankrupt  oonid  htTet  po  interest  to  inerease  \m.< 
and  was  therefore  competent.    Now  a  whole  year  had 
elapsed  between  the  Nng  of  the  commission  and  At 
date  of  the  relate:  t}*e  three  meetisesi  the  choice  of 
Assignees,  and  the  signing  of  the  pertifieate  had  aU 
passed.    It  was  therefore  reasonable  to  presume  <that  aU 
the  qcecUtots  had  by  that  time  piwed,  and  all  those  who 

had 
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1M&  lad  proved  signed  -the  second  release.  The  plaintiff, 
0^%  thtaefoie*  mode  oat  a  prim*  facie  eats  of  competency 
of  the  bankrupt;  The  only  remaining  question'  is, 
whether  these  releases  dertroyed  the>plainlttft  right  of 
nation,  it  k  quite  clear  that  tbcy  did  not;  Car  they 
could  not  operate  so  as  to  arrest  the  progress  of  the 
(He  was  that  stopped  by  the  Court) 


F<  Pollock,  coatriL  The*  wnsn<*  Any  nrtUciMefa 
thi*  one  to  wnmnt  the*peeinmplio»,  tint  aft  the  tanfe* 
ruptfe  creditors  tigmiq  tfae^*eOMd  'Nl*ise^*All*  tfee 
^daM?jneiti^Mm>MUbii«tflii  ttfeytfrnftfcfthi  ttni- 
ininlan  fasttd ;  *nd>  tber#fe no^ertdwoe^irtf  itetfftog 
fcaabeTwoof  of  debtf  aitar  the  **d>ihjr*t>te  dfrotKW> 
i:  it  mast,  therafere,  feecmteildii^ttuft^^ 
ktoroseattheeacpiratiraoft^  The  brisk* 

rsfcnh-cferk  might  have  been  catted  to  dww  who#are  Ma 
creditors *«. his  books  might  have  given  tome  infarmatien* 
but  the  dark  was  not  called,  nor  were  die  books  prodaded; 
and  esthete  media  of  proof  wore  within  tho  plaintiff's 
redbh,  he  cannot  beconsidered  as  having  made  out  *  tuffi- 
cient  ease  of  competency  without  resorting  to  theth.'  But* 
seoendly,  the  assignee's  right  of  action  was  destroyed  by 
the  three  instruments  in  question:  be  had  no  longer 
any  acintitta  of  interest  in  the  action;  the  creditors 
had  no  longer  any  olaim  npon  the  bankrupt's  estate.  So 
that  ail  the  purposes  -rf  the  trust  in  the  assignee  were 
answered ;  and1  that  being  so,  the  trust  itself  was  at  an  end. 

"StatLnrJ.  T*»  questions  have  been  rinsed  in  this 
cMepAftty  whethwthe  bankrupt  was  •  competent  wh* 
nets?  imd  ssoondfy  whether  the  aififigitte's  right  of  action 
wnsdwtoysdby  therelsaa«whi^w«teeeuted.  As 
to?*tie  infc  pei^tfw  otdy  <pi<Mden  ty  frfaftfcir  the 

.^  -  10  Court 


A^H0VR» 
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Court  may  presume  that  aU  the  creditors  executed  the  188& 
secaodorekase;  for  if  they  did*  <  the  bankrupt,  although  ^I*r» 
primA  facie  incompetent,  was*  by  that  and  the  other 
releases,  mate  agood  'witine*  Now  >k  apffeais  that 
U^itp^miMW  Jaiufid tin  ^xmttBT^  18121  :  several  meet- 
ings were  J*)d.  under  it,  at  which  k  was  probable 
that  thfttcrodifcar*  wouW  prone;  and  it  does  not  ap- 
pear that  any  creditor  applied  to  be  let  in  to  prove 
betws*M*o  be*  ef>*faa*  meriting*  *«d  the  month  of 
CWefer,  10J&  Jb  twdqpaisugpstedfr.th*  die  bank- 
n^s(ft?pol^jH«fct  tatebeefcpfrttfed,  or  hie  oM:< 
n«te  to%4fl*i*^*fc  la^i^Weirbwtibe^ioertiaa 
is^«taberirtffi«fl^,ft^^  primA- 

fefeiartt «f, etnpptteey,  <1 ;tMok  Afcrewaej^ondtba 
dafod*t*Wo\»fi^m  the  bankrupt 

on  the  wit  d^be^thewa*  examined  in  chie£  Upoa 
the  saecKidf  question  I  have  no  dtrobt.  lib  cenfrnricri» 
that*  byitfaMccond  ideas**  the  creditors  have  discharged 
all  tbekekhttsupen  the  bankrupt  and  upon  thatvttch 
was*  his  estate^  that  they  are  no  longer  creditors,  and 
that  the  plaintiff,  therefore,  can  have  no  right  to  the 
fund  which  he  seeks  to  recover.  The  objection  arises 
out  of  a  false  construction  of  that  release.  It  releases 
the  bankrupt*  from  all  claims  against  him  and  Us 
lands,  goods*  &c,  and  the  creditors  cannot  new  insist 
upon  having  them;  whatever  may  be  called  his  is' 
protected  by  the  release*  and  would  be  liable  to  an 
execution  creditor*  Bet  as  soon  as  an  assignment 
was  made  under  the  commission,  all  that  was  then 
the  bankrupt's  would  go  to.. his  assignee,  iajri<is  no 
longp*  tbe,tariuriipftv.  l^Jwr  ^nd  lwetconj|timctk» 
of  th*»i*taKv.  thercfta*  j*  Ant  >&>  4o*  <not<  *kte  to 
things  befoeeffettuetyaasigi^  but  to<suok  thtngs  a* 
might  tfewea^  mm&  (hfb  \**ktppL  Hut  thm 
^  .  01  reasons, 
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^^      *^  and  thai  ihe  bapJtn^ 

•  •  .  •   .      •.■*■••    •'.♦*«      •  " 

•     •  ""Pom*  t«nfae pWfeMR 

Dob  od  die  jdeopM  o£  Joy*  |falP^»iqg<iil* 

^   gJECTMENT  ta  rwxwwr  th»  p^^oft  ^i^yo- 

"*         divided  thinL  part  .ff  *ta*  jd^ftf  >«1  jtotfc* 

peri*  of  MiUom,  i*  tfe>  fcomflyipf  Agi^fyt^  »»* 


Where  an 

inane  betvi 
jf.  and  A.  that 


o^^nT^d  At  the  viaJbelWe*^»J^  Ht Itte  iSSpimii^.^wlMt iW 
■houidh«T.tbe  ^^  witfittbertytpiatpy*tp4Nite^ 


ttejktoof  tbst  tp  enter  a  verdict  far  tfre  ptefttiff  J  and  upon *te  tootim 
ftS^teu    bring  eaade format purpose,  tl>e G<wt directed tta fe** 

ejectment  could 

not  be  main.     Xo  be  stated  i*  a  case. 

•pdart  i.  *  TbQ  prewriaes  wore  tfcee  do**  of  tep*it  fitted  CfatA 
mendof^oaiea-  JKOT4  »d  Benridding,  otherwise  Bcm&  Biding-  The 
tboo^tteob-  **>  fowner  clow  were  putt  qf  a  teqmi*nt  pajfod  f/flptr 

w  1  «r£!r  *i*r  Bk*">  aitua4e  ***"*  ^  **"*  **  *¥**  » 

^toAe        ||,e  county  of  Cumberland;  wWch  ten-Hupfe  *#>  w*llj»* 

^.  having      ftfee  eloae  called  Baputt  Biding*  wtfil  tfce  jpafciwr  of  a 

BHttlicd  A  WO- 

man,  owner  of  deed  hereinafter  set  forth,  bad  beep  from  tifnemftie- 
mH^STZ,  «oriai  within  and  parcel  of  tbe  manor  or  lordship  of 
t^hJES*  AfiZ^wdeii8tomiu7teiim 

frecn  the  lord, 
upon  which 

litery  of  seisin  was  after  wafds  gieen.  &m6fe,  that  tbe  grant  operated  as  an  enfranchise- 
ment before  the  B*ery,  and  that  the  course  of  descent  of  the.  customary  estate  wooM  not 
be  thereby  altered* 


Dot  don. 
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fad  descended  from  aricestor  to  heir  as  of  the  heredi-  \  823. 
tary  rigtrt  ofthe  tenants,  called  tenant  right,  and  holdeti 
of  the  lord  of  the  said  manor  for  the  time  being,  as  of 
that  his  manor  by  rents  and  services  according  to  the  j^*w. 
cMtoup  of  the  said  manor  or  lordship.  At  a  court 
feoiden  for  Ike  said  manor,  on  the  8th  of  June,  1738, 
one  Arm,  the  wife  of  one  Joseph  Hunter,  formerly  Ann 
Leece,  spinster,  was  admitted  to  her  and  her  heirs,  ac- 
cording to  the  cotton*  fef  the  manor,  to  the  premises  in 
question  with  the  appurtenances.  By  an  indenture 
tripartite,  of  the  2d  February,  1741,  made  between 
A.  HnOetton,  Esqcrite,  ft.  Hudleston,  and  &  Gibson,  of 
the  first  part,  the  said  Joieph  Hunter  of  the  second  part, 
hvAWn.  HtaBeston  of  the  third  part,  reciting,  that  by 
an  act  passed  in  the  last  session  of  parliament,  entitled 
an  act  for  vesting  certain  manors,  lands,  and  tenement* 
of  die  said  W.  fiudleston,  in  trustees,  to  be  sold  for  the 
payment  of  his  debts,  die  several  messuages,  lands,  and 
tenements,  rents,  fines,  heriots,  boons,  dues,  duties,  and 
services,  and  other  the  premises  thereinafter  mentioned, 
to  be  purchased  by  the  said  Joseph  Hunter,  were 
amongst  other  things  vested  in  them,  the  said  A.  Hudle- 
ston, ft*  Hudleston,  and  E.  Gibson,  and  their  heirs  in 
trust,  to  b6  sold  for  the  several  uses  and  purposes  therein 
above,  and  in  the  said  act  mentioned;  and  that  the 
said  /.  Hunter  stood  possessed  and  seised  to  him  and 
his  heirs,  according  to  the  custom  of  tenant  right,  time 
out  of  mind,  used  and  observed  within  the  manor  or 
lordship  of  Miltom,  of  and  in  one  customary  messuage 
or  tenement  at  Crosshome  therein  particularly  men- 
tioned ;  and  that  Ann,  the  wife  of  the  said  J.  Hunter* 
was  and  stood  abo  possessed  of  and  seised,  to  her  and 
her  heirs,  according  to  the  custom  of  tenant  right,  time 
out  of  mind,  used  and  observed  within  the  said  manor 
Vol.  I.  G  g  of 


'  "$2F       ******  «*  VBWe^f  ffC  tl^j^d^.i^^^w.  «9s  mr<^l 

apd  *hq»<af  aivl.ift  <WJ9ffl^ 

said  pari*  of  M*^^  JEforffe- 

ston  as  parcel  of  his  wd  .<W9P*.W  V$c4^l^.^#i|#^qi^ 
by  payment  of  0*.  cjua^wy  i$ttt,flC  ^A^d^^U 
other  the  rente*  fine*  b^^.^^i<ty&-dltf^  jujd 
services,  as  aforesaid.  Aafii  fafttfb  wafitWfrvJbflt  fte 
said  J.  Hwtfei',  for  the  wwpCftW*  Jit|$t^tfl|<^,y{Hh 
tbem  the  said  tr*ste<*.*nd.*het>aid  Wniffi$effphtfac 
the  purchase  of  th#  freehold  pffd  ¥¥ff?W*  9*,  *sft.fff 
the  said  megsuege  .  and,  Jtoeij^t  ;\v^eqf,;  tfce.  $a# 
J".  JftntoMras  Jbknsplf  then,  set  seisff}  v>d  pwpef$fid*$ 
aforesaid,,  a?  also  of. the  purchase  of  ^e  frccfy&l  Mtf 
inbemtatwe  of  the  pjto  message  apd^encweajj.,,  ^d 
ftto  a  parcel  of  la^d,  whereof  4m  the  wifevof^J.  .JEfyvtar 
waft  ^P  t]icu  seised  and  possessed  a*  afo<ftai(|r  M  Ij;  rcap 
MU&ie##d Jby»the,  said  indenture  tfcakljh^faid  twi$* 
tat*,  .by  itf^  consent  of  JF.  Hudkxtpn*  t*sti$ed  ^ 
ttarqtp  nj«tioned»  and  by  vfata^./eF  4be  .wid.Mritft  ai>d 
p*wftr  te**hei&  by<tbp  .said  *f*  grants  andjij,  p»|> 
*»3iuwhpfitbe.§a#  cpntrapi  and  m  co^si^a^  f>C«  *e 
«^^u|»(.pf^0Qi.;iiV)4hpm,  ia^an^  pud^by  ,*bfl  w*d 
i^W^^for^.thc^^cqtiQn  ,of, % Jp^eptwrfv  iyhfcb 
vaa.SiP  Vpstjpte  wji  inpst  nw^lba^^Vbfciw^1* 
fo^flto  m**^$4  .gW*i  bargain  jacjk  ^liew.  enfeflfe 
and,  owfaai  JWto  i&  fjunttrp  •  h^ Jb^n,  (and  aligns,  *U 
the  isaid  owssiiagfs;  or  ^n^f  t*,  a^d  BSWeljfllf-  land, 
btft»g**?cel  ggt  th<*  $aid,4na^iff  piorlprdsbip  *f  MM*** 
o *.aw  I  M;  IS^  r>  and 
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and  thtti  th  th^  tenuteof  occupation  of  the  J.  and  <4roi       1623. 

Hurter/  ha  dh&t&metty  tehahts  thereof,  or  his  farmers      " 

....  '  Doi  don* 

or  under-tenant*  df  the  same,  with  their  and  every  of  Kewhv 
theit  apptwtenartce^ '  ahd  the  freehold  and  inheritance  j^3h. 
thereof  and  all  commons,  &c  with  all  that  their  estate, 
right,  tkfe,  &c.J  t6  the  ^aid  premises ;  and  with  the  ap- 
purtenances, fearing,  reserving,  and  excepting  to  the  sdid 
W.  Huffle$iott,1n»iieitt  arid  assigns,  lords  of  the  said 
manor  as  thereinafter  was  mentioned;  to  have  and  to  hold 
the  Bdid  meisaages  and  tenements,  and  parcel  of  land, 
unto  the  said  JI  ttunter,  hi%  heirs  and  assigns,  to  the 
only  propet  use  tod  behoof  of  him,  J.  Hunter^  his  heirs 
and  assign*  for  ever,  in  'fee  farm,  according  to  the  coarse 
of  common  Ia^,  absolutely  freed  and  discharged  of  and 
from  aU  customary  and  other  rents,  fines,  boons,  due* 
duties,  and  services  whatsoever,  thereafter  to  become 
due  and  payable  to  the  said  IV.  Hudleston,  bis  heirs  or 
assigns,  lords  of  the  said  manor  or  otherwise,  yielding 
and  paying,  therefore,  to  the  said  W.  Hudleston,  his 
heirs  and  assigns,  the  rent  of  one  pepper  corn,  on  the 
89th  of  September  yearly,  if  lawfully  demanded,  and 
doing  and  performing  suit  of  court  at  the  several  courts 
leet,  courts  baron,  and  customary  courts  of  the  said 
W.  Hudlrston,  his  heirs  and  assigns,  to  be  holdcn  for 
the  said  manor  or  lordship,  and  saving  and  excepting 
mines,  &c  The  deed  also  contained  a  power  of  at* 
torney  from  the  trustees  to  a  person  therein  named,  to 
give  livery  of  seisin  to  the  said  J.  Hunter,  and  which 
Jivery  of  seisin  was  afterwards  duly  given,  and  a  memo- 
randum thereof  iriddrsed  upon  the  deed.  «/.  Hunter 
died,  seised  of  such  estate*  as  hfe  todk  under  the  deed,  if 
any,  on  the  2?th;  Marcft,  1702,  leaving  his  Widow  Aii* 
surviving/who  died  in  1773,  levying  two  sons,  of  whofil 
Wm.  Aunier  wtA  the  elder,  he*  shrvfvirtg.  The  said 
Gg;i  IT.  Hunter 
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1823.  W.  Hunter  entered  upon  the  premises,  btft  the  precise 
ST~T  time  of  his  entry  was  not  proved  art  the  ©rial,  amd  eon- 
Niwby  tmued  hi  possession  until  the  8th  February,  1800,  when 
ftcxtoK.  he  died  in  possession  and  irt  sefein  thereof  (if  the  Court 
-should  be  of  opinion  that  Ms  lather  had  been  seised) 
without  leaving  any  issue,  but  having  first,  by  bis  last 
will  duly  executed,  devised  the  premises  ft>  question  to 
his  wife  for  life,  and  after  her  decease,  to  one  WnuWtfde 
in  fee.  Upon  the  death  of  WL  Hunter,  Us  widow  entered 
upon  and  enjoyed  the  same  until  her  death  in  1815. 
W.  Wylde,  the  devisee  named  in  A©  will,  died  in  the 
lifetime  of  the  testator.  At  the  time  of  Hie  death  of  the 
widow  of  W.  Hunter,  and  also  at  the  tfane  of  die  demise 
laid  in  the  ejectment,  die  lessor  of  the  plaintiff,  J.  Newby, 
was  one  of  his  co-heirs  at  law,  ex  parte  paterna,  but  not 
ex  parte  materna,  of  one  undivided  third  part  of  the  said 
messuages  or  tenements*  and  parcel  of  land*  The  de- 
fendant was  put  in  possession  of  the  premises  by  John 
Wylde,  who  was  the  eldest  son  of  W.  Wylde  the  devisee, 
and  which  said  John  Wylde  was  also  heir  ex  parte  ma- 
terna to  die  late  W.  Hunter.  By  a  memorandum  of 
agreement  in  writing,  made  the  3d  May,  1319,  (and 
which  was  before  the  service  of  the  declaration  in  eject* 
ment  in  this  cause)  between  the  said  John  Newby,  the 
lessor  of  the  plaintiff  of  the  one  part,  and  the  said 
James  Jackson,  the  defendant,  of  the  other  part,  and 
which  agreement  was  signed  as  well  by  the  said  J.  Netoby 
as  by  the  said  J.  Jackson,  J.  Newby  agreed  to  sell,  and 
J.  Jackson  agreed  to  purchase,  in  case  the  said  J.  Newby 
should  be  found  the  owner  thereof,  all  those  freehold 
closes  of  land,  called  Benridding  close,  Mire,  Great 
Meadow,  and  Long  Meadow,  situate  in  the  parish  of 
Mittom,  in  the  county  of  Cumberland,  late  the  property 
of  JV.  Hunter,  deceased.  The  price  was  settled  by  ar- 
bitrators. 
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bitrators.  And.  die  said  J.  Jacktmx  agreed  to  pay  the  1893. 
purchase  money  far  so  mooh,  and  audi  part  (if  any)  of  Dok  dfm 
the  above,  premiss  as  the  said  J.  Afapfy  could  give  a  Nxwbt 
good  title  iji  the  law  40  at  Candlemas  then  next,  with  Ja«*ht. 
interest  for  the  same  in  the  meantime,  at  and  after  the 
rate  of  41,  6$.  per  cent,  per  annum.  And  the  said 
J.  tfewfca  agreed  to  grant,  release,  and  convey  the  said 
fire  closes*  or  so  mtteb,  and  such  part  thereof  as  he 
could  give  *  goqd  and  aujtfoieot  title  in  the  law  to  the 
said  J.  J&kt&h  hit  hew,  and  assigns,  or  as  he  or  they 
might  appoint  upon  paymmt,  or  sufficient  security  given 
for  payment  of  the  purchase  money  of  the  said  premises. 
The  said  J,  Jaetean  to  have  possession  from  the  time  of 
the  date  of  the  agreement  The  premises  mentioned  in 
the  declaration  iu  ejectment,  are  part  of  the  premises 
mentioned  in  the  above  agreement.  At  the  time  of 
making  and  signiug  the  agreement,  the  defendant  was 
io  jpoesejejon  of  the  disputed  premises,  and  remained  in 
possession  thereof,  until  and  after  the  service  of , the  said 
declaration  in  ejectment.  No  demand  of  the  possession 
of  the  said  .premises  sought  to  be  recovered  in  this 
action  was  ever  made  on  the  defendant,  nor  was  any 
notice  given  ten  to  quit  the  same. 

Tindal  for  the  plaintiff.  The  real  question  intended 
to  be  decided  by  this  action  was,  whether  the  estate 
which  the  lessor  of 'the  plaintiff  seeks  to  recover,  de- 
scended ex  parte  paterae  or  ex  parte  materna.  But  an 
agreement  executed  by  the  lessor  of  the  plaintiff;  and 
stated  above,  has  been  set  up  as  an  answer  to  the  action ; 
and,  therefore,  the  first  thing  to  be  considered  is  the 
effect  of  that  instrument.  In  the  case  of  Bight  dm. 
Lemit  v*  Beard  (a\  the  original  ownership  of  the  jjro- 

(<i)   \5  East,  210. 

G  g  3  T>erty 
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Do*4em* 
MsmT 


perty  was  not  in  disputed 'an<£  i^roiVhad  ^received  a 
part  of  the  purchase  money Trom  the  attendant.'  That 
case,  therefore,  differs  Trom  'the' pres^ftf^'fok  hfercit 
Jaouom.  was  manifestly  the  intention  of  the  partleii  that  the 
trial  as  to  the  title  should  proceed,' and  the  posses- 
sion given  by  the  agreement 'is'ici^'be  talteft  with  re- 
ference to  that  object/ and  ougfit  not' to  preclude  tliis 
question.  But  if  that  be  not 'so,  still 'the  'day  of  the 
demise  in  the  declaration  is  prior  to  the  date  of  the  agree- 
ment, and  if  die  lease  to  JoJin  tjoe  was  gboi],  the  second 
lease  to  the  defendant  could*  not  takfe  eifect  Neither 
could  the  agreement  operate  as  a  release  of  the  action, 
for  the  lessor  of  the  plaintiff  cannot  release.  Doe  deini 
Byne  v.  Brewer,  (a)  At  all  events,  nothing  more  than  a 
strict  tenancy  at  will  was  created,  which  may  be  deter  - 
'  mined  by  any  notice ;  now,  it  is  found  that  the  defendant 
continued  in  possession  after  the  service  of  the  declar- 
ation, and  that  service  was  sufficient  notice  to  determine 
the  tenancy.  '     '  ^ '  " ' 

Littled*le>  contra.  The  case  of  Right  d.  Lewis  v. 
Beard  is  parallel  to  this,  and  clearly  shews  that  the 
agreement  set  forth  created  a  tenancy.  The  date  of  the 
demise  laid  in  the  declaration  cannot  affect  the  question, 
nor  can  the  service  of  the  declaration  oe  deemed  a  de- 
termination of  the  tenancy  for  the  purposes  of  the 
present  action,  which  must  proceed  on  the  ground  that 
the  defendant  was  a  wrong-doer  at  the  date  of  the 
service,  Doe  v.  Wilson,  (i) 

Bayley  J.  There  is  no  doubt  that  an*  ejectment 
treats  the  tenant  in  possession  as  d  wrong  doer  at  the 
time  when  the  action  is  brought.    If  he  be  lawfully  in 

(«)  4Af.$&500.  <&>H  A* 56. 

possession 
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po&yfiippfoftn^  it  is  an  answer  tp  the  action,  whatever        1823. 
mar  be  th$.  fate  ol  the  demise  laid  in  the  declaration;      __  . 

for  an  e^eptnient  is  altogether  ,a  fictitious  remedy.  Here,  N«w%v 
before  the  j^ectmept  uyas  brought,  viz,  on  the  3d  of  May,  Xuruoir. 
18199  aft^Teempnt  was  ipipde .between  the  lessor  of  the 
ph^utjff  pndjhe  defendant,  that  the  former  should  sell 
to  the .  latter  the  feci  simply  of  the  premises  in  Question, 
if  i/L  tyrpe^^Ru^ ;^hat  he  had  a  title  to  thepi,  and  it  was 
thereby t  ^tinu^ate^  that  the  defendant  should  hive 
possession, from  the  date  ^f,the  agreement.  ,  That  cre- 
ated a-  tenancy,  fwjijch  w^s  not  determined  before  the 
commencement  of  this  action ;  a  nonsuit  must,  there- 
fore,.J&e  entered* 

Ho^royd  and  Best  Js.  concurred. 

Judgment  of  nonsuit. 

Besides  the  point  upon  which  the  judgipent  of  the 
Court  proceeded.  The  effect  of  the  deed  of  the  2d  of 
February,  1741,  was  discussed. 

,  Tindalj  for  the  lessor  of  the  plaintiff,  contended,  that 
the  effect  o£  it  was  to  create  a  new  estate,  descendible 
to  the  heirs  ex  parte  paterna.  Before  the  execution  of 
that  deed  of  feoffment,  the  freehold  of  the  customary 
estate,  like  that  of  a  copyhold,  was  in  the  lord.  Ste- 
phenson v.  Hi/A  (a)  Burrell  v.  Dodd.(b)  Doe  denu 
Betty  v.  Huntington,  (c)  At  the  time  of  the  feoffment, 
Joseph  Hunter  had  an  estate  for  life  in  right  of  his  wife(rf); 
the  feoffment,  therefore,  must  have  operated  either  as  an 
extinguishment  or  suijpeasjou,  of  the  customary -fstate. 

*'    -i  •,.  <  j-  •       •    i  >      *      ;.        .  ,. 

(o)  3  Jkttr.nn.^         ...      .        (6)  3jfr.fP.378. 
(c)  4  JSul,  280.         """" ^(d)  Go.LU.35i.  a. '"'  " 

^  Gg  4  Lam\ 
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1880.       ZWs  ca#eu(o>)    JkaaqUt  case.i(&):    life  j.  .Bngg^<<:) 

J1      r '  If  as  an  extinguishment  ifeen,  op  *i  Hurttar1*  death*  xbe 

»*#•**      legal  estate  descended  to  his  sod,  subject  to  a  trust  for 


Xmk«*/  hi*  raotfanv  Ji^mt  v.  CboL  (d)  •,,  ChuUoaer  r*  Jlfiin- 
fifctfil  (*)  Wa$k**neqykQM%  £fifl*  fad  *t  her  death 
the  eqqiti&Ie  estate  would  jbe  merged*  and  the  whole 
would  descend  ex  parte  pafcerafi.  .&%  v«  Alston,  (f) 
Goadright  *.  Wells*  (g)  Qr»  if  k.  only  operated  as  a 
suspension,  which  might  he  the*aBaacaos4ftRg  to  Cm. 
Eliz.  8.  Ttnon.  #  Wall.  Copyholds,  551.,  rtill  the  free- 
hold and  customary  estates  uniting  jp  the  son,  would 
create  a  new  estate  descendible  ex  parte  patera*. 

Littlcdale,.  conXtii     The  deed  in  question  merely 

operated  as  an  enfltopiqfrinftmrnt  of  tfce  cefttawajy  estate, 

the  only  effect  of  which  was  to  release  the  services,  and 

*  the  lands  being  still  held  to  the  same  uses,  would  descend 

as  before.    Com.  Dig.  Dtsoent*  (Cb).    If  that  deed  be 

not  an  enfranchisement*  it  most  be  considered  hi  a  grant 

to  a  stranger,  and  then  the  freehold  being  severed  from 

the  manor,  the  customary  estate  would  not  be  destroyed, 

,     "T",   but  wottM  become  free,  aiulwodd  still  desc«d  as  before. 

MtortWstu*.  (*)     Qilb.  Ten.  &€&    Should  k  be  con- 

•  '  fetfd&I  that  tM  euatettiary  estate  would  nbt,  tftder  eucb 

>*     AcUttWtorice*,  bceome  fee*  then  k  follows,  that  the 

.   ftwhokl  Is  capable  of  *  sapavafte  exiatenoo  ton  strainer, 

V".  and  if  to,  it  would  still  be  eemaUe whan  it  descended 

t*4hef*tfi>ds  stated  in  this  ease.    He  might  ha*e  sold 

;/\.  c*^«ldk,  tbectetoitfar^*^^ 

;  /  r:      me*gc, ;H*vkmh>  bd##  left  *>  deeonxV  the  oeswmaly 

.  .^v      /.         (o).2a».  17.  (£)4Cb.3I. 

(r>  16  SttU,  408.  (d)lBr.  Ch,  Ca.515. 

(e)  2  Vcujun.  524.  (/}  5  Km.  339. 

(g)  2  J)tnig.  f71.  (A)  4  Cfc. 24.  b. 

estate 
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estate  might  go  to  the  betas  ex  parte  niaterna»  aodibe       1823. 


Dos  denv 

Nxwsy 


freehold  to  the  heirs  49c  parte  patema. 


The  Conrl  said*  that  as  it  was  not  necessary  to  de~  Jacmoiu 
termine  this  point,  which  was  one  of  considerable  diffi* 
culty,  they  abstained  from  giving  any  decided  opinion ; 
bat  intimated,  thut  they  drought  the  deed  of  FcbntaryZd, 
1741,  operated  as  an  cnfrauchiae^ient  before  livery  of 
seisin  was  given,  and  that  .the  coarse  of  descent  was  not 
thereby  akfffdt 


Sfbhcee  and  Another  against  Mamuott,  Ex- 
ecotor  of  Sarah  Maariott,  deceased. 

£OVENANT  by  the  lessee  against  the  executor  of  the  tawtnaiaby 

lessor  for  breach  of  the  following  covenant  for  the  lame 
quiet  eqjoymtat  contained  in  a  lease  granted  by  the  )i!!ffi^tjf" 


testator  of  certain  pranin  in  GuUfbrd-Strtet :  «  That  £' "££*»} 
the  plaintiffs  should  and  nqgbt  hold  the  premises  de-  1S^£!u^ 
raised  during  the  term  granted,  without  any  Jawfid  let,  ™j;£j*£ 
suit,  trouble,  molestation*  eviction,  interruption*  chum, 


through  the 
leawrai 


ifcright, 

or  demand  whatsoever,  by  or  from  the  lessor*  her  exe-  Ac  Hm 


enters,  administrators  <or  assign**  of  any  person  or  iaa*a,fera 
persons  whomsoever,  claiming  or  to  claiov  by,  ftonfc  wbSTd 
under,  or  in  trust  for  her,  them,  or  any  of  them ;  or  by,  l^ZtT 
or  thvough,  her  or  their  mcUfJumUf  qgbt,  title,  for-  jfg^Jj^. 


feiture,  privity,  or  procurement."    .The  declaration  al-  ^jjij^j^ 


kged,  that  at  the  tune  of  making  the  leea*  to  the  plairj-  tu  voder- 

MBM0  WM  DOC 

informed  of  thk 
dame,  and  underlet  to  a  tenant,  who  incurred  a  foifefaure  by  ifllng  the  praabe*  for  a 
vbop;  a«4  the  original  leanraricte*  him:  Held,  that Oae  wm»  not«aa  eviction  byjMMnf 
of  the  lessor  within  the  meaning  of  the  covenant 'in  the  underlease. 

tiff*, 


IMS.      ;|j^<i|^^^a««^l  H*^*  W4l&<bifr*e  &r+  lease 
thni*AoB#rimto#fy&m^m*fat  th(e>SwfP#iflg  hospital, 
l*^  l©M^^tfW^iae^y^aB|e  o|i*ttti0ttfrTJ)y  the  gover- 
nors e&tkrf  hfMt»t&A»  9nwdb^pr«q^^^ouId  be  used 
ifoc  »y  sfc^  w*rfcbQ**&  <»rnMill^r^  ^rfltfje^fi^i^aiyiyixig  on 
?!  any  trade*  *r  JRjGJM  JM$9PII*  tfw*IH*Wic  sho*  of  business 
should  be  suffer Jbo^ftjagA  |4ift*, covenant on  the 
part  of  the  lessees  of  the  hospital,  not  to  use  or  suffer 
,  tbd  premise*  to  be*  ***} tfto  w^puipc^r  that  the 
platntifi,  Jto.  igtK>*aoc*I-of^t^  ^  in  the 

lease  of  the  ht*(*t»l*ii|fedfr!e^  person 

who  exercised  the  business  **f  §4  jwottoftar  in  them ; 
Ihftjtthe  governors  erf  th«tJ5tf<^^.bpfpitfll  took  ad- 
vantage of  the  elans*  of  rforfi^^' in,  ^fh^dei^e^Ja  con- 
sequence rf  tuch  public  hwamtfis  bei»g-<ttrft*d<qn  in  the 
premises :  the  breach  o£  covenant?  jgl^d  was,  that  the 
f>kintifis  were  evicted  from  the  ptemwaby  the  means 
of  the  defendant's  testator,  to  wit*  by  pwnji'of  her  ne- 
.  gleeting  and  omitting  to  inaert,  or  cftu*fefe>be  inserted 
in  the  iM  lease  made  by  her  to  the  pteintiffit  «oy 
:  ctoeoant  similar  to  the  said  covenant  on  the  part  of  the 
,  lessees  of  the  hospital,  and  of  her  negketing  and  omit- 
ting td  give  the  plajetfft  any  notice  of  feucb  covenant, 
or  of  thfc  clause  *f  re-entry  aforesaid;   olid  special 
damages*fer* bsaigned*    The  declaration  wasd^aurred 


.;  ^9kMfiupP°rt  of  >be  declaration.  No  laches  can 
be  imputed  to  the  plaintiffs  for  not  investigating  at  the 
time  of  their  taking  a  lease1  of  the  premises,  the  quali- 
fications, tp  which  this  lessor's  title  wa?  subject.  The' 
authorities  incline  against  the  right  of  the  lessee  to  an 

inspection 


mspectfdn  tf*fc#ltu£ferftf«lteli  Jtmh^tty*kbe{*),      JttS. 

extensive  tf^Mfcfcttoifc  >Ia^liuf!^>9i  '4tal»/j»rM4  ^)^  Ule 
word  «  ineans$*Hfl  tfQcfrlifcfittt?  wka'hfcltftd  bike*  mooh 
ra<fre  ext^Ji^  ^i&ik«kmi  tfert  tb*  writ  "act  Or 
procurement^  > jftftiffei, tii3't4»tiiftt*i**> be*on*tta*l 
most  rtrotigtyTigafeiit  ^<tf*mftatt>r;{**J v-  .,:„■ 

Per  Curiam'  If  tfc«  ^ehtltf&t'*' teftrtev  ha*  been 
guilty  of  atiy  toptwpfcr  canclsalsM*  whereby  the  piain- 
tiffi  hive  tfustelfittl  4huriAg*»  fhaUnay  be  the  proper  sub- 
ject  of  An  setto*  oft  At  Out*  but  in  order  to  maintain 
this  action,  it  aim*  be  shewn  thai  a  breach  of  the  cove- 
nant contained  in  the  tsate  hit  bean  committed.  The 
covenant  fa,  "that  the  k«Me  sbboid  hold  the  pmaites 
without  any  lawfel  evietion,  i»t«rraptioa,  Sec  by  or 
from  the  lessor,  or  by  or  throdgtheract^  memw,  right, 
title,  forfeitwe,  privity,  or  .  paoeertmenft/'  Now  the 
word  »  acts1*  means  something  done  by  tip  pawn 
againfet  whose  acts  the  Covenant  it  made,  and  the  word 
"  meansf*  has  a  similar  meaning,  something  proceeding 
from  the  person  covenanting*  Now,  the  fetation  was 
not  produced  by  any  thing  proceeding  from  thfe  cove- 
nantor, but  from  the  person  in  poiwcsri^oftho  premises. 
Oer  judgment  mast,  therefore,  Wfcr  theidafeodaet.  > 

Judgment  for  ibedefaekfat 

F.  Pollock  was  to  hate  argUed  !ft  ,  support  ctf  the 
demurrer. -'  ■'         '   '  "•'■;     f  •*  1-  :;;.:.•./ >J 

(«,)  II  r^jyn.  33*    '    "'  ''(J)  JhfcA.^fa£,u,|*';'rt 
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IVinstone  the  elder  and  Winstone  the  younger 
against  Linn. 


Declaration 


£X)VENANT  upon  an  indenture  of  apprenticeship, 
tureof«ppr«n~  bearing  date  the  11th  April,  1820,  whereby  the 

breach  of  a  co-  defendant,  In  consideration  of  a  premium  of  902.,  cove- 
tfae  dtftaknt  nanted  with  the  plaintiffs  that  he,  defendant,  would, 
of  a  premium    during  four  years,  instruct  Winstone  the  younger  in  the 

of  SQlf  cove- 

iiautodtoiintruatheanpenticetohu  trade*  and  provide  him  with  diet,  &c*  Breech, 
diattlie  defendant  6M  not,  after  snamn^  on  the 

contrary  refused  ea  to  do;  and  after  tie  making  of  the  indenture,  to  wit*  on  the  13th  of 
Jufy,  refused  then  or  at  any  otherthne  to  instruct  Mm,  and  that  the  defendant  did  not, 
after  the  making  of  the  indenture,  nrovifr  the  aBprentifff  vafch^dsnyeVc*,  hot  on  the  .con- 
trary thereof,  on  the  15th  of  July  compelled  him  to  quit  his  service  before  the  expiration  of 
the  term.  Pleaaj  to  thea«  in^rtiotiiw  •^notpao^Sdag  wUh  diet  and  lodging  btfmt 
the  lQta  of  July,  that  he  did  instruct  and  provide  liim  with  diet  and  lodging  till  that  tune. 
Upon  Una  plea  jsstie  was  taken  and  jemed.    And  as  to  the  not  inttnw&g  and  jnnt  pro- 


viding with  diet  and  lodging  tenon  and  after  ike  10th  of  July,  that  the  defendant  was  ready 
and  willing  to  naa^uexan^providattos^pnuutoe  whh  diet  and  lodging  daring  the  whole 
term,  but  that  the  apprentiee  would  not,  after  making  the  indenture,  serve  the  defendant, 
but  frequently,  and  partScalatly  en  the  10m  dfJvfy,  rafted  an  to  do,  and  wiat  on  the  10th 
day  of  July  the  apprentice  refused  to  do  particular  acts  therein  mentioned,  which  he  van 
bound  to  do  as  euen  apprentice  ?  and  on  the  contrary  thereof^  againat  me  positive  orders  of 
the  defendant,  absented  and  wholly  withdrew  himself  from  bis  service,  declaring  that  he 
never  intended  In  return  again  to  Ills  sen  fee,  whereby  defendant  was  prevented  from 
instructing  and  ntoridinghim  with  diet  and  lodging  aaanrding  In,  the  indenture,  Bantioa- 
tion,  mat  after  me  apprentice  had  been  guilty  of  tbe  supposed  breaches  of  duty  as  mentioned 
mtheplea,tov/it^meiaho/*fch%tto 

to  serve  nun  as  such  apprentice  during  the  residue  of  the  term,  and  requested  him  to  re- 
ceive htm,  and  ntpejdehim-wfm  dietnnd  Injajstg.  bat  that  ^defendant  refused  an  to  do. 
Demurrer,  aaagnioe;  for  cause  that  plaintiff  had  by  his  declaration  complained  of  a  continued 
breach  of  covenant  la  flat  Ihntiailiiig,  fee.  me  imatanttea  from  aha  time  of  making  aSe 
indenture  till  the  commencement  of  the  suit ;  and  although  the  second  plea  answered  to 


the  whole  time  mlhab^elnealse^  omitted 

to  reply  to  such  parts  of  defendant's  second  plea  as  related  to  not  instructing,  &c  the 
apprentice  on  the  10th  of  July,  and  between  mat  time  and  the  13th  of  July:  Held,  that 
the  plaintiffs'  claim  was  not  entire,  but  divisible,  and  coveatd  every  part  of  the  June  during 
which  the  master  refused  to  foatrjtct  the  apprentice,  and  consequently  that  there  was  no 
discontinuance :  Held,  also,  that  the  replication  was  not  a  departure  from  the  declaration, 
the  gravamen  of  the  complaint  being  mat  the  defendant  had  compelled  the  apprentice  to 
auit  his  service,  and  the  replication  shearing  *be  manner  in  which  ha  bad  so  dona  it : 
Held,  also,  that  the  covenants  in  an  indenture  of  apprenticeship  are  independent  covenants, 
and  consequently  that  acta  of  mfscunduet  on  me  part  of  tbe  apprentice  stated  in  the  plea 
were  not  an  answer  to  an  action  brought  for  breach  of  the  covenant  by  the  master  to 
instruct  and  maintain  me  appteanfee  dating  the  term  agreed  upon  by  the  indenture. 

%-  trade 
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trade  and  business  of  a  tobacconist,  and  also  provide       18SS. 

him  with  sufficient  diet  and  lodging  in  the  dwelling- 

house  of  the  defendant.    The  declaration  averred,  that       agabu$ 

Lime* 

the  son  entered  into  the  defendant's  service,  and  then 
assigned  a  breach  as  follows;  that  the  defendant  did 
not,  afteT  the  making  of  the  indenture,  instruct  the  ap- 
prentice in  the  trade  of  a  tobacconist ;  but,  on  the  con- 
trary thereof,  had  hitherto  altogether  refused  so  to  d*. 
And  after  the  making  of  the  said  indenture,  to  wit,  on 
the  15th  day  of  Jiffy,  wholly  refused  then  or  at  any  other  . 
time  to  instruct  the  said  Thomas  Winstone  the  younger 
in  the  said  trade,  contrary  to  the  covenant    And  that 
the  defendant  did  not,  nor  would,  after  the  making  of 
the  said  indenture,  provide  the  said  T.  Winstone  the* 
younger  with  suitable  diet  and  lodging,  although  be, 
the  said  T.  Winstone  the  younger^  at  all  times  after 
the  making  of  the  said  indenture,  was  wiHmg  to  take  his 
meah  with  the  defendant ;  but,  on  die  contrary  thereof, 
he,  the  defendant,  afterwards,  to  wit,  on  the  18th  day 
of  Juh/y  in  the  year  aforesaid,  compelled  the  T.  Win- 
stone die  younger  to  quit  his  service  before  the  ex- 
piration of  the  time  agreed  upon  for  the  said  T.W* 
remaining  therein,  and  refused  to  maintain  and  keep 
him,  contrary,  &c    Plea  first,  as  to  so  much  of  the 
breaches  of  covenant  as  related  to  the  not  instructing 
the  said  T.  Winstone  the  younger,  and  not  providing 
him  with  diet  and  lodging  before  the  10th  day  of  July  ; 
that  he  did  instruct  him  till  that  time,  and  did  provide 
him  with  suitable  and  sufficient  diet  and  lodging,  a** 
cording  to  the  tenor  of  the  covenant     Upon  this,  issue 
was  taken  and  joined.     And  as  to  so  much  of  die 
breaches  of  covenant  as  related  to  the  not  instructing 
the  said  T.  Winstone  the  younger,  and  not  providing 

'      him 
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1828J       Mil  ^diet'titt  l^§^>^;i/*id^tfie  10th  day 

<£***       tiffing  ^  toitiuetkbe  ieiduRi  m&km*?ih±  younger  in 
d**aid4>iM<ll^^  and  lodging 

daring  Ae^JWbolfr  ofr^h^'ftW  y«tow ;  4*U  that  the  said 
73  ft'tb*  ytfcingfcr  4Hd<iR>t|  IMr  *«wdk^  after  the  making 
bf'tbe  sfti^lndtotuftt*  dbrve'Ube  defendant  as  an  ap- 
prtotteeiwhte  siidti^^baft'ldteiiMaiii^  to  die  12th 
April  in  the  yeir  fefbfotitid}4  i«|d  on  divers  other  days 
and  Unto  between  that*  day  «hd  the  said  10th  day  of 
JWy,  wholly  refused  *>  to  do ;  end  to  several  of  those 
days  and  times  aforesaid  relv&ed  to  obey  him  in  his  said 
business,  and'to  render  Hm*  defendant,  it  proper  account 
ofhis  monies  from-  tlmd  to  time  entrusted  to  the  said 
T?W.  the  younger,  as  such  apprentice.  And  that 
when,  on  the  10th  of  Jufy,  he  ordered  the  said  T.  W. 
the  younger  to  add  up  the  day-book  used  in  his  said 
business,  which  it  was  the  duty  of  the  said  T.  W.  the 
younger,  as  such  apprentice,  to  have  done,  he,  the  said 
21  W.  the  younger  refused  so  to  do;  and  on  the 
contrary  thereof,  then  and  there,  against  the  positive 
orders  4f  the  defendant,  absented  and  wholly  withdrew 
himself  from  the  service  of  the  defendant  in  his  said  busi- 
ness x  he^  X.  JR  the  younger,  then  and  there  declaring  to 
the  defendant  that  he  never  intended  to  return  again  to 
setifa  service,  wberisby  the  defendant  was  prevented,  from 
ixjitrncthigthe  sdd  T.  W.  the  younger,  and  from  pro- 
vfcKfcg  bhfr  #kh  diet  and  lodging,  according  to  the  said 
indenture,  as  he,  the  defendant^  would  otherwise  have 
done;  ftepiioltion,  that  after  the  said  T.  W.  the  younger 
ltedbeen  guHty  of  the  said  supposed  misconduct  and 
breaches  of  duty  as  such  apprentice  as  in  the  said 
sdfeond  plea  mentioned,  and  during  the  term  in.  the  in* 

denture 


in  the  to  at  4m  ^r#wp*^B0»OE  IV.  m 

denture  maatf^^wwk^  <*¥&t**tag! M  titoi      1828- 

plaintiff'a  biiV  tfhJ^fctob&M*^ 
said  r.  VTf  ttajwW&m  flSMtttf  ^  Jtl»i/kfo4*i%iW*l, 
tendered  aad<tfe«^hffll^ 

and  obey  bimtM  :^¥AYaF^n^,^ixlJA(tw^Ae5.Ilwd< 
there  vead^  art  *JtiwgM4^ 
then,  <md  da«Jigr4i*rtsJdu*^ 
truly  to  p«rforito  ^d^pcl^J^i^W  talfetfoiftflNfe, 
taioed  o*  fait^eit  toJ)4.pitr^i|inri<|r.«i¥i  ttatitn*  tfoftt 
requested  tW4eregdbii|t(l»  retoeiy#  fci%  ^«^i  ft  #"- 
the  you9g^fa«fiu«}i  wpremio^^dto^i^lpa^io  ji>f 
struct  him  in; the  *fud.tr4do-fOf<  a.  .totwofp?**^  and  pro* 
vide  him  with  ^ffowit  41?t  «?|drldiJg*Pg  ^  puwuaiw?e 
of  the  ind$ptyre;  k#t  thftttbo  dc&ndaat  the?  ftpd  therQ, 
wholly  reused  to  tea^h  or ,  instruct  {he  6oid  T.  JP»  th* 
ydungdr  4n  t^,B^d  tmd%  atf  wholly  roTui^d  ao  to.4k. 
or  any  lopgertopKVftfe  Wm  with  8i4taJ>hi  and  Agffieiert 
diet  ami  lodgjflg  aflco#ty*g  to,  the  indeptupew  ,        ,  , , ,( 
Special  deqwrray  eajignipg for  oausqfc  thai.akboMgk 
the  plaintiff  m  the  dedaratioa#>mplaioedof axonttou*^ 
breach  of  covenant*  in  qot  wtruotiug  $e  apprentice  frpm 
the  time  of  making  the  indenture  t*  the  cpnjm#**flii>*$;o£ 
the  suit,  as  well  as  of  a  particular  reftwalto Jprtn^t'Wni,4 
alleged  to  have  been  mode  09th*  IS^^ufy^t^j^s, 
aforesaid;  and  that  the  defei*da*t  #on)d  90h  jtfteftjtbft 
making  of  the  saidiudefttar^.prp^id^tl^^d X AT-  tita 
younger  with,  suitable  diet  and  lodging!  fM4,#tthQf«h  • 
the  second  plea.- of  the  defend***,  answer*^  t^wJMj|7 
of  the  time  in:  the  decferafo*,  ><vi  and  pfc#  (tie  tlQfthr4flii  i 
of  Ja^  in  the  year,  Afetfsaid* ;  y*t-  the  pitfetifB  hflll$L> 
wholly  omitted  to  reply. to  stich  part  of  th$de%dM&< 
second  plea,  as  relates  to  not  instructing  the  said  T.  JK 
the  younger,  and  not  providing  him  with  diet  audlodg&g. 

on 
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1 8*3.      on  the  said  I  Oth  day  of  July*  or  between  that  time  and 
w~"       the  13th  day  of  July,  and  htire  thereby  wholly  dis- 
continued their  action  as  to  the  latter  period  of  tune. 

E.Lawetf  for  the  demurrer,  contended,  first,  that  the 
master  of  an  apprentice  was  not  bound  to  take  him 
back  into  his  service  under  the  circumstances  disclosed 
in  the  special  pleas;  and  admitted  by  the  replica- 
tion. Cbffiv.  Br0wru(a)  So  an  apprentice  is  not 
bound  to  return,  if  required  so  to  do,  after  licence 
ftom  his  master  to  leave  bis  service.  Arum.  (*)  The 
contract  is  entire,  and  import*  mutual,  conditions 
to  be  performed  at  the  same  time;  and  the  plakitiQs 
having  m  every  respect  violated  die  contract,  cannot 
sue  the  defendant  upon  it,  Kingston  v.  Preston,  (c) 
The  defendant's  performance  is  also  prevented  by  die 
act  of  one  of  the  plaintiffi.  (rf)  Tine  is  like  the  case  of 
a  brewer  who,  having  repeatedly  furnished  bad  beer, 
cannot  complain  of  a  refusal  to  deal  with  him.  Hol- 
combe  v.  Htwson.  (e)  The  case  of  Weaver  v.  Se$skm{f) 
is  very  different  from  the  present;  the  contract  there  - 
not  being  entire,  and  there  having  been  a  liberty  to  buy 
of  others;  besides,  the  plea  in  that  case  did  not  con- 
nect die  malt  purchased  with  the  orders  given.  The 
statutes  respecting  apprentices  do  not  affect  the  case; 
and  there  is  no  distinction  between  contracts  of  ap- 
prenticeship under  seal,  and  those  between  master  and 
servant  by  parol.  In  several  nisi  pritts  cases  between 
master  and  servant,  misconduct  on  the  part  oC  the  latter, 
and  refusal  to  obey  his  master's  commands,  have  been 
held  sufficient  to  justify  dismissal  and  nonpayment  of 

(•)  5  Price,  297.  (A)  f  MfidL  70 

(c)  2  Doug.  691.  (d)  I  Roll  Abr.  455. 

(0  3  Camfb. 391.  (/)  6  Taunt.  154. 

wages. 
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wages.  Robinson  v.  Hindman  (*),  Spain  v. Arnott  (b)i  1993. 
Williams  v.  Bice.(c)  Secondly v  he  contended  that  wbmww* 
there  was  a  discontinuance,  as  pointed  out  hi  the  causes  again* 
of  demurrer  to  the  replication ;  and  if  so,  the  plaintiff 
could  not  have  judgment,  whether  the  defendant's  pleas 
be  good  or  bad.  Tippet  *.  May.  (d)  The  plaintiff  hav- 
ing taken  issue  on  the  defendant^  pleas  as  to  his  per- 
formance of  the  covenant  from  the  execution  of  the 
indenture  to  the  13th  of  July*  the  whole  of  the  first 
breach  could  not  be  considered  as  confined  to  a  refusal 
to  teach,  &c  on  that  day.  This  case,  therefore,  differs 
from  Harris  v.  Freemantle.  (e)  Thirdly,  there  is  a  de- 
parture, inasmuch  as  the  declaration  states  that  the 
apprentice  continued  in  the  defendant's  service  to  the 
13th  of  July,  and  that  the  latter  forced  him  to  quit  his 
service  on  that  day ;  but  the  replication  admits  the 
contrary,  and  only  relies  on  a  refusal  to  take  him  buck 
on  his  return  to  the  defendant  on  the  13th  of  July.  A 
departure  in  pleading  is  matter  of  substance  and  ground 
of  general  demurrer.  Nibleit  v.  Smith  {f\  and  other 
cases  cited  in  2  Sound.  84.  b.  Lastly,  the  replication  is 
bad,  as  concluding  with  a  general  prayer  of  damages. ' 
The  plaintiffs  should  have  new  assigned.  Anon,  (g) 
Scott  v.  Dixon.  (A)  This  is  also  ground  for  general 
demurrer. 

BayleyJ.      There  is  not  any  pretence  for  saying 
that  there  is  a  departure  in  this  case.     It  would  have 

(«)  Z  Eip.  235.  (6)  2  Star.  256. 

(c)  Middlesex  sittings  after  Easier  term,  3  G.  4.  before  Abbott  C.  J, 

(d)  1  J?.*P.  411.  (c)  3T.R.7. 
(/)  4  T.  R. 504.  (g)  6 Mod.70. 
(A)  2  WUs.  4.     1  Sound.  299.  o. 

You  I.  H  h  x  been 
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1623.  been  a  departure  if  the  plaintiff*  had  put  their  caw  to 
Wtttnoift  ^e  ^pl^^011  upon  a  different  ground  from  that  con* 
*^*  tainedin  their  declaration;  but  I  am  of  opinion  thai 
they  have  not  done  so*  The  declaration  charges  gene* 
rally,  that  the  master,  from  the  time  of  making  line 
indenture,  did  not  instruct  and  maintain  the  appifefttioe, 
and  that  he  compelled  him  to  leave  hi*  service  on  due 
13th  ofjtity.  The  gravamen  of  the  complaint  it,  that 
the  master  compelled  the  apprentice  to  leave  the  service* 
The  replication  then  shews  the  mode  by  which  the 
master  compelled  him  to  quit  hit  service,  via.  by  reflating 
to  receive  him  again  after  his  misconduct. .  That  is  hot 
taking  a  new  ground,  but  supports  and  fortiftes.th*  de- 
claration; it  cannot,  therefore,  be  a  departure,  (*)  I 
am  also  of  opinion  that  there  is  no  discontinuance  ia 
this  case.  It  is  said  that  the  plaintiffs  in  their  declar- 
ation claim  an  entire  thing,  and  afterwards  kt  their  im- 
plication narrow  their  claim,  instead  of  answering  the 
Whole  of  the  defendant's  second  plea;  and*  therefor*, 
that  there  is  a  discontinuance  of  the  actioh  fts  to  that 
part  of  the  claim  which  they  have  so  abandoned.  The 
charge  in  the  declaration  is,  that  after  making  the  inden- 
ture, the  defendant  would  not  instruct  the  apprentice; 
and  that  on  the  13th  of  July  he  wholly  refused  then,  or 
at  any  other  time,  to  instruct  him ;  and  that  he  would 
not  provide  him  meals,  &c.  It  is  not  one  entire  claim, 
but  divisible,  and  covers  every  part  of  the  time  during 
which  the  master  refused  to  instruct  the  apprentice^ 
The  defendant's  second  plea  affects  to  answer  die  claim 
of  the  plaintiffs,  as  to  all  the  time  after  the  lOtb  of 
Juty;  now  that  is  folly  answered,  by  shewing  that  the 

(«)  Co,  Lit,  304,  a.  2  Saund,  84.  «. 

apprentice 
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apprentice  made  a  subsequent  tender  of  his  service*,       1823.  " 
whereupon  the  master  ought  to  bare  .taken  him  back. 
The  fallacy  of  the  argument  consists  in  considering  this 
a*  one  entire   claim   for  one  entire  period  of  time, 
instead  of  a  divisible  claim.     I  am  also  of  opinion  that 
the  plaintiffs  are  entitled  to  the  judgment  of  the  Court 
upon  the  more  important  question  in  the  case.     That 
question  is,  whether  the  master  is  at  liberty  to  insist 
that  the  indenture  is  no  longer  binding   upon  him, 
because  the  apprentice  has   unwarrantably  refused  to 
obey  the  commands  of  his  master.     By  the  indenture, 
the   master  covenants  that  he  will  for  four  years  in- 
struct and  maintain  the  apprentice.     Upon  this  record 
we  are  not  at  liberty  to  assume,  that  there  are   any 
other  covenants  in  the  indenture  than  those  set  out. 
Sach    indentures   generally   contain    reciprocal   cove- 
nants by  each  party.     Those  covenants  are  not  de- 
pendent,  but  are   mutual  and  independent,   entitling 
each  party  to  his  remedy  for  a  breach  of  them.     The 
master,  therefore,  is  liable  to  an  action  for  a  breach  of 
the  covenant,  to  instruct  and  maintain  the  apprentice 
during  the  term  agreed  upon.    If  the  second  plea  be 
gpod  in  this  case,  there  is  a  sufficient  answer  to  this  action* 
Jn  that  plea  be  relies  upon  a  disobedience  of  orders,  and 
upon  the  circumstance  that  the  apprentice  withdrew  him* 
Iflf  from  his*  service,  and  declared  his  intention  never  to 
return.  And  if  he  bad  continued  to  absent  himself  to  the 
end  of  the  term,  there  can  be  no  donbt  that  that  would 
ha**  been  an  answer  to  the  action ;  but  it  appears  by  the 
replication  that  the  apprentice  did  return,  and  offered  to 
fgrve  the  master  during  the  remainder  of  the  term,  and 
th*t  the  latter  refused  to  receive  him.     I  have  enter- 
tailed  some  doubt  whether  the  replication  ought  not  to 

H  h  2  have 
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1813.       have  averred  this  offer  to  have  been  made  within  a 
_  reasonable  time;    but  I  am  now  satisfied  that  it  lay' 

again*       upon  the  defendant  to  have  rejoined,  that  an  unreason- 
able time  had  elapsed  before  the  offer  was  made.    That 
being  so*  the  question  arises  upon  these  pleadings,  whe- 
ther disobedience  of  orders,  or  other  acts  of  misconduct 
by  the  apprentice,  will  entitle  the  master  to  put  an  end 
to  the  contract  of  apprenticeship.    I  am  of  opinion  that 
it  does  not.    If  the  parties  had  intended  that  the  master 
should  have  such  a  power,  they  might  have  provided  for 
it  by  the  express  terms  of  the  deed.    'Not  having  done 
so,  we  must  conclude  that  it  was  not  intended  that  he 
should  have  any  such   power.    In  the  case  of  parish 
apprentices,  the  legislature  by  20  6. 2.  c.  17*  expressly 
provided,  that  die  indentures  may  be  discharged  upon 
complaint  made  by  the  master  to  two  justices,  touch- 
ing the  misconduct  of  the  apprentice  in  his  service. 
The    legislature   must  have  thought,  therefore,  that 
without  such  an  express  provision,  the  master  of  an 
apprentice  would  not,  at  common  law,  have  the  power 
of  putting  an  end  to  the  contract  in  case  of  the  mis- 
conduct of  the  apprentice.    The  cases  which  have  been 
referred  to  in  argument,  arising  out  of  the  relation  of 
master  and  servant,  do  not  apply  to  the  present    In 
the  case  of  apprentices  a  premium  is  usually  given,  in 
consideration  of  which  the  master  expressly  contracts 
to  instruct  and  maintain  the  apprentice  during  a  given 
term.     The  premium  is  a  consideration  for  the  in- 
struction and  maintenance   during  the   entire  term. 
Where  the  ordinary  relation  of  master  and  servant  sub- 
sists, it  is  a  condition  implied  from  the  very  nature  of 
the  contract,  that  the  master  should  only  maintain  the 

servant 
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servant  so  long  as  he  continues  to  do  hisduty.aa  servant;       18*3. 
and  the  contract  is  to  endure  for  a  reasonable  time  if  no     WjOTIOH 
specific  time  be  fixed,  and  is  determinable  by  a  reasonable       **J£* 
notice..    For  these  reasons  I  8m  of  opinion,  that  the 
plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Holroyd  J.  I  think  that  the  formal  objections  to  the 
replication,  on  the  ground  of  departure  and  discontinue 
ance,  have  been  already  fully  answered.    With  respect 
to  the  general  question,  I  am  also  of  opinion  that  the 
plaintiff  is  entitled  to  judgment    The  cases  which  have 
been  referred  to  in  argument,  and  which  have  arisen  out 
of  the  relation  of  master  and  servant,  do  not  bear  upon 
the  present  question.     Under  that  contract,  the  master, 
in  consideration  of  the  servant  performing  hn  service, 
undertakes  to  maintain  him  and  pay  him  wages.    The 
moment  the  latter  ceases  to  do  his  duty  properly  as  a 
servant,  the  consideration  for  the  maintenance  and  wages 
fails.    The  relation  that  subsists  between  a  master  and 
an  apprentice  is  very  different :   under  that  contract  all 
the  acts  are  not  to  be  done  by  the  apprentice,  but  the 
master  agrees  to  give  him  instruction;  and  the  great 
object  of  the  contract  is,  that  a  young  person  entering 
into  life  should  receive  instruction  and  protection  from 
the  master.    The  latter  has  a  greater  controul  over  his 
apprentice  than  over  a  mere  servant,  for  he  may  even 
correct  his  apprentice.  The  master,  too,  usually  receives 
a  premium,  which  is  paid  him  as  a  consideration  for 
instructing  the  apprentice  during  the  term  agreed  upon. 
If  die  argument  urged  on  die  part  of  the  defendant  were 
to  prevail,  the  effect  would  be  to  deprive  the  apprentice 
of  that  protection  which  it  was  the  object  of  the  in- 
denture 
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ip&9.  dentin*  to  groahim*  and  to  batve him  at  libeefy  to g» 
"~~  where  be  pleased.  The  statute  relative  to  fuuvk  ap» 
2*J*  proatices  tenda  atroagljr  to  shear,  that  at  common  law, 
the  matter  kad  ao  power  to  put  aa  end  to  the  contract 
of  apprenticeship*  It  ia  true,  tiut  this  ia  sat  an  in-* 
denture  within  4he  statute,  and  it  must  therefore  be 
aottstaad  aa  it  the  statute  Haft  Barer  paved*  hut  the 
statute  aeverihebsa  shams,  that  the  understanding  of 
the  legislature  at  that  time  was,  that  wide*  indentures 
m  the  common  form*  the  master  had  no  right  to  pat 
aa  end  to  the  coaAract  in  oenaequcnee  of  thamisoon- 
duet  of  the  apprentice* 

Baar  J.  I  entirely  concur  in  the  opinions  pronounced 
\ff  my  learned  Brothers.  The  arganeei*  ia>  that  if  the 
apprentice  be  guiltj  of  a  single  act  of  misconduct,  or  be 
absent  from  the  service  of  the  master  for  two  days,  he  ia 
to  lose  the  benefit  of  the  instruction  to  which  he  was 
entitled  by  the  indenture*  and  for  which  the  premium 
of  9tf.  was  paid*  and  it  has  been  said,  thai  the  act 
of  going  away,  accompanied  with  the  declaration  that 
he  would  not  return*  deprived  him  of  the  protection  . 
of  hia  roaster.  Bat  it  wonld  be  most  unjust  if  a 
single  act  of  misconduct  were  to  deprive  a  young 
person  of  the  protection  and  instruction  which  he  was 
to  receive  in  virtue,  of  the  indentures*  and  for  the  con- 
tinuance of  which  for  a  given  time  a  valuable  consider- 
ation has  been  paid*  The  master  has  at  common  law  a 
complete  remedy,  if  the  apprentice  misconducts  himael^ 
by  an  actum  for  a  breach  of  the  covenants.  The  pro- 
visions contained  in  the  statute  relative  to  parish  ap» 
prentices  shew,  that  at  conimou  law,  the.  master  could 
21  not 
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not  determine  the  contract,  if  the  apprentice  miscon-       1823. 
ducted  himself.     I  am,  therefore,  of  opinion,  that  the     w 
plaintiffs  are  entitled  to  recover.  ago** 

Judgment  for  the  plaintiff*. 


rz/t^rri;   <.  • 
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CASES 

ARGUED  AND  DETERMINED  1823. 

IN   THE 

Court  of  KING'S  BENCH, 

IN 

Easter  Term, 

In  the  Fourth  Year  of  the  Reign  of  George  IV« 


MEMORANDUM, 

IN  the  course  of  this  vacation  John  HuUock,  Esq., 
Serjt  at  law,  was  appointed  one  of  the  Barons  of  the 
Exchequer,  (on  the  resignation  of  Mr.  Baron  Woody) 
and  took  bis  seat  in  that  court  on  the  first  day  of  this 
term. 


Drake  against  Mautly at.  ^VtSt 


ASSUMPSIT  on  a  policy  of  insurance  on  sugars,  In  mi 
ot  and  from  Matanzas  to  port  or  ports  of  discharge  <wriur  upon 
in  Europe  between  Saint  Petcnburgh  and  Bovrieaus,  ?ultm*n^!^ 

damage*  Held, 
that  although  the  defendant  waa  a  subacriber  to  Lloyd* h  a  certUealc  granted  by  their 
agent,  resident  abroad,  waa  not  adminrible  to  ptbre  the  tmaatoA  of  the  demige. 

Vol.  I.  I  i  both 


474  CASES  in  EASTER  TERM 

1823.       both  included.    The  sugars  were  warranted  free  from 


^AgJ 


JtATMAjJA 


9  _j  appeal 

i&^i&i^kA.  fc/^feil  tbfytJy  ra£i* 
hadt^^'iSfimlagecflijr  pelffls'°of 'the  "seal*  In  order*  to 
prove  damage  to  a  greater  amount  than  5/.  per  cent.,  the 
plaintiff  tendered  In  evidence  a  certificate  of  the  agent  to 
LUytP&t  resident  at  Petersburg/^  signed  by  him  after  sur- 
veying the  sugars.     The  following  admissions  were,  en- 
tered into  by  the  parties.     The  merchants,  shipowners, 
and  underwriters  in  London,  have  been  for  centuries  in 
the  habit  of  meeting  at  Lloyd's  for't&e  purpose  of  trans- 
acting the  business  of  insurance.    The  management  of 
the  aflkirs  at  Lloyd's  has  always  been  conducted  by  a 
committee  of  nine  members  appointed   at  a  general 
meeting  of  the  subscribers ;  tfie  authority  of  the  com- 
mittee is  vested  in  them  by  a  deed,  executed  by  such 
of  the  subscribers  as  vote  in  the  election  of  the  com- 
mittee ;  the  committee,  in  pursuance  of  this  deed,  no- 
minate agents  at  nearly  all  the  out- ports  in  the  united 
kingdom,  and  all  foreign  ports  over   the  world  with 
which  any  trade  is  carried  on ;  printed  instructions  are 
dent  out  to  the  agents  on  their  appointment,  requiring 
them  to  communicate  to  the  committee  all  the  information 
that  they  tan  collect  regarding  trade  and  commerce  ge- 
nerally, ami  all  losses,  misfortunes,  and  accidents  which 
may  happen  to  ships  or  property  within  the  district  for 
Which  thty  are  respectively  nominated.    The  printed 
ift&rtrctioAs  transmitted  to  the  agents  contain  the  follow- 
ihg  pfc&a^es.      "  No  power  from  the  subscribers  to' 
jt^tfVcan  dlvkt  the  assured,  their  agents  or  assigns, 
6t  the  'ma$e>s  of'Vefeels,  of  that  "right  over"  property 
which  the  law  has  fjjtifeii  them ;  bOtrlffs  presumed,  that 

the 
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Bsjuttt 
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the  assured  or  their  representatives  will  .readily  avail 
themselves  of  the  assistance,  of  an  agent,  who  is  ap- 
pointed by  the  general  body  of  si^bscribers  to  act  aa 

•  ,e       In"    ij    l>  '  lit  <      ■ 

their  behalf,  and  whose,  co-operatipn  will  facilitate  the 
settlement  of  loss  or  average  with  the  underwriters. 
When  called  upon  by  consignees  to  ascertain  damage, 
the  agent  is  to  act  as  a  surveyor  only,  and  in  this  ca- 
pacity to  require  the  presence  at  surveys  of  the  master 
of  the  vessel  by  which  the  goods  have  been  imported, 
who  is  to  sign  the  certificate  of  the  damage.  The  agent 
is  further  to  see  that  the.  sound  part  of  every  package  is 
separated  from  the  damaged,  and  particularize  the 
quantity  of  each  in  his  certificate,  taking  care  in  the 
first  instance  to  satisfy  himself  that  the  goods  were 
properly  stowed,  and  that  the  damage  was  occasioned 
by  sea  water  whilst  on  board.  The  sale  must  take 
place  within  a  reasonable  time  from  the  period  of  land- 
ing, otherwise  the  underwriters  will  be  exonerated ;  and 
in  such  case  the  agent  is  not  to  act.  The  agent  is  not 
to  make  up  or  sign  any  statement  of  average,  either 
general  or  particular,  as  representative  of  the  under- 
writers leaving  that  to  be  adjusted  between  them  and 
the  assured  upon  the  documents  which  he  furnishes." 
It  was  further  admitted,  that  the  persons  by  whom  this 
policy  was  effected  and  the  Defendant  were  at  the  time 
subscribers  to  Lloyd* s,  and  had  executed  the  deed  from 
which  the  committee  derived  their  authority,,  The 
question  meant  to  be  tried  was,  whether  the  certificate 
signed  by  Lloyd's  agent  was  admissible  in  evidence, 
against  the  defendant.  The  Lord  Chief  Justice  field  it 
inadmissible,  and  nonsuited  the  plaintiff  with  leave  tp, 
move  to  enter  a  verdjct  in  his  favour.  .,  ,  |t 

Ii2  Campbell 


b*  fitted  Ai^4wiff«iNt  bi»k*ty*  un/taf riiF*to 

waged  by,  perils  of  t^5s^  ^jtp  ^nt^jGeg^featQ 
of  the  quantum  of  •$&  dan^e.,  Jfi  .gWrtHtfnWfc.fr 
certificate,  therefore,  they  are  acU^WvW^jt^i^.pp?^^ 
their  authority,  and  a  certificate  so  granted  is  good 
evidence  against  their  principals.  If  the  defendant  him- 
self had  signed  this  certificate,  he  would  have  been- 
bound  by  it,  and  it  seems  equally  binding  upon  him, 
though  signed  by  his  agent.  ..  Uoyd'a  agents  always  a«p 
•  tboritatively  interfere  in  foreign  ports  upon  any  mis- 
fortune happening  to  property  insured ;  they  are  under- 

. , ;  ..  stood  to  represent  the  underwriters ;  upon  the  certificates 
which  they  grant,  losses  are  constantly  settled  ;.nnd  it 
would  be  injurious  to  commerce  if  any  act  wbiqh-  tb^jf 
are  directed  by  their  instructions  to  do,   could,  ^ton 

i  *    disagreeable  to  the  underwriters,  be  treated  as  a  nullity* 
.    In  Read  y.  Bonham(a)  it  appears  to  have  been  though^ 

.',.,'.  tfct  an  agent  for  Lloyd's  resident  at  Calcutta*  mighfcpven, 

^  ;r*t  receive  notice  of  abandonment,  which  would  be  extend 

H  •    '.*:!, '"'.r  *°8  ^  futh°rity  &r  beyond  what  is  nece^ry  for.t&t 

-o^,  t  plaintiff  in  this  instance-  ,  i;1  Mj 

r  ,t.   ^,  n*K?    ,  fVr  Quftam,    If  tpc}  agent  bad  he$n  4fnplojrgd,ibp 
"*'"  .'!'  wiill  to^fiatffe*  *°  fl**1**  a  certificate  of  the  Jos*  tljat  migfct 
/,Ti>  tyi^J^coj^u^  3»$  lb**  was  act 

:,  :. .    ■»  /  //  i... :    -\    .    % 

(a)  3*.^*,  147. 


*iH/o 


in  tatffd&uS  ¥sAilw"GM*m  IV.  4&t 

ii  spotte*  <*m -otoe whddeWGJtertiHori  ''tfOraftmiMi  the  t&& 
Yemeni  of  l«M«Ffa«W^7Hk0ls4  oWNtfBW '4fSff  a$  ^jjji 
tiwrfty  to  st*&*  ftWU.&X'THb'i^  iiffi# 

fere,  ptot>el4y^•ejliit4ff.!(,  TB^&iift*tetio^  WtT'CfopFii 
agefcts  coul&Abtliate  Been1  *bef8he  the  Couh  of  C.  F.lri 
Bead**  Bto&afii';  fe,Tty  ^heSe*  instructions  itf  Sefcpressff 
declared;  *hat?  fWift  no' ease  is  theaj^ent  to  rfecept  an 
abaiidonAientfef  either  drip  or  goods  as  the  representat- 
ive tfthe^ndei^iteW"1 

'<    ">•  -'-    ''"•      f       "       *  Bule  refused. 


The  King  against  The  Commissioners  of  Sewers  iu*9*yf 
for  Essex.  . 

T  N  Michaelmas  term  last  'Berens  obtained  a  rule  bis!  Whwt  *• 

A  OWMT  of  Ifllld 

for  a  mandamus  to  the  commissioners  of  sewers  act-  is  a  tool  it 
tog  within  the   limits   between  Rainham   bridge   and  *  M^wall'db^ 
Mucking  mills,  and  the  meadow  grounds  between  Chifc  uJSf'Hdd, 
rfeftiflifeA  ponoYand  Purfleet  mills,    in  the   county  ^SSdSi^fa 


Z&er,  commanding  them  to  reimburse  AntJtoriy  Hatdinh  £•  kj«i « 

bo  called  upon 

a  suni  of  taoney  expended  by  him  in  the  reparr  of  !tbe *»  contribute  to 
damage  done  on  the  Hd  of  March,  1820,  to  the' sea- wait  tho  wall,  aU 
abutting  on  certain  lands  of  the  said  Anthony  Harding,  booninjaral by 
in  the  level  of  Grays  Thorock  m  the  county  of  Essess  JllffiSuffi 


and  within  the  jurisdiction  of  the  said  commissioners.  ^he< 
'Hie  Affidavits  in  support  of  the  rule  Wated  thefoltowW  *J21*I,?[^ 
facts «  -jtJ  Harding,  ow  the  3d  WMkrch,  18*0,  wai  tok  of  the 
owner  and  bfcctipier  6f  Mf  acfres  bPlknd'te  thelfeVel  of  faouaitoi~ 
GrUys  SfWW^whttfc  Rfc  haffYtofr^dkety  yAtthnttid  of 
one  Carr;  the  land  was  bounded  by  151  rod9  of  sea- 
wall abutting  on  the  river  Thames,  in  a  position  which 

I  i  3  rendered 
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^ttttfcrf  -  SW1  rod*.     AB  the  lAlds'lti  tfcfe'level  "deifcte  to'  eqnd 
jwul..     I  benefit  front- the  *t*M#t(llf  ifctte  ehfc'k^mhfctoriers  of 
'■  s^enti^  always!  a*6^  -to  tfae 

1  repftlr  of  s»  much  of1  the1  teiHttin  ^ab&tt'uipOit  their 
own  lands  respectively;  &}t\\*tHdrdlHg,  ahbbugh  pos- 
'  sessadof  only  on**levehth  part  <frf the  lands,  i*  obliged 
to  support  one-sixth  part  of  the  aea-wtfM'of  the  whole 

•  level.  On  the  3d  day  of  March,  1  WO,  an  eitraoitHnary 
high  spring  tide,  accompanied  by  a  Vfoleiit  tempest,  did 
extensive  and  extraordinary  damage  to  upwards  of  100 
rods  of  Harding'*  sea-wall,  so  as  to  occasion  great 
danger  and  fear  of  a  breach,  whereby  the  whole,  or  the 
greater  part  of  the  level  would  have  been  flooded.  Im- 
mediately before  the  said  storm,  the  sea-wall  of  Harding 
was  in  the  usual  and  fair  state  of  repair,  as  good  as  it 
bad  ever  been  for  eight  years  preceding,  and  such  at 

'  would  have  resisted  the  ordinary  flux  and  reflux  of  the 
waters.  Soon  after  the  storm,  the  marsh- bailiff  ordered 
Hording  to  repair  the  wail,  which  he  did  at  great  ex- 
pense, and  afterwards  presented  a  memorial   to  the 

"  commissioners  of  sewers  for  the  level,  praying  to  be 
reimbursed,  which,  after  consideration,  was  dismissed. 

♦  The  following  facts  were  stated  in  affidavits  in  answer: 
by  the  constant  and  immemorial  usage  and  custom  of 
the  level  of  Grays  Thorock,  the  respective  sefr*watls 
febtftting  upon  the'  river  Thames^  and  every  part  thereof 

'  tire*  Afid'tontftantly  and  fauadmorially  hav^been,  kept 
ttt  re^tir'uftdertte  pr6s6ftferieifts>  of 'the  tower*  juries, 
aiid  the  concurrent  orders  of  court  from  time  to  time 

-  mafc  thereon,  at  the  sole*  exclusive,  and  individual 
*  '    *-'  costs 
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^i^ampje^pf  *U,flqch  r4#pf^l^n)**I*-#*.  nbutv^y 
fWMag9^§0P  *<HTJW1  arA4WPe^{|i|jPft  wbpk,  ok*!  tear 

m«i^J»W^W*in#ft  #,<*"*{  nwhtfo*  ohftrg?,#f  tfc.gjid  " 
,Jro),  mtfl  opMy^^/fXQfptf^bii$^spuMie  *J*^*itton 
tb*  W*qt  byj:wfoi<&  ff|K}4#pd*H9^#tt4fftg»  ,i*  eo»raon 
w)tfc  olfo^  ^Jw^tfie,  tevrf,  *rp  drained,  and  derive 

:.€y^^dpi9pqiff(^Vb#nt^'lwd^:M  bath  alio  the 
s*flwaU  aMhe  »bmd  off  the  said  sfciioe,  been  immeroo- 
m\\y  kep^4i>rrep«r;by  thftjmershAaittB*  et  the  public 
expense  of  the  -level,  ■  The  marketable  value  of  all 
estates  witbro  the  tayel  J*  gremly  influenced  by  the  ex- 
tent of  «ea«waU  which  the. owners  of  them  have  to 
repair*,  At  an  annual  general  court  of  sewers,  holden 
at  Grays  Tharqck  ou  the  8th  of  July,  1619,  the  jurors 
jfipur  the  level  made  the  fallowing  presentments:  "  That 
G<o.  David  Carr,  £sqf  (of  whom  A.  Harding  purchased,) 
and  his.  trustees  make  good  their  chalking  and  piling 
from  end  to  end  of  his  wall  by  the  1st  day  of  October 

;  next ;  penalty  (iQl.  That  they  make  good  his  breasting 
/from  end  to.  end  of  his  wail  by  the  1st  day  o£  January 
next ;  penalty  &/•    That  they  fix  a  new  third  tier  of 

r,  piJes  fifteen  rods  at  J  he  seven-acre  marsh,  and  fill  up 
with  chalk  by  the  i st  of  January  next;  penalty  38/." 
An.  order  was  thereupon  made  by  the  court  of  .stivers ; 

1  themarth-ttailiff  gave  due  notice  of  tip  pre sgftfwnt  and 
«»der»  but  -neither  Qtrr  nor  hU  trustees,  -nor  Herding, 

r  who' succeeded  thpm  as  owner  of  the  laudft  Y! bfl»a  the 

*  works  weee  required  ,u» ( he  dooey  compel  with   the 

%;  presentment  and  tml4H*elna»y4wei^^ 
wind  and  apwogh^d^  b^t  tfeewd  work  ^^  <*tfjr  par- 
tially «nd  iacomptetdy  dope  when  the  high. wind  and 

.-•-•.  I  i  4  spring- 
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opfeiqgtlfdft-  mAi  Ugh  wuWHmighfevbaTOnfc^rfulaynae- 
^re*l  Jpivifr*  ^Jfothe  1  *»->**«/ -upon  Ji^fA^ibid 
;fct4  bee*  >pf««^Ml|)0Bf^inMiRfl^ rte^i^^pr^cf^tllOt^Ar 
nep^tyjt^  foi^  V*>tnip 

joCjtbe  e<jw*ttf  jury  Jmihefchtbajfriio  .damage  Urbm—w 
would twveWn  KfceIyr*e-haY*1  aftpridl  to  ftfefrattfa* 

•the  ipringrfUW.  and  bjg^ 

damage  acerued  tedta  wft}iioaiilMilM)c«ft»«ii[*ro^lfi»in 
the  imperfect  anil  b^stotatf  yj*pf»lr  ^  khWb|^he  wrfl 
had  beet*  generally  aJtawfeUte  gremainj  an*lj*bei^w*s 
awl  not  from  the  <^t^;iu»y  uoutiiftl  HufarfMiriymd. 
The monies  expended*  by  H&rdmgfor ehaUt enduing, 
were  necessarily  expended  for  the  purpose  of  putting 
ills  sea-wall  into  a  general  state  of  repair,  under  the 
presentments  of  the  sewers'  jury  of  the  year  preceding, 
ami  the  order  of  court  thereupon,  and  not  for  making 
good  any  especial  or  particular  damage  alleged  to  have 
arisen  from  toe  said  spring  tide  and  high  wind;  and 
such  expenditure  for  chalk  and  piling  would  not  have 
been  necessary,  bad  the  same  care  been  previously  be- 
stowed upon  the  reparations  of  the  sea-wall  belonging 
,%o  Hording^  fts  bad  in.  fact  been  bestowed  upon  .the  re* 

,  paration&iof.  thg>  sea«-waM*  belonging  to  other  jpersons 
fthhin,tbe  level}  and  as  was  required  by  the  pw  rwntmente 
of  tht  jurora*  and  the  concurrent  orders,  of  the  court  of 

,  sewgre  held  <on,  the  Sthday  of  Jik/yin  the.  preceding 
jf«*r.  And,  the  aea^wjaUi-pf  HmJingysteniis  within  the 
,tawL  ha*  Mw*y$,  during  J&<e,roemoryoCtiTingiWUnes8es, 
beep,  maintained  at  fhs*  sole  cost  and  charges  of  the 
several  owners  and  occupiers  for  the  time  being  of  the 
said  lands. 

_,,*«  lindal 
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■   3Mfcrl^*d«^^  -Wife, 

^tu^bibtw^tor/wdylduiwhfcfci*  ifa^iigpbd>b<*Md<ab 


Lrtrtrep^WiigWau^fl-WW^ttd  mAoifesttttm^r^wty     *W$tfa 


'4taMgerH^*"**^to"^^ 

>«isrttf*gnq  TH*  fh)«^1wiandii j4rt»t*6>fi*iiv  >  Hofa 
iwiritofwf  thperall.  o(ft,baiiW€te*iimeirwW1y^b*  edit** 
i4it<tife4effi>  of  IQr^3*wlot*,/Ui*ft  *»oifr'ladtii  owner 
i*ltt*ldi*¥p*«^  HUdthe 

"wall ^in^oraioti^hAs^  fe*<idbg<  as-  IMiif  memory  goes, 
'foet^teffafrbrf  bjr  th«  ^w^i^of  ^bhtt^*  Jabd;    Thite 
,  vtatrtieieKeplionify  *hleb a  ttue  of  this  nature  can 
Uj&4afciif>bfJt  bfiitheigtmtiilrirte^m;  where  the  party  is 
pnatf*  to  4ffiairy  and  then  thd  whole  teoel  mutt  'of 
.  mtomitf  boat' the  bnrthem     Cb/gfej  p.  144,  citing  JHngft- 
J«yVense«{tz)    It  will,  peifcape,  bo  attempted  to  show 
that this  cants  within  the  sixth  exception  mentioned  by 
G*Bk.    *  If  the  sea  at  the  spring  tide,  or  at  ^extraordi- 
nary casual  swelling  tide  of  floods,  have  broken  down 
•  the  fences  end  overthrown  the  bonks  and  drowned  the 
county  rtikout  any  default  m  the  party  who  *tfs  tied 
doMit  to  >ba*e  repaired  the  same,  the  lewd  stall  to  this 
,  cjM'mftkeuptbe  breach."    But  here  die  w*U  was  toot 
-  btoketf  d**n,  nor  wag  there  an  acta!  breatfb^kvlt; 
nek!**  wfes>  the  Jevei  overflowed,  and  the  mischief  that 
did  happen  was  not  without  default  of  the'  pak^    The 
F  patty  applying  for  this  writ  does  lu*  state  lb*  id*  wfcll 
:  ^a^k^actofel  good  repaid  bufriAei*Jjy  thalt^  W*s'f«*as 
good •  as  it  had  usually  bteert  for'  torn*  >yt*t&"  -What 
.  thatttsual'stttd  of  repair  w»^  jfctty  beCO^Oed^^rt'Ae 
pitsetttniewu  WUhfr  sew*i*  jforjr  In  tta^j^P'pedBlHflg, 

(a)  10  0*139.  .„f.(u,(  |,  . 

which 


which  were*  neven  trj&srsedu  >  Joiaddilipn Jto  wjmh,  it  is 
now  axp«ealy>sworn*  thajutfjthe  w*U  jbadfJbede  nepairdd 
as  those  presentments  idifected*jit<wouldi  nottifauob  bean 
injured  by  theihtgh-  tidaiaadiwind  onuripalflAttf  Jiaiifi, 
18^0,  Keigkleg's  caseodisiihc*ty>  abew&^&haft  tfafe  ex- 
troordineiy  fome  ef  theiAidetis  aoitexbaae  ^Tefretoifte 
party  bound  to  orepair  is'iii/  fablsd ,  aneUfaat  eaW<*xplaj*s 
an  opinion  expressed  by*  W^mdty^mi^LaaksA't»m{a)9 
in  which  he  was  supposed  to  bane  ckfciaced,  .-thatlsioce 
the  statute  of  sewer*  (6)  'tiaawbolflolemBlfis  Jmadftede- 
pair,  although  before  tba&otitati .  somer  obe  m^Mtr JMTre 
been  bound  by  prescriptitm  to  maistfain  *bfc  walk;, It 
appears,  that  it  was  meant  to  he  applttddoty  wbaoeabe 
party  was  without  default  In  Be*  v.  Gmiairttofur*  o/" 
Sewers  for  Somerset  (c\  it  appear*  that  the  watt  was 
washed  down  without  default  in  the  owners  of  th^  lands 
•  on  which  itstood. 

Scarlett  and  Berens  contra.  The  question,  of  lew 
raised  in  this  case  is  very  important  to  the  owners  of 
property  bounded  by  a  sea  wail.  If  it  be  .held  that  each 
person. is  bound  to  repair  the  wall. for  the  whole  extent 
of  the  frontage  of  his  land,  it  may  lead  to  great, hard- 

i  ship.  Stippoae  the  case  of.  1000  acres  of  land  aH. pre- 
served fay  the*ame  wall;  the  owners  of  500  acres, may 

,  >bate  only,  five  yards  of  wall,  whilst  the  owner  of  a/much 
smaller  portion  may   have  1000  yards;  thai  may  be 

!  .  washed  down,  the  whole  of  his. estate  may  befdegisoyed, 

i  and  yet  he  may  be  compelled  to  repair  the  wall  lor  the 
benefit  of  others.    In  cases  of  public  nuisance  where  all 

(•)  5  Co.  100.  (b)  S3  If.  8.  c.  5.  (c)  8  T.  R.  512. 

the 
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the  Hag's  <aubjeeta  «re*  concerned,  the  Goert  will  not  <*W*. 
1  k»k?*t  abe< qtiaritumr  of  property*  in  respect  of  which  J^T-li 
the  fautheni  is  impose*!*  Bat  it  may  be,  otherwise  ^^Jv • 
..wtafe  the  dispute*  is  bettaeen^  two<or  more  individuals.  ^Wri^of 
GaUm  p>  lfl2*>cit*s  tie  .Ko*>to*(a)  to  ibis  effect,  that  "?&^ 
frontagers  aad/thote  who4  ihaare  flee  fishing-  in  s  river 
shall  jointly perform, tbedety iof repairing  {Abbott  C. J. 
ThctgeneW^ue^titok  ndt^pen.  It  is  dear  apon  the 
affidavit*,  .that  Harding  <i*  i bound  to  repair  generally, 
the  pateml  question  depeads  open  the  extraordinary 
damage*  and  that  invoices  the-  previous  state  of  the 
wall*]'  The  postages  cited  on  the  other  aide  firpm 
CaUityM  refer  to  the  law  as  it  atood  before  the  38  H.  8. 
c*&*  He  only  meahs  by  them,  that  frontagers  and 
owners  might  be  bound,  and  perhaps  actually  were 
bound  at  common  law  before  the  statute  of  sewers  was 
passed.  ^Abbott  C.  J.  Can  you  contend  that  the  liability 
of  persons  bound  to  repair  was  altered  by  that  statute?] 
Unless  they  were  bound  by  prescription  it  may  have 
that  effect  Then  as  to  the  extraordinary  damage,  it  is 
stated  in  the  affidavits  in  support  of  this  application, 
that  at  the  time  of  the  accident  the  wall  was  in  the 
usual  and  fair  state  of  repair,  as  good  as  it  had  ever 
been  during  the  last  eight  years,  ami  such  as  would 
have  resisted  the  ordinary  flux  and  reflux  of -eke -waters. 
Now  it  is  admitted*  that  on'  the  3d  of  March,  1820, 
there  was  a  high  sprhig  tide  and  a  violent  wind,  there 
is  not,  therefore,  any  reason  to  suppose  that  the  wall 
would  have  been  injured  by  any  ordinary  tide  and 
wind. 

(a)  Ass.  pi.  15. 

Abbott 


IttttJ  Abbott  C.  J.    It  is  too  late  now  to  discuss  the 

He  Kino      general  question  which  it  has  been  attempted  to  raise  in 
jh^Commi*.  t^*8  case#     *ty  1&W'  tne  obligation  to  repair  sea-walls 
SUSH^l  nu^tecttt  a^  pAfttctilar  toffittdta^WupiKi  tfftft^ 
E*«-        crwnm  dfkrtd  in  thek*c*.  ^tjpitt  wftfeB^laA8*t!he«6ir- 
then  is  to  fall  in  each^i*tHmkt»VJ4^^sddep*tf*tIpbn 
usage  if  any  can  be  established.     If  no  usage  has  pre- 
J;  :^  \.''^  v&ikxl,  all  those  are  liable  Who  enj<^'thekbetfeAtjdt  t|k 
-^       .  «•■*  lworlt.     Even  where  an   individual  J4s'  bbuttd'  by  pre- 
M  v»<  scription  or  otherwise  to  repaid  stfH1  if'therfe  tte  no  de-a 

•fatolt  on  his  part,  and  damage  is  sustained  %  an  ex-' 
traordinary  flood  or  tempest,  the  whbfe  level  thust  beat* 
'the  loss  and  be  Contributory  to  thte  repairs.    If  njW 
the  affidavits  the  question  6f  defauh?  were  doUbrfiil,  I1 
;    *  think  that  a  mandamus  should  be  granted.     How  then  * 
does  that  question   stand?    On  the  one  hand  it  is' 
sworn,  not  that  the  wall  was  in  good  repair,  but  that  W 
.     i  was  ill  its  usual  and  fair  state  ;  on  the  other  hand  it  is' 
!  sworn,  that  the  repairs  required  by  the  sewifrs'  Jury -of 
. .  ■  the  year  preceding  had  not  been  completed,  fenfrth&tud3 
injury  would  have  been  done  by  the  tidfr  tod  witid1 
dn  the  3d'  of  March  f  had  the  wall  been  fn  a  gbbfl  $&& 
sufficient  state  of  repair.     Upon  these  affidavits' It  fc1ftf-J 
possible  to  say,  that  Harding  was  not  in  dgfttih;  the 
rule  must  tlietefore  be  discharged,  and  as  this  fea 
motfcm  against  ft  public  body,  I  think  th&t  frsftoufd^be 
discharged  with  Cost's:  :^'  •'''••  * 

:iii  «i!.-  ^...'j  >.:.  ftrfe  cKsthi^ Vfth  Wsts.' 

•t4.*.'€  :n  0'-"'Ju.'  .  r  «■    w  •*'.'.■     .       .,  ■•       •  't    :>   -'  J,-  ".    - 
»!i       f£i»i«  ..» ■».'■*.*  Y»«i*  .»■•«"   *"•      "  ■       »    »»i     •'•    '*'     -  £f'         '  • 


Ki 


t*        *      » 
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-  ethM^WtMfltv  &£nthe  iteace  in.  and  fori  the         *  - 1 

jf^  RU£E  J^t^.^ftripefl,  calling in^m  the  de-  J^^J^ 
/en^acts  ,lo  s>e^,a^u$e  why,  a  writ  of  mandamus  grants  madi. 
•houlc}  n>oi  j^^i^qvp^ai^ipg  tbfoi  to  giant  a  warrant  S^'j^Lof 
of,#strq$,  rf^;^rcipgJfp>fypip«  £om.qne  J*An  T.  A*  2*^*,^ 
3##  jJerif,.  jf^w.qjl  li&tem&ti1^  in  d*e  wd  county,  %&£££ 


of  the  *  pm  pf  J8£  (fa  ft  the  purveyor  of  the  highways     Qmw  ^^ 
Of  the  parish,, of  Lifikhamptfefffl,  being  the  amount  of  Ajrspwwi, 

wiio  lets  his 

composition  in  h>u  of  statute  duty,  due  from  the  said  tithes  from 

ysar  to  yssar  to 

J.  71  -A  Jfeidt  as  occupier  of  the  tithes  of  the  said  the  oeenpisn 
parish*     It  appeared  by  the  affidavits,  that  the  sum  respectirdj 
was  duly  fixed  and  ascertained,  if  the  rector  was  in  9nvnAac3f 
the  occupatiop  of  the  tithes.      As   to  that,   it  w/sa.Jj^jJJjJJ^ 
sworn  by  Bcid}  and  not   controverted,  that  he  did  jgj^^J1" 
not  hold,  occupy,  or  take  in  kind,  nor  had  ever  held, 
occupied*  of  taken  in  kind,  any  of  the  tithes,  but  had, 
always  let  the  same  by  parol,  to  the  farmers  or  occupiers 
of  the  respective  lands  where  such  tithes  arose;  that  the 
ren£s  or.suigs  of  money  payable  to  him, by  *be  formers 
in  respect  of  the  tithes,  were  reserved  and  received  by 
equal  half  yearly  payments,  the  first  of  which  was  dip 
on  jMcfjfrdpy  in  every  y$ar ;   that  the  tithes  were  not 
bargained  and  sold  when  at  maturity,  but  were  let  pros- 
pectively, and  without  reference  to  any  specific  mode  of 
cultivation ;   that  the  rector  had  not  any  team,  draught, 
or  plough,  and  never  used  the  highways  of  the  parish, 
as  occupier  of  the  tithes.    The  composition  money  was 

duly 
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1039U  didy  demanded,  Ani  JfeftTtefiised  to  pa£y  it;' arid  qppti- 
"~T*  ,  cation'  beinfr  nitfde  to  the  defendants  fbr  a  warrant  oif 
qf"*»*"  ^dfatrt^thsyttelbted  hV  and  assigned,  &  si&son  for 
T  their  refusal,  that  they  thought  i^tfU^Wt1* liable  to 
the  performance  of  statute  duty,  or1  payment  of  com- 
position; fbr,  in  consequence  of  his  hiving  1&  Or  com- 
pounded with  the  farmers  fbr  his  tftfces,  the  whole 
statute-duty  devolved  upon  the  farmer^  alt1  occupiers 
of  the  tithes. 

D&oer  shewed  cause  ag&inst  the  rule.  Under  the  cir- 
cumstances disclosed  by  these  affidavits,  it  is  quite  clear, 
that  the  rector  was  not  an  occupier  of  tithes,  within  the' 
meaning  of  the  13  6.  3.  c.  78.,  and  34  G.  3.  c.  14.  He 
never  took  the  tithes  in  kind,  nor  did  he  bargain  and 
sell  them  to  the  farmers  from  time  to  time,  when  they 
were  actually  in  existence.  They  were  let  from  year  to 
year,  at  a  certain  rent,  without  reference  to  the  mode  of 
cultivation.  Under  such  a  contract,  the  relation  of 
landlord  and  tenant  subsisted  between  the  rector  and 
the  occupiers  of  the  land  in  his  parish.  He  cannot, 
therefore,  be  said  to  occupy  the  tithes,  and  if  that  be 
so,  clearly  lie  is  not  within  the  words  of  the  statutes, 
nor  i*  he  within  the  spirit  of  them :  the  primary  ground' 
of  rating  to  the  repair  of  highways,  is  the  use  which 
the  party  charged  is  supposed  to  make  of  them,  in  the 
enjoyment  of  his  lands,  &c.  in  the  parish.  In  the  pre- 
sent case,  thef  rector  made  no  use  of  the  higWays,  for' 
the  purpose  of  taking  or  Occupying  hi*  tithes,  for  he 
kept  neither  teatn,  draught,  nor  plough.  (He  was  then 
stopped  by  the GotiWO       '      L    l^-*1      ^  *'fc-     ~* 

Manyat 
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Marryat  anfl  Marriott,  contra,  x  The  *&&  section  of  1  jllfel 
%  »3  <?^  f.  7S»  .jtiwfiA*  **  gw»l*  of  <**ting  i»  ^^^ 
not,  the  guf  njujp  of  we  jnai)e,of  the  highways  .  but  the 
v4u^9f,ft^piTpr/op^ty%oqwpwd  by  the  party?  charged* 
The  whole  .question*  i%  whether  the  rector*  be  en  occuk 
pier  or  not*.  If,  ,bas.been  held,  that  where  be  receives 
an  annual  composition,  it  makes  no  difference  that  lie 
receives  it  at  two. days]  that  .circumstance*  then,  may  be 
dismissed  from  the  consideration  of  the  Court*  Re* 
ceiving  money  in  lieu  of  tithes  is  in  the  nature  of 
tithes ;  Rex  y»  LambetJu  (a)  Rex  v.  Bartlett  (6),  shews 
that  the  parson  has  been  rated  to  the  poor  for  tithes 
which  he  had  let  to  the  occupiers  of  land.  The  parson 
may,  therefore,  jn  this  instance,  be  considered  as  an 
occupier  of  the  tithes,  and,  consequently,  is  liable  to 
pay  the  rate  in  question. 

Abbott  C.  J.     It  is  manifest*  that  if  we  granted  a 
inandamus,, commanding  the  justices  to  issue  a  warrant 
of  distress,  the  rector  would  bring  an  action  to  try  the 
validity  of  that  which  we  bad   ordered  to  be  dene*. 
I  have  always  felt  great  reluctance  to  order  any  thing 
to  be  done  by  a  magistrate  which  may  subject  hit*  ta>an 
action,  of  which  the  issue  is  doubtful.     If  the  fear  of;  aa- 
action,  appeared  to  be  a  mere  pretence*  and  ta  have  no) 
reasonable  foundation,  we  should  not  listen  to  it;  tyut; 
here  there  is  so  much  doubt,  that:  I  am  of  opinion mp  . 
oqght  not  fo  grant  a  mandamus.    The.43J52fgu4.fr" 
goes  nuich  farther  than,  the  .highway  atjtK,  that  r»eif  e* 
all  local  visible  property  liable  to  be  ratsd,  aT^pawmsw' 
and  vicars  are  rateable  under  it  t&wmpxsxL  •Iushjkj|f*;«< 

(a)  \^r.  525.  (6)  Vm.  Abr.  Poor  Hate  (F),  pi.  14. 

more 
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1823.       more  than  that  doubts  exist,  for  I  would  not  prejudge  a 
K         question  which  may  hereafter  be  discussed.     Whenever 
"Mam*       such  a  question  shall  be  brought  before  us,  it  will  be  our 
BvcunaHAM.  duty  to  decide  it.    At  present  I  give  no  judicial  opinion 
upon  the  point,  but  think  that  this  rule  must  be  dis- 
charged, because  I  am  by  no  means  satisfied  that  the 
magistrates  would  not  be  rendered  liable  to  an  action, 
by  issuing  a  warrant  to  distrain  for  the  rate  in  question. 

Bayley  J.  I  am  of  opinion  that  this  case  admits  of 
the  doubt  which  has  been  raised  by  the  magistrates.  It 
does  not  follow  that  the  parson  is  liable  under  the  high- 
way act,  because  he  is  so  under  the  43.  Eliz  c.  3.  Under 
the  latter  he  is  not  liable  as  occupier;  tithes,  generally, 
are  not  mentioned  in  that  act,  although  tithes,  impropri* 
ate  are.  But  a  parson  is  rateable  to  the  poor  as  such. 
Bex  v.  Turner,  (a)  In  the  case  of  Rex  v.  Lambeth, 
there  was  not  a  letting  of  the  tithes,  but  a  bargain  pro 
hac  vice ;  there  may  be  a  great  difference  between  that 
and  a  letting  from  year  to  year.  On  account  of  the 
great  doubts  which  exist  upon  this  subject,  I  think  that 
we  ought  not  to  grant  a  mandamus. 

Rule  discharged,  (fl) 
(a)  1  Ar.77.         (*)  ffoltvpt  and  Be*  Jt.  bid  Wft  the  Court, 


,   GonmhSgdintt  Qmmfiw  and  Others.        .  t**^^ 

r j'RE^P;A|§S  fo^braakit^  and.  entering  the  plaintiff'*  Jntmpeei 

close*  called  $p  .Fpldr&td,  s^uatt  in  tfie  parish  of  Xf*t£re* 
Prestwickwvt  (^q^i^he  c^^ty  of  Lanv&er.   Plea,  ^fi*^^ 
that  the  said  close  in  (he  said  count  mentioned,  and  in  j^'*  <*«*"- 
which,  &c.  now  is,  and, at  the,  said  time  when,  $c.  was  dff«"<i«nt 
the  close,  sojl9  aqd  fflaefaold  of  the  said  defendant  Cromp*  tegmentum 
tan  j  wherefore  }ie,  in  his  own  right,  and  the  other  de-  out  giving  «i/ 
fcndapts,  as  his  servants,  bjroke  and  entered  the  same,  &Ct.  tion  of  the    *" 
Replication,  that  the  said  close  was  not  the  close,  soil,  tft^'^oVive* 
and  freehold  of  the  said  defendant  Crompton,  as  alleged,  d^^**! 
At  the  trial,   before  Holroyd  J.,  at  the  last  Lancaster-  kp^Medto 

*  mprcr  upon 

assizes,  it  was  proved  (bat  the  plaintiff  was  in  posse*?  proving « tret- 
sion  of  a  close,  called  the  Fold-yard,  and  that  a  trespass  dose  in  hi*  pot- 
had  been  there  committed ;  but  it  appeared  that  Cramp-  the  mom  gfon 
ton  also  had  a  close  called  the  Fold-yard,  in  the  same  Son?i^ou«h 
parish ;  whereupon  it  was  objected  for  the  defendants,  J^J^JjJ^J"* 
that  they  were  at  liberty  to  apply  all  the  evidence  to  doie<°^f 
that  close,  and  that  the  plaintiff  must,  therefore,  be  known  by  the 
nonsuited.      Holrqyd  J.  reserved   the  point,   and  the 
plaintiff  having  obtained  a  verdict, 

Cross  Serjt.  now  moved  for  a  rule  nisi  to  enter  a  nonsuit. 
It  must  be  admitted,  that,  according  to  an  anonymous 
case  in  Dyer's  Reports  (a),  "  If  in  trespass  for  breaking 
a  close  the  defendant  plead  that  the  place  is  six  acres 
of  land  in  2).,  which  are  his  freehold,  and  the  plaintiff 

{a)  S3,  b,  pL  147. 

Vol.  L  K  k  reply 


Cocker 
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1823*  reply  that  tbey  are 'his  freehold,  and  not  the  freehold  of 
the  defendant ;  if  the  plaintiff  have  six  acres  in  D.,  and 
the  defendant  other  six,  the  defendant  cannot  give  in 
C&oMmx.  evideDCe  that  he  did  the  trespass  in  his  own  land."  But 
in  Goodright  v.  Rich  (a),  Lawrence  J.  says,  "  Notwith- 
standing the  case  in  Dyer9  according  to  the  modern 
practice,  if  the  defendant  plead  liberum  tenementvm,  the 
plaintiff  is  driven  to  a  new  assignment,  in  which  he 
must  specify  the  close ;  otherwise,  if  the  defendant  prove 
his  title  to  any  land  falling  vtithin  the  general  description 
mentioned  in  the  declaration,  it  is  sufficient."  And  in 
Hawke  v. Bacon  (ft),  the  Court  use  this  expression,  "This 
case  does  not  differ  from  the  common  case  of  pleading 
liberum  tenementum,  where,  if  the  defendant  proves  that 
he  has  a  single  acre  in  the  vill,  the  issue  is  with  him, 
whatever  quantity  of  land  the  plaintiff  may  have  there." 
It  cannot  make  any  difference  that  the  plaintiff  in  the 
present  case  gave  his  close  a  name  in  the  declaration,  for 
the  defendant's  close  was  known  by  the  same  name. 

Abbott  C.  J.  I  am  clearly  of  opinion  that  tbo 
plaintiff  was  not  bound  to  new  assign  in  this  case.  In 
order  to  compel  him  to  do  that,  as  a  name  was  given  to 
the  close  in  the  declaration,  the  defendant  should  have 
given  some  further  description  in  his  plea. 

Bayley  J.  According  to  the  old  form  of  pleading 
in  trespass,  the  plaintiff  did  not  name  his  close.  Then 
the  defendant  gave  some  name  to  the  close ;  and  if  the 
plaintiff  did  not  new  assign,  the  common  bar  applied. 
This  is  the  rule  laid  down  in  Dyer  (c) ;  afterwards  it 

(«)  7  T.  A»  985.  (*)  S  Taunt.  15*.  (c)  25.  b. 

became 


#    ik  thb  Foubth  Year  OF  GEORGE  IV.  i9| 

became  usual  for  the  plaintiff  to  name  the  close  in  the        1823. 

declaration,  and  then  lie  may  apply  his  evidence  to  any 

close  of  that  name  in  his  possession,  and  the  defend*       again* 

CsOMffTOV. 

ant  does  not  maintain  a  plea  of  liberum  tenementum 
by  shewing  that  he  is  the  owner  of  a  close  of  that  name. 
In  order  to  avail  himself  of  such  a  plea,  he  must  set  out 
the  abuttals. 

Holboyd  J.  The  plaintiff  in  trespass  declares  upon 
his  possession ;  and  it  appears  to  me,  that  the  question 
upon  the  issue  was,  whether  the  close,  described  in  the 
declaration  .as  the  plaintiff's,  was  the  defendant's  free- 
bold  or  not.  Now,  there  was  evidence  that  a  close  of 
that  name,  in  the  plaintiff's  possession,  yrn&  not  the  free- 
hold of  the  defendant,  and  he  had  ,no  right  to  substi- 
tute another  close  as  the  subject-matter  of  the  issue. 
In  the  old  common  bar,  the  defendant  alone  gave  a 
name  to  the  close,  and  then  the  issue  was,  whether  that 
close  was  the  defendant's  freehold.  In  the  rules  of  this 
Court,  made  in  1654,  sec  12.  it  is  said,  "  For  the  avoid- 
ing of  the  common  bar  and  new  assignment,  the  de- 
claration upon  an  original  quare  clausum  /regit  may 
mention  the  place  certainly,  and  so  prevent  the  use  and 
necessity  of  the  common  bar  and  new- assignment;" 
and  by  sec.  16.  "The  common  bar  and  new-assignment 
is  to  be  forborne  where  certainty  is  contained  in  the  de- 
claration equivalent  to  a  new  assignment"  I  mention 
these  rules  to  shew  what  was  then  considered  sufficient 
certainty  in  a  declaration  to  prevent  the  application  of 
the  common  bar.  In  the  present  case,  I  think,  the  cer- 
tainty was  such  as  to  prevent  the  defendant  from  availing 
himself  of  the  common  bar. 

Best  J.  concurred. 

Rule  refused. 

Kk  2 
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162S* 


Wednesday,  The  King  against  Richard  Bower. 

AprUVsL 

mertacfcaittr  INFORMATION  in  the  nature  of  quo    warranto 

directed  that        JL  c 

out  of  certain  against  the  defendant   for  exercising  the  office  o* 

nominated  in  a  mayor  of  the  borough  and  town  of  Wcynvouih-and-MeU 
JJJSeT^tha  combe-regis>  in  the  county  of  Dorset.  The  defendant 
J2!bauSr  Pleaded>  llmt  GeorSe  t,,e  Third,  by  hie  letters  patent, 
principal  bur-  un(]er  h;s  great  seal  of  the  United  Kingdom,  bearing  date, 
other  burgesses  &c#  after  reciting  as  therein  recited,  for  himself,  his  heirs 

of  the  borough    and  successors,  did  will  and  declare,  that  the  said  bo- 

for  the  time 

being,  (they       rough  or  town  from  thenceforth  should  be  a  free  borough 

purpose  eoogre    and  town  of  itself,  and  that  the  mayor,  aldermen,  bar- 

ien^ed'togel     liffis  burgesses,  and  commonalty  of  that  borough  and 

«Mter°p«rt  of    *ownJ  and  8^so  a"  and  singular  the  burgesses  and  inha- 

them  at  should  bitants  of  the  same  borough  and  town,  by  whatsoever 
besocongre-  °  J 

gated,  might,     name  or  names  they  or  their  predecessors  theretofore 

by  the  greater  *  r 

part  of  the         had  been  incorporated,  and  their  successors  from  thence- 

voices  of  them 

to  assembled,     forth   for   ever,'  should   be  a   body  corporate,  by   the 

be  mayor  ;M       name  of   "The  mayor,  aldermen,  bailiffs,  burgesses, 

majority *of*       and   commonalty  of  the  borough  and  town   of  Wey- 

booWmutUMj     tnouth-and-Melcombe-regis,  iu   the   county  of  Dorset;*9 

present  in  order  an(j  thnt  from  ihenccforth  there  should  be  within  the 

to  make  a  ▼alid 

election.  borough  and  town  aforesaid,  one  of  the  burgesses  or 

inhabitants  of  that  town,  which  should  be,  and  should 
be  named  mayor  of  the  borough  and  town  afore- 
said ;  and  that  also  there  should  be  divers  men 
of  the  borough  and  town  aforesaid,  which  should  be 
and  should  be  named  aldermen  of  the  borough  and 
town  aforesaid ;  and  that,  likewise,  there  should  be  two 
other  men  of  the  borough  and  town  aforesaid,  chosen 
in  form  thereafter  in  the  said  letters  patent  mentioned, 

and 
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and   which   should  be   and  should    be  called   bailiffs        1823. 
of  the  borough  and   town  aforesaid,  and   that  there      tn  Knw 
should  be    within    the   borough   and   town   aforesaid       Sowmu 
twenty- four  other  men,  chosen  in  form  also  thereafter  in 
the  said  letters  patent  mentioned,  which  should  be  and 
should  be  called  chief  and  principal  burgesses  of  the 
borough  and  town  aforesaid,  and  should  be  assistant 
and  aidful  unto  the  mayor,  aldermen,  and  bailiffs  of  the 
same  borough  and  town  for  the  time  being  in  all  causes, 
affairs,  businesses,  and  matters,  whatsoever,  touching  or 
by  any  means  concerning  the  borough  and  town  aforesaid. 
And  the  said  late  king  did  thereby  further  grant  unto 
the  aforesaid  mayor,  aldermen,  bailiffs,  burgesses,  and 
commonalty  of  the  borough  and  town  aforesaid,  and 
unto  their  successors,  that  the  mayor  and  aldermen  of 
the  borough  and  town   aforesaid   for  the  time  being, 
or  the  greater  part  of  them,  of  whom  he  willed  the 
mayor  for   the  time   being  to   be   one,   should   have 
full  power  and  authority  to  choose  and  name,  on  the 
feast  day  of  &.  Matthew  the  apostle,  in  every  year, 
in  the  guildhall   of  the  borough   and  town  aforesaid 
or  in  some  other  convenient  place  within  the  borough 
and  town  aforesaid,  being  congregated  and  assembled 
together,    four  of  the  burgesses  or  inhabitants  of  the 
borough  and  town  aforesaid,  whether  the  same  or  any 
of  them  were  or  had  been  aldermen,  bailiffs,  or  prin- 
cipal burgesses   or  not,    out  of  which  four  so  to  be 
named  and  chosen,  the  mayor,  aldermen,  bailiffs,  prin- 
cipal burgesses  and  other  burgesses  and  inhabitants  of 
the  borough  and  town  aforesaid  for  the  time  being  (they 
being  also  for  that  purpose  there  upon  the  same  day 
congregated  and  assembled  together),  or  the  greater  part 
of  them  as  should  be  so  congregated,  might  and  should 
-"  K  k  3  have 
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1023.       have  full  power  and  authority,   by  the  greater  part 

'  '""        of  the  voices    of   them    so    assembled    together,    to 
Xbt  Kin <s 
*gmmt       choose    and    make  one  to  be  the  mayor  of  the  bo* 

rough  and  town  aforesaid,  which  said  letters  patent 
were  duly  accepted  and  assented  to:  the  plea  then 
stated,  that  on  the  feast  day  of  St.  Matthew  the  apostle, 
that  is  to  say,  on  the  21st  day  of  September,  in  the 
second  year  of  the  reign  of  our  lord  the  now  king, 
one  James  Willis  Weston,  Esq.,  the  then  mayor  of  the 
said  borough  and  town*  and  divers,  to  wit,  eight  alder- 
men of  the  said  borough  and  town,  being  the  greater 
part  of  the  aldermen  of  the  same  borough  and  town, 
did  duly  congregate  and  assemble  together  within  the 
guildhall  of  the  borough  and  town  aforesaid,  for  the 
purpose  of  choosing  and  naming  four  burgesses  or  in- 
habitants of  the  borough  and  town  aforesaid,  to  the  end 
that  one  of  such  four  might  be  named  and  chosen 
mayor  of  the  said  borough  and  town  for  the  year  then 
next  following.  And  the  said  mayor,  and  the  greater 
part  of  the  said  aldermen  of  the  said  borough  and  town, 
being  so  congregated  and  assembled  together  as  afore- 
said, did  then  and  there  chooae  and  name  the  said 
Richard  Bower,  then  being  an  inhabitant  of  the  said  bo- 
rough and  town,  and  three  other  inhabitants  of  the  said 
borough  and  town  for  the  purpose  aforesaid.  And  the 
said  Richard  Bower  further  saith,  that  on  the  same  day 
.and  year  last  aforesaid,  the  then  mayor  of  the  said  bo- 
rough and  town,  and  certain,  to  wit,  eight  aldermen, 
two  bailifls,  twenty  principal  burgesses,  and  two  hun- 
dred other  burgesses,  and  six  hundred  other  inhabitants 
Of  the  borough  and  town  aforesaid,  for  the  time  being, 
were  duly  congregated  and  assembled  together,  within 
the  guildhall  of  the  borough  and  town  aforesaid,  for  the 

purpos* 
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purpose  of  electing  and  choosing  a  mayor  for  the  said  1828. 
borough  and  town,  out  of  the  said  four  persons  so  — — 
named  and  chosen  as  aforesaid ;  and  being  so  congre*  agabut 
gated  and  assembled  together  as  aforesaid,  for  the  pur- 
pose last  aforesaid,  the  said  then  mayor  and  the  greater 
part  of  the  said  aldermen,  bailifls,  principal  burgesses, 
and  other  burgesses  and  inhabitants  of  the  said  borough 
and  town,  so  assembled  as  aforesaid,  for  the  purpose  last 
aforesaid,  then  and  there  did  chuse  and  make,  elect  and 
appoint  him  the  said  Richard  Bower,  then  being  one  of 
the  said  four  inhabitants  so  chosen  as  aforesaid,  to  be 
mayor  of  the  said  borough  and  town  for  the  year  then 
next  ensuing,  and  from  thenceforth  until  another  mayor 
should  be  elected,  appointed,  and  sworn.  Replication, 
that  at  the  time  of  the  said  supposed  making  of  the  said 
Richard  Bower,  to  be  such  supposed  mayor,  as  in  the 
said  plea  mentioned,  a  majority  of  twenty-four  principal 
burgesses  of  the  said  borough  and  town  were  not  as- 
sembled and  congregated  together  in  manner  and  form 
as  the  said  Richard  Bower  hath,  in  and  by  his  said  plea 
in  that  behalf,  alleged;  but  ten  only  of  such  principal 
burgesses,  and  no  more,  by  means  whereof  the  said 
supposed  elective  assembly,  at  which  the  said  Richard 
Bower  is  in  and  by  the  said  plea  supposed  to  have  been 
made,  chosen,  elected,  and  appointed  to  be  such  sup* 
posed  mayor  as  aforesaid,  was  not  duly  constituted,  nor 
was  the  said  Richard  Bower,  at  the  said  time,  when,  &c* 
in  the  said  plea  in  that  behalf  mentioned,  duly  made, 
chosen,  elected,  or  appointed  to  be  mayor  of  the  said 
borough  and  town.     Demurrer  and  joinder. 

Chitty,  in  support  of  the  demurrer.     The  question  is, 
whether  the  charter  set  out  in  the  plea  does  or  does  not 

Kk  4  require 
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1323.       require  that  a  majority  of  each  component  part  of  the 
corporation  should  be  present  at  the  election  of  the 

The  Kino 
ttgairut        mayor  of  this  borough.     The  variation  in  the  form  of 

expression  used  in  different  parts  of  the  charter,  shews 
that  it  was  not  necessary  for  the  majority  of  each  com- 
ponent part  to  be  present  The  four  burgesses  or  in* 
habitants  of  the  borough,  out  of  whom  the  mayor  is  to 
be  selected,  are  to  be  nominated  by  the  mayor  and 
aldermen,  or  the  greater  part  of  them.  That  certainly 
requires  the  presence  of  the  majority  of  the  aldermen ; 
but  then  the  charter  proceeds  to  say,  that  "  out  of  the 
four  so  to  be  named,  the  mayor,  aldermen,  bailiffs, 
principal  burgesses,  and  other  burgesses  and  inhabitants, 
of  the  borough  for  the  time  being  (they  being  congre- 
gated for  that  purpose)  or  the  greater  part  of  them  as 
shall  be  so  congregated,  may  and  shall  have  full  power, 
by  the  greater  part  of  the  voices  of  them  so  assembled, 
to  choose  one  to  be  mayor."  That  passage  does  not 
require  that  the  election  should  be  by  the  greater  part 
of  each  of  those  bodies,  but  by  the  greater  part  "  of 
them  as  shall  be  so  congregated."  The  introduction  of 
the  latter  words  distinguishes  this  case  from  all  that  are 
to  be  found  in  the  books.  It  appears  to  have  been  the 
intention  of  the  charter,  that  after  a  nomination  by  a 
select  body,  there  should  be  a  popular  election  of  a 
mayor,  in  which  the  weight  of  each  vote  would  be 
equalized ;  and  that  would  render  it  quite  unimportant, 
whether  or  not  a  majority  of  the  aldermen  or  principal 
burgesses  attended  to  give  their  votes  on  that  occasion. 
Besides,  if  the  words  a  greater  part  of  them,"  in  this 
part  of  the  charter,  are  to  be  applied  to  any  particular 
body,  they  must  be  applied  to  each  component  part  of 
the  corporation ;   but  the  mayor  being  only  one,  they 

cannot 
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cannot  apply  to  him,  nor  can  it  be  supposed  that  the  1833. 
majority  of  the  inhabitants  who  may  amount  to  5000, 
are  required  to  be  present.  The  true  construction  is, 
that  the  mayor  must  be  elected  by  a  majority  of  those 
present,  considering  them  as  forming  one  mass;  and 
this  agrees  with  the  case  of  Reg  v.  Locke  (a),  where  the 
Court  said,  "  If  an  act  to  be  done  be  referred  to  the 
constituent  members  of  a  corporation,  nothing  can  be 
done  but  by  a  majority  of  those  who  are  the  constituent 
part  of  the  corporation.  But  where  a  thing  is  referred 
to  be  done  by  the  commonalty,  there  the  majority  of 
those  who  are  present  (all  being  summoned)  will  bind 
the  rest." 

Adam^  contra.  The  election  of  the  defendant  was 
bad,  inasmuch  as  a  majority  of  the  twenty-four  principal 
burgesses  did  not  attend.  In  Rex  v.  Morris  (b)9  the 
election  of  a  mayor  of  this  very  corporation  was  held 
void,  because  a  majority  of  the  principal  burgesses  was 
not  present ;  and  that  body  being  reduced  to  less  than 
one  half  of  its  proper  number,  the  corporation  was 
thereby  dissolved,  not  having  power  to  make  a  legal 
assembly  to  fill  up  the  vacancies.  Under  the  new  charter 
granted  by  the  late  king,  the  corporation  consists  of  the 
same  component  parts  as  before ;  this  case  must,  there- 
fore, be  governed  by  Rex  v.  Morris,  unless  the  words 
"  or  greater  part  of  them  as  shall  be  so  congregated/1 
introduced  into  the  new  charter  vary  the  mode  of 
election.  By  the  old  charter  the  election  of  the  mayor 
was  to  be  determined  by  the  greater  part  of  the  Voices 
of  them  so  assembled,  and  the  words  now  added  do  not 

(«)   Vin.  Abr.  Corp.  (O  5.)  pi.  8.  (4)  4  East,  17. 
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1823.       at  all  change  the  sense  of  the  passage.    No  doubt  the 
""       election  must  be  decided  by  the  majority  of  the  mass 

The  Kino  *  *       * 

atom*  when  assembled,  but  the  corporate  body  can  never  be 
legally  assembled,  unless  a  majority  of  each  definite  part 
be  present.  Rex  v.  Miller  (a),  Rex  v.  Bellringer  (4), 
Rex  v.  Varlo.  (c) 

Chitty  in  reply.  It  is  reasonable  to  suppose  that, 
when  the  new  charter  was  granted,  some  mode  would 
be  given  for  avoiding  the  difficulty  which  had  been  be- 
fore experienced,  and  the  words  in  question,  which  were 
not  in  the  old  charter  granted  by  James  I.  appear  to 
have  been  introduced  with  that  view.  [Abbott  C.  J, 
Suppose  the  number  of  principal  burgesses  to  be  reduced 
one-half,  could  there  be  a  good  •  election  under  this 
charter?]  It  would  certainly  be  difficult  to  establish 
that  there  could. 

Abbott  C.  J.  It  has  now  been  for  many  years  an 
established  principle  in  corporation  law,  that  if  an  elec- 
tion is  to  be  made  by  a  definite  body  alone,  or  by  a 
definite  together  with  an  indefinite  body,  a  majority  of 
the  definite  body  must  be  present  In  the  latter  case  it 
is  not,  indeed,  necessary  that  the  party  elected  should 
have  the  voices  of  the  majority  of  the  definite  body,  but 
still  they  must  form  a  part  of  the  mass.  Much  good  is 
derived  from  adhering  to  general  rules ;  and  this  rule,  as 
to  corporations,  is  in  itself  extremely  beneficial,  as  it 
compels  them  to  fill  up,  from  time  to  time,  the  vacan- 
cies that  occur.  It  should  not,  therefore,  be  broken  in 
upon  by  nice  and  subtle  construction*    Now,  the  words 

(a)  6  T.  R.  868.  (6;  4  T.  R.  810.  (c)  1  Omop.  348. 

Of 
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of  the  charter  are,  that  "  the  mayor  and  aldermen  shall        1829. 

name  four  burgesses  or  inhabitants*,  and  that  the  mayor,      i^Tkuw 

aldermen,  bailiffs,  principal  burgesses,  and  other  bur-       3**** 

gesses  and  inhabitants,  (being  for  that  purpose  assembled 

and  congregated  together,)  or  the  greater  part  of  them 

as  shall  be  so  congregated,  shall  elect  one  of  the  four 

for  mayor*"    Upon  this  two  things  are  to  be  considered : 

first,  Who  are  to  meet  ?  The  mayor,  aldermen,  bailiffs, 

principal  burgesses,  and  other  burgesses  and  inhabit* 

ants;  according  to  the  general  rule,  the  majority  of  the 

principal  burgesses  (that  being  a  definite  body)  must 

meet.     Secondly,  Who  may  elect?    The  majority  of 

the  mass.     I  cannot  see  any  difference  between  "  the 

greater  part  of  those  so  congregated/9  and  "  a  majority 

of  the  voices  of  those  so  assembled*"    There  is  nothing, 

then,  in  this  charter  to  take  the  case  out  of  the  general 

rule,  according  to  which,  the  election  of  the  defendant  was 

illegal,  and  judgment  of  ouster  must  be  pronounced. 

Baylev  J.  In  Bex  v.  Miller  it  was  established  as 
a  rule,  that  where  any  thing  is  to  be  done  by  a  gene- 
ral assembly  of  a  corporate  body,  a  majority  of  each 
definite  part  of  it  must  be  present;  and  that  rule  has 
never  been  broken  in  upon*  A  case  of  this  nature  may 
be  taken  out  of  the  general  rule  by  the  words  of  the 
charter.  What  then  are  the  directions  given  by  the 
charter  in  question?  That  the  election  shall  be  by  the 
mayor,  aldermen,  bailiffs,  principal  burgesses,  and  other 
burgesses  and  inhabitants  for  the  time  being  (they  being 
for  that  purpose  assembled  and  congregated),  or  the 
greater  part  of  them  so  congregated.  Rex  v.  Bellringer  is 
decisive  as  to  the  meaning  of  the  words  "  for  the  time 

being/' 
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being,"  and  the  words  "  congregated  and  assembled" 
mean  so  assembled  as  the  law  requires,  viz.  by  a 
majority  of  each  definite  body.  The  argument  for 
the  defendant  is,  that  the  words  "  greater  part  of 
them  as  shall  be  so  assembled,"  narrow  the  meaning  of 
the  former  passage,  which  requires  a  legal  assembly, 
according  to  the  general  rule;  but  they  have  no  such 
effect.  The  majority  is  to  be  of  those  so  assembled, 
that  is,  assembled  as  by  law  is  necessary.  1  am,  there- 
fore, of  opinion  that  this  is  within  the  principle  of  Rex 
v.  Miller  and  Rex  v.  Morris ;  and  that  if  it  had  been 
intended  by  the  present  charter  to  alter  the  general 
rule  of  law  as  to  corporation  assemblies,  more  ex- 
plicit words  would  have  been  used  to  manifest  that  in- 
tention. 


Holroyd  and  Best  Js.  concurred. 

Judgment  of  ouster. 


AprUS2& 

A  conviction 
on  the  5  Anme, 
&  14.  *4., 
for  keeping 
and  wins  a 
gun  to  kill 


being  qualified, 
must  be  made 
within  three 


Rex  against  Bellamy. 

J^  CONVICTION  stated,  that  the  defendant  within 
three  months  now  last  past,  to  wit,  on  1  st  September, 
1821,  not  having  then  lands  or  tenements,  or  any  other 
estate  of  inheritance  of  the  clear  yearly  value  of  100L9 
or  for  term  of  life,  &c.  negativing  the  qualifications ;  nor 
then  being  game-keeper  of  any  lord  or  lady  of  any  lord- 
ship or  manor ;  nor  then  being  truly  and  properly  a 
servant  of  any  lord  of  any  lordship  or  manor;  nor  then 
being  immediately  employed  and  appointed  to  take  and 
kill  the  game  for  the  sole  and  immediate  benefit  of  such 

lord ; 


Bellamy, 
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lord;  nor  being  in  any  other  manner  qualified,  em-        1823. 
powered,  licensed,  or  authorised  by  the  Taws  of  this       — — 
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realm,  either  to  take,  kill,  or  destroy  any  sort  of  game  against 
whatsoever,  did,  at,  &c  keep  and  use  a  gun,  being  an 
engine  to  kill  and  destroy  the  game  against  the.  form  of 
the  statute  in  that  case  made  and  provided,  whereby  he 
forfeited,  &c.  The  conviction  then  set  forth  a  summons  of 
the  defendant,  his  appearance  on  the  6th  December ;  and 
that  a  witness  examined  on  the  part  of  the  informer, 
proved  the  offence  to  have  been  committed  on  the  Jlrst 
day  of  September,  and  the  conviction  was  dated  the 
6th  day  of  December,  which  was  more  than  three  months 
after  the  offence  was  committed.  The  conviction  was 
removed  into  this  court  by  certiorari,  in  order  that  it 
might  be  quashed.     And  now, 

Adams  argued  in  support  of  the  conviction.  A  con- 
viction for  selling  game  under  the  5  Amu  c  14.  s.  2, 
must  be  made  within  three  months  after  the  offence 
is  committed ;  but  this  conviction  is  founded  upon  the 
4th  section  of  that  act,  in  which  no  time  is  limited,  with- 
in which  the  conviction  is  to  take  place.  The  words 
"  convicted  as  aforesaid"  in  that  section  refer,  not  to  the 
conviction  in  the  2d  section,  but  to  the  preceding  words 
in  the  4th  section,  viz.  the  justices  before  whom  the 
conviction  is  to  take  place,  and  the  witnesses  by  whose 
testimony  the  offence  is  to  be  proved.  The  case  of  Rex 
v.  TcUey{a)  was  a  conviction  on  the  9  Ann.  c.25.  s.  1., 
by  which  the  conviction  is  expressly  required  to  be 
within  the  time  limited  by  the  second  section  of  the 
5  Ann.  c.  14.  It  is  not,  therefore,  an  anthority  in 
point. 

(a)  3  East,  467. 

Denman, 
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1 823.  Denman,  contra.     After  insisting  tbat  the  case  of  Sac 

v.  Tolley  was  an  authority  to  shew  that  the  conviction 

again*       must  be  made  within  three  months  after  the  offence  is 
committed*  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  a  conviction 
under  the  5Ann.c.  14.  s.  4.,  must  take  place  within 
three  lunar  months  after  the  offence  is  committed.  In 
this  case  it  did  not  take  place  within  that  time,  and 
therefore  must  be  quashed.  The  language  of  the  acts  of 
parliament  upon  the  subject  of  game  is  by  no  means 
free  from  obscurity.  It  is  our  duty,  however,  to 
give  effect  to  the  intention  of  the  legislature,  if  that 
can  be  ascertained.  Now  I  think,  that  the  intention 
is  made  manifest  in  this  instance,  by  the  different 
parts  of  the  act  in  question,  and  also  the  subsequent 
statute  of  9  Ann.  c.  25.  The  5  Ann.  c.  14.  s.  2.  enacts, 
"  that  if  any  higler,  &c  shall  have  in  his  possession 
any  hare,  pheasant,  &c.  or  shall  buy,  sell,  or  offer 
to  sell  any  hare,  &c. ;  every  such  higler,  &c.  shall, 
upon  every  such  offence,  be  carried  before  a  justice  of 
the  peace ;  and  upon  view,  or  upon  the  oath  of  one  or 
more  credible  witnesses,  shall  be  convicted  of  the  same, 
and  shall  forfeit  for  every  hare,  pheasant,  &c.  5/.,  provided 
that  such  conviction  be  made  within  three  months  after 
such  offence  committed."  The  conviction  for  offences 
described  by  that  section  must,  therefore,  take  placewithin 
three  months  after  the  offence  is  committed.  The  third 
section  only  provides  for  discoverers.  Then  the  fourth 
section  enacts,  "  that  if  any  person  not  qualified  so  to  do, 
shall  keep  or  use  any  greyhounds,  &c.  or  other  engines,  to 
kill  game,  and  shall  be  convicted  thereof,  upon  the  oath 
of  one  or  two  credible  witnesses  by  the  justices  of  the 
peace  where  such  offence  is  committed,  as  aforesaid;  the 

•   person 
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person  so  convicted  shall  forfeit  the  sum  of  5/.,  one-half       1823. 
to  be  paid  to  the  informer,  and  the  other  half  to  the     ^   „ 

r  The  Kimo 

poor  of  the  parish  where  the  same  was  committed ;  the     jqain*^ 
same  to  be  levied  by  distress  and  sale  of  the  offender's 
goods,  by  warrant  under  the  hand  and  seal  of  such 
justice  before  whom  such  person  shall  be  convicted  as 
aforesaid."    The  words  "  as  aforesaid,"  are  twice  used 
in  the  fourth  section,  and  in  both  instances  refer  to 
"  convicted."     Now  the  only  mode  of  conviction  before 
pointed  out  in  the  statute,   is  that  mentioned  in  the 
second  section,  and,  therefore,  by  a  general  reference 
to  that,   the  fourth  section  refers  as  well  to  the  time 
within  which  the  conviction  must  take  place,  as  to  the 
other  circumstances  of  it.     Indeed  no  part  of  the  de- 
scription of  the  conviction  is  wanted  in  the  fourth  section, 
but  that  of  the  time  within  which  it  is  to  take  place,  for 
it  expressly  describes  the  justice  before  whom,  and  the 
witnesses  upon  whose  testimony  it  is  to  take  place.     The 
fourth  section  then  goes  on  to  enact,  "  that  it  may  be 
lawful  for  any  lord  of  a  manor  to  empower  his  game- 
keeper to  kill  game;  but  if  the  said  game-keeper  shall 
under  colour  or  pretence  of  the  said  power  and  authority 
to  kill,  or  take  the  same  for  the  use  of  such  lord,  sell  and 
dispose  thereof  to  any  person  whatsoever,  and  shall  be 
thereof  convicted  before  any  one  justice  of  the  peace  as 
aforesaid,  upon  such  conviction,  such  game-keeper  shall 
be  committed  to  the  house  of  correction  for  the  space  of 
three  months."     Then  comes  the  9  Ann.  c.  25.  which 
enacts,   "that  lords  of  manors  shall  appoint  but  one 
game-keeper,  whose  name  is  to  be   entered  with  the 
clerk  of  the  peace;   and  in  case   any  other  game- 
keeper whose  name   shall  not  be  entered   as  afore- 
said, who   shall  not   be   otherwise   qualified  by  the 
laws  to  kill  game,  shall  presume  to  kill  any  hare,  &c. 

or 


m^s,  apdj  i|X  f|$h  jmtwier,  ajpl  fo^wA&ift&mich  . 
timer  $bcUq  aijch  usep  ast are  prescribe^  by th£  pajd.act,  |£ 
is  reasonable,  to  suppose  that  wjjen.  the  legislature  ip  the.. 
9-#mm>,> <v25,.iipflosed  ^^^W^^^Wt.jljiuljr^p-.. . 
pointed  for  kjlljiqg  or  ^JHnggame^  tbe.sanje  peq*l<}es  as4 
the  5  Aqp*  c-  !*•  injpp$ed  upojji  hjglers*  t^y  under-  ; 
stood  that  the  offencgs  x^epfipnod  m,th^  bJnn.c.Ji,  t 
s.  4*i  were  subject  to  the  s^me  limitation,  of .tioie  as  those 
described  in  the  second  section.     For  it  would  be  4 
singular  anomaly  if  it  were  necessary  that  a  higler  or 
a  game-keeper  whose  certificate,  was  not  duly  enrolled, 
should  be  convicted  within  three  months  after  the  offeqce 
committed ;  yet,  that  an  unqualified  person  using  a  gun 
to  kill  game,  or  a  game  keeper  selling  game  without  the 
copsent  of  the  lord  of  the  manor  by  whom  he  is  ap- 
pointed, might  be  convicted  at  any  time. 

Baylev  J.  I  think  that  the  conviction  in  this  case 
ought  to  have  been  made  within  three  lunar  months 
after  the  offence  committed.  The  information  in  the 
case  of  Rex  v.  Tolley  was  founded  upon  the  5  Ann. 
c.  14.  5.4.,  and,  if  rightly  decided,  that  is  an  authority 
in  point.  It  was  the  defence  and  not  the  charge 
that  depended  on  the  9  Ann.  c.  25.  The  latter  statute, 
however,  is  explanatory  of  the  former.  The  second 
section  of  the  5  Ann.  c.  14.  directs  that;  with  re- 
spect to  the  offences  therein  described,  the  con- 
viction shall  take  place  within  three  months.  Then  the 
fourth  section  either  has  no  limitation  as  to  time,  or, 
if  any*  it  is  subject  to  that  which  is  prescribed  by  the 

second. 
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second.  I  think  the  worda  "  as  aforesaid,"  in  the  18$  5. 
fourth  section,  do  limit  the  tiiM  witbin  which  the  con-* 
viction  mnftt  take  place  to  three  months.  They  refer 
to  "  convicted,"  and  that  miist  mean  convicted  within 
the  limitations  mentioned  in  the  second  section,  and* 
that  conviction  is  required  to  take  place  within  three 
months  after  the  offence  committed.  The  words  "  con- 
victed as  aforesaid*"  occur  twice  in  this  clause,  and  they' 
mast  apply  to  the  time  within  which  the  conviction  is  to' 
take  place,  or  they  ean  have  no  meaning  whatever.  For 
the  justices  before  whom,  and  the  witnesses  upon  whose 
testimony  the  conviction  is  to  take  place,  are  expressly 
mentioned  in  the  clause.  For  these  reasons,  I  think 
that  the  conviction  in  this  case  ought  to  have  been  made 
within  three  months  after  the  offence  was  committed, 
and  that,  not  having  been  made  within  that  time,  the 
conviction  must  be  quashed. 

Holrovd  J.  I  think  that  the  case  Rex  v.  Tolky  was 
rightly  decided,  but  that  it  is  not  conclusive  upon  the 
present  case.  That  charge  was  founded  on  the  fourth 
section  of  the  5  Ann.  c.  14.;  the  defence  on  the 
9  Ann.  c.  25.,  viz.  that  the  defendant  was  a  gamekeeper, 
fluly  appointed  under  the  provisions  of  that  act.  Now 
that  act  expressly  requires,  that  where  a  person,  acting 
as  gamekeeper,  but  who  has  not  complied  with  the  di- 
rections of  the  act,  shall  be  convicted  of  killing  game,  &c, 
the  conviction  must  take  place  within  the  time  fixed  by 

5  Ann.  c.  14.  s.  2.     If,  therefore,  the  fourth  section  of  the 

6  Ann.  c.  1 4.  were  unlimited  as  tp  the  time  wjthin  which  a 
conviction  might  take  place,  the  9  Ann,  c.  25.  would  be 
a  virtual  repeal  of  it  in  that  particular  as  to  gamekeepers. 
1  think,  however,  that  convictions  upon  5  Amu  c.  1 4.  s.  4. 

Vol.  I.  L 1  were 


71  3ettHEBamdE:A£aZERrS£RMHT  ki 


^.<>^b  oiii  bna  .\00b  Ja  Iwtate  ^niotJ  9iitav  (bohoa  adl 

guott*.  We  OHgbW  i«Me«^^^(ilMUarflte(iDitaM» 
strue  a  penal  statute  in  favour  of  tlwi|KgpiiBa>IttfeljrifcMbe 
stfteted  t^'it  peftftfycr  Sdw,:.jtjia  oteta^r/o^rGthe 
btnrft  of  ddewiatHft  dw*  pwwiaitidM^lwMMfc  sipnslii 
should  take  place  speedily*:.  TbdfrrAtmt^Ao&dtiht 
called  to  it  so  as  to  aaaUiki^emi^KioUdB^a:  ifa&mcevjl 
am  of  opinion  that  dierwQf>dAjH/oonffkiedja(ri<)^oaeaaidM 
refer  to  the  tonvktimt  €i\eaii(*mbm  ihcycodppl  asfem*. 
Brides,  in  the  oa»*  -of  Jte^JUbgp  4ke  «aa  point 
arose,  and  it  was  decided,,  afteF  argument*  tUtfrUiffdOsw* 
vietioiii  oot  having  been  anade  within  the<  thn«  mopUte, 
c^uW  not,  be  supported,  ,.       .   - 

.     .    .  Gasitiallou>i)uaahfrfl 

fP^S*        &EX  against  the  Birmingham  teas-light  ana 

Coke  Company.  , 

By  »n  act  of       XI Y*  a  '1MJ'-  fl*  Hrfttltef  of  thtf  pbbr  <tf  i*he  ttftiATOf 
parliament  the     XJ  ,        v.     ,      ., 

JBirmmfhmm      -»*U  '  D**&&*M  tft  *««*  *Mll.ty  df Wrr%ft»*  W^1  J^ 

S^Tbem  t0«D#f}  titabtir.  wtirgtk;  infrto1)^^ 

purchased  lands  a^fttAlldfi^f,  end  there  placed  retorts,  &c.  necessary  for  the  manufacture 
of  gas  aiul  ttk^ftlls^it^e^^  fif  rfftfidfet 

derived  a  considerable  profit  from  the  manufacture  and  tale  of  coke  and  gas. 


lure  and  tale  of  coke  and  gas. 
The  stock  in  trsfr  ae^ata^r*^^^ 
to  the  poor :  Held,  that  the  company  were  not  rateable  to  the  amount  of  the  profits  of  their 
trade,  but  for  a  e»ife]u*Mpn*a|»t  hu&mm  ihtttatf^ailflaiw 
persons  willing  to  carry  on  the  same  business.        ,%   .    T 

0      respect 


in  THWH*iTH^B8a4  *f  GSOHOE  IV.  lift 


^<*fty<fimd4o4lto^^  £* 

Ami^^andthep^^^  ****** 

the  annual  value  being  stated  at  800L  and  the  awes** 
fht»fti9f)ky  IJypii^lfwfca^lag^^riy^  nriej  th»  Mtffcn* 
oaafii*i«)4be  yb^^iak^^>l4iebpiri^^of  this  -Coot* 
iihothfiiiUcHBiBg'jc^i  i  o  -  >  : - 
j  (  By  in  v  ^Hcuiflto  act  ,**>f.  tbtf  59  4£L  &*  certain  person* 
tbsrcfai  aliidp  famt  > thrit ggaqcdsiicrs,  «**•  declared  to  be 
alhbdy^ipctftU^Jby-rthetiomeof  the  Birmingham  Gas* 
ligbi)ai^tCok»iCkira^an^i^^«poiipar«  were  given  them 
^t^an^jitbe) town, with  gas,  to  eater  into  contract 
Jbr  the  figbttng^of  boUM*j<&c^  and  with  tbe  consent  of 
the  coaanksHMie^s ibr  Jighting  and  paving  the  unftn,  ty 
break-up  the  soil  and  pavemeqU  of  the  streets,  &c*,  for 
Ae  pnrpose  of  bjring  down  pipes  and  other  necessary 
apparatus,  for  the  conveyance  of  gat  from  the  matHH 
factery  to  the  houses,  &c.  of  Uie  consumers."  In  .pur- 
suance of  the  provisions  of  this  act,  the  company 
purchased  the  dwelling-houses,  shops,  buildings,  land, 
and  premies  mentioned  in  the  assessment,  and  erected 
and  placed  therein  retorts,  gasometers,  purifiers,  and  ^~«*".t- 
other  apparatus  necessary  for  the  manufacture  of  gas 
Wti  <^e  ;(iwrt  vtf .  whict*  app§ratHf  j&  #*$d±  ttf  Jthc  i.»  r* ««.  vi 
-freehold  ^&gl,i*Wk)  and  afcp  fa  ^mmwWjpf  the*  *'^X^i 

*4Md  other  apparatus  for  the  fcqiiv^yttrice  -bT 'Wc  TtyiW-  'Iu  71^  *.K* lo 
*tibned'  in  the  msessrrfeht,  ^ml  wlrtch  comtaatiic^W  with'3joj  hns «a lc> 

„'#.v  lino  **Jo.     »»     U' ».'.ik  v«tjiJ>l,1l'  i/v.    i.'.r  ai.)-i:  ji*  iii   jM»iUi>jinco  ft  T>»i 


,<4ul;-»nij*%*l 


lino  «#Jo.     »»     U.' »ms  v'TjinLiu  irr.    i.:r  hmV:  ;i»- hi   jm».i  jiuiu;o  ft  T3»virjb  vrtmiffino 

ftfce boitse'aii&flnMfbcttiw^^  ni  *>©>•  s.it 

iimJ'  *n<jftoiq  arfilo  jnuoou  9dl  of  9lri»t«  ion  srav  /naqirruo  aril  SbiIi  hT»H   :  iooq  sdf  of 

>copsiaerable^fwmw^ot««Diofc  ertsttiand  :ga*  uikJtuithese  *  to*  ju*j  a9bfii> 
LIS  premises, 


f!B? 


mentioned  .in  the  asse^e^t^^  ^^e^re^boih 
manufactured  from  coal,  nt  a  tfflfi  fifijtfi°fli  $  foflU  W<J 
th*  maobinery  and  app^r^twp  tyft^f%^.;tfffi  JWJJfc" 
facture  of  the$e  articles  are  ajso  y^ry  ^(^nsiyet  aod 
require  frequent  renewal^  $0$ fa Jrafo^n^tfy 'jygffis 
of  the  manufactories  in  tie  pctr^^of  ^r^xfg^w^are 
pot  rated  to  the  poor  in  tfiis  r#*.  Xl>e  pf  qBi^  ^unks, 
pipes,  &c  mentioned  in  the  a^aessnieAt^  be|^giqg,to 
the  company,  if  rated  to  the,  poor  as  ot^r  laqds  witbjn 
the  parish*  that  is  to  say,  if  the  profits  aris^  from  the 
.sale  of  gas  are  not  included,  are  worth  800/,  per  annum ; 
bu$  are  wprth  800/.,  if  the  profits  arising  from  the  sale 
of  gas  are  included.  If  the.  Court  of  King's  Ben^h 
should  be  of  opinion  that  the  profits  accruing  tp  the 
company  from  the  sale  of  gas  are  not  ratpabje,  or  that 
•  they;  can  pnly  be  rated  as  the  profits  of  a  manufactory, 
the  rate  ought  to  be  aniended,  by  inserting  the  sum  of 
,.2W£  therein,  in  Hc^  of  the  sum  of  8Q0/^t  and  the  $jun 
of  fit.  in  lieu  of 'the  suai  of  20/. 


I ,%t  Ctarfrey.Qifrr^/f  lieader,  and  Holbech.  The  company 
^eji^blet^  be  rated  for  these  bujlcHnga,  and  the  trunks 
t^L  pip^.ftf  .th?  ocoypiars  of  the,Japd  qn  which  their 
^u^^nfgff{^  sUgat^,  a^d  ov.er  ^h\ch,  their  pipes  tyre 


,u^  -J 


(a)  14£atf,  609. 


I    ^ 


v.  The 


*«*! 


f     T 


IN  TBl^T&VM'iw^mtik   IV. 

'towsMg  *siife'boW 

Wtfrelfcii^'W  $&  °S4conai^,,tlie  properly s&  rightty 
^sBc&setf '  a*T8o$.?  *  wlftchf 'ft  its1 '  vaTbe  to r  the  compah/, 
ato'Mite^  ability  to  pay.     In  Rex  V, 

'!Br(ttbKi&i%ylfactidnatilX&)f'  trie'  trustees  were  assessed 
'forthe  lliies1  affil  Viites  of  tfie  fthcfitiale  canal  lock  and  tun- 
ned, at'$6£Z/lu$.y  arid'  the  case  found  that  the  tonnage 
amounted  to  (he  suni  charged  in  the  assessment.  '  The 
objection  was,  that  the  rate  was  for  the  toils  payable  at 
the  lock,  under  the  act  of  parliament,  and  that  tolls 
were  not  rateable:  but  the  Court  held  the  rate'  to  tfe 
good;  and  Lord  UlUnborough  said,  «  The  Couit  haVe 
only  said,  that  tolls  are  not  rateable  p£r  so,  but  only 
when'  connected  and  rated  conjunctively  with  real  an?d 
substantial  property,  situated  in  the  parish,  'whidh,  is 
yielding  profit  there  by  means  of  the  toll,  is  the  proper 
subject  of  rating  within  the  statute  of  tUizaikH  Now 
here,  the  lock  itself  is  rated,  which  is  something  real 
and  sbbstahtial,  locally  situated  within  the  township,  and 
producing  profit*  and  the  addition:  of  the  tfues  or  rates 
is  cbcfely  givihg  other  ttatries  for  th6  sairieihitig."'4'  4f1ie 
dues  constituted  tile  etiti re  profits  which  thc^  trustees 
revived  fWirn  tfce'lodc;   therefore  they  were' ratM^or 


afBt 


(a)  \  M.$S.  634.  (6)  12  East,  324. 


LI   S 


the 


iM  yi  ^^^EAa*fc« 'tartar ,r  *»« 

*JyJttnH  profit  which  the  company  derive  from  them  when  to 

YJ««lj'n  IJ'^Hw  r/w/  ifriifowp  sell  eLoJrj  «*9*u3  »ifi  1o  Jaom 
..)«.»    #:ij   »:;:!'./{;   bur.  ;Joa   -jo  yidii-jJin  saw  ^int^n 

»'         Vi  ,,«»,.^j:.|>  1i;.!l  <)M!  KI'jW  lovan  WuoJ 

'  ABBorr  a  J.  'Hie1  ^es^n•p^oW^,,lW'^,  k  hitf, 
whethtr  the  company  be  rateaBfc'  fiir  "t^WMffijji 
above  ground,  or  tteir  pjp&;  ah^ler  gVodhdi  M^whaJt 
amount  they  are  rateaWe.  !  M'  of 'dpri^t,1  ctfUBctite 
amount  in  respect  of  which  they  are  Vateatile*  Wttife  auk 
for  which  the  buildings,  trunks,  and  piped  would  let  to  fc 
person  who  is  willing  to  carry  on  the  business  there,  h 
appears1  from  the  statement  in  the  case,  that  the  premised, 
trunks,  and  pipes*  if  rated  to  thd  poor  a*  other  land*  fa 
the  parish,  that  is,  if  the  profits  arising  from  the  sale  of 
gas  are  not  included,  are  worth  200/.  per  annum,  but  if 
flic  profits  arc  included,  then  they  are  wtofth  SOOJ.  per 
annum.  I  am  of  opinion  that  the  profits  are  not  lh  thfe 
case  rateable.  If  they  were,  a  blacksmith'*  forge  might 
be  rated,  not  at  what  it  would  let  for,  but  at  the  siitn 
whfch  the  blacksmith  acquires  by  it.  Hie  distinction 
between  the  cases  cited  and  the  present,  is,  that  heire^Hfe 
profit*  rated  are  those  of  a  manufactory  which  aire  bV- 
TainecK  liy  apptyhig  the  skill  and  industry  6f  mail  to  ttifa 
till  brought  from  a  distance  for  that  purpo&.:  *  Thejf  Atk 
very  different  from  the  profits  of  canals  or  of  mineral  wa- 
&'#  wtoaV^AtHi'rl^r&te  Mlnfc'wlimn  tWpinU, 
u.ici'^n'derf.^'iTi'eTina  ft' wnlcV'tfefftfe  tixriw  tib* 
"■*"*'  '    !    '  *        •      valuable. 


fir.  jti«*w  fnoffl  rrrV'l  'jvlrib  ^a^q;: '»•>  g:!j    il-jfif  v    j'!,^    j 

most  of  the  cases  cited,  the  question  was,  whether  the 
property  was  rateable  or  not ;  and  though  the  profits 
may  have  ^^j^r^r  ty .48  ftxj»$  fh7e  quantum,  jhe 
Court  never  went  into  that  question.  Here  the  ques-* 
tjpp  9f  ^^ui^j^i^sei^fd,^  tj>?  Court,  and  a  dis- 
lip^jonjs  ^k^n  ^tw^en  th$  y$ve  of  the  land  per  *?? 
ftn^.^henjf  i^q*^  fqr*ty>  Byrpcws  of  the  trade.  I  am 
o£  opinion  fha^tfoe^coippaay  ought  tp  be  assessed,  not 
ft  a  *iw.  equally  th^  anpu^l  profits  of  their  trade,  but 
at.thal*jronivwlwb  -tjie  buildings  trunks,  .and  pipe* 
would  produce  tp  thfm  if  let  at  an  annual  rent  to  per- 
sons willing  >  to  carry  on  the  trade,  or  that  reQt  which 
*he  company  would  be  forced  to  pay  if  the  premise? 
jwere  not  their  own  property. 

Houioyo  J»  1  am  of  opinion  that  the  rate  ought  tp 
be  amended,  as  it  is  stated  that  in  this  parish  the 
profits  of  other  manufactories  are  not  rated.  In  the 
case  of  a  canal*  th$  land  and  the  water  are  rated ;  and 
here  an  attempt  is  made  to  rate  the  pipes  and  the  gas; 
but  that  cannot  be  done.  The  proper  criterion  for  the 
rate  to  be  imposed  upon  these,  lands  and  buildings  is 
th?  rentat  w^ichjthey  aould,bf!  let  to  a  person  t  w^llin^; 
4q  carry  on  the bupiijiess.,  ,|  ,  ,„.,,..,.  J  ...  :  j  r'    ,       i§, 

pat  upon  $£  statute  o/  %faabe$  p^.to  j^vd^thejar^eftt 

L  1  A  portion 


*18  t  /l    [QABKSiNtcEAmrEEwTfiTlM. 

.tttl.       |W#i<m)c£.ifii»d^  *ri  that  the 

,  poor  rate^atiUjvftrkrKjQlJib^ 

w**»«       th^t1l^o4^;  IrtflKrt-..  aTfris  rate>   however,  cannot  be 

nt*ilr4fetMi  supported:  it  is  an  assessment  upon  the  profits  of  trade. 

JV9me^l9t   Now  that  is  not  a  correct  mode  of  assessment.     Land  is 

usually  rated  not  for  the  entire  profits  derived  from  it, 

but  according  to  the  rent  which  the  tenant  pays  for  it ; 

and  trade  ought  not'W  he  rated  acswdiitglfo  its  gross 

profits,  but  according  to  the  value  of  the  stock  used  in 

ior  ..-  •     the  trade.     Bfcuctes  **ata:tiv«ik<upan  (Jwin*tipt<tfit»  of 

-, .  •     ,       ."'•   any  undertaking  must  be  wyitst  and  imdqutik,  ^nttt  place 

*V.  ,  where  similar  profits,  and  stock  in  twwJe*rf  ©tkera-aDe 

not  generally  rated*     The  rate  i*  id  tbn.'oaie  clearly  on 

(      the  profits  of  a  trade  and  auaufeotute..    The  profit?  of 

this  company  arc  very  different  from  the* toll*  of  a>  canal. 

When  a  canal  is  once  formed  and  filled  with  watery  it 

produces  to  the  proprietor,  without  any  thing  farther 

being  done,  a  permanent  profit  in  the  shape  of  toils; 

-  bat  the  Gas  Company  could  obtain  no  profit  by  merely 

-laying  down  these  pipes  for   the   conveyance  of  gas 

.  through  the  streets.     The  gas  must  afterwards  be  roa- 

•  nufectored  by  the  company  at  a  great  expense,  and  sent 

through  those  pipes  before  they  will  be  entitled  to  any 

recompence.     The  gas  company  stand,  therefore,  in  the 

r  same  situation  aa  any  other  manufacturer  who  produces 

n  by  artificial  means  a  saleable  commodity.     Now  tie 

profit*  of  such  a  aunufircture  oould  not,  wkh  justice*  be 

'  .rated  tfeihfe  relief  K>f  the  poor  ia  a  parish  whcte  other 

,  profits  jmd  other  stock  in  trade,  are  not  railed.  .. I  think, 

-therefore,  tAitf  tire  company  ought}  to  be  assessed  at  that 

h  aaotial  nwi  fiwiwJudb.thftpfcuyiiiestmi^jDopes;  would,  let 

to  a  person  willing  to  carry  on  the  trade,  and,  therefore, 

•"■■'•«  ■>  that 


in  th* JFdtfeTtt  lYttii  bP  GfiOaOE  IV.  Sift- 

ihatitfc*  rate  ought  in  J  bpv  amended  >by  a*ectjn&  the  enm      .IMS. 
rf'i^jmsteatbe^'fiOItt!^  -  


-.'I  mmiiw  ,TWi/#..ii   .-.  ..i  -Rktemhcirtcfcarid^dlngly.  , 


aSfatfJfeati 


I'.",  I  ]li    »hl*  ft'>"l*     "t    Ji>.     HI    >jj!     Us    i      i«      .    'I     .      ■/ 

ii       ]t     [)j'il    1»    -    ■!•"   <        iiU'j     •   'i    *         i      '     *.'...<    .>      • 

-3<  <MtTcteifixi<  090 in$t  Mitchebow. 


/{ .oi-»  'nit  t-j.  *   r<  *i 


J       V 


A  RUiiEhati  been' obtained  by  IftufaJ*  for  quashing  Ac 
-     ;  thew*ifa>p£  habeas  corpus  cum  causa  issued  in  this  fomrainftrior 
case,!  jtt>jretDo^iiie.caaBfi  from  the  sheriff's  court  of  the  ^us^vnlat 
towiiAod  mnnty  o£  Newa$tle»tfpon-Tyne.    It  appeared  {^ffiwffi 
by  the  affidavit,  that  &•  plaint  or  action  was  entered  in  ^^^ifl 
that  eotirt*  according- to  the  practice  of  the  .court,  by 
the  plaintiff  against  the  defendant,  on  the  ISth  of  July, 
1622*  .A certificate  of  that  entry  was  served  on  the  de- 
fendant on  the  3d  of  August  s  common  appearance  en- 
tered for  him  on  the  4th  of  December  s  and  a  declaration 
was  then  filed.     On  the  1 8th  of  December  the  defendant 
appeared  and  pleaded ;  and  on  the  20th  of  January, 
when  the  cause  was  about  to  be  heard,  the  writof  habeas 
corpus  was  delivered  to  the  sheriff. 

.  Gkitty  vow  shewed  cause,   on  an>  affidavit,   which 

stated;  that,  the  defendant  wis  served  -with  process  in 

<  the  nature  of  s  capias  ad  respondendum*  being  the  same 

i  whereepon  defendants  are  (arrested J  and  held-  to  bail 

whan  an  afidarfit  of  the  cauto  of  acrifffr  ig"imade*    in 

Tidtfs  &****>> 39».  (a),  it  isfaaid^  thaufce .writ of  ha- 

:  baas  eorpos;  ties*  where  the  defendant  ha^  been  Wetted 

,  «.  >4        ';  fi,:  .'  ,  »•  »-.*   >'4i  .:  •   <~* .'.•'_    ''    *  7'  »™  \ 
(n)  6th  edit. 

upon 


ai& 


71  SaaRBTi*  «AKEZRt%BRff 


3HT   at 


liWwodsW  ^ftw^wit  idfe^tf  ^i(ft\fl^ 
4v3r«*!ffl«J^*p<w»n  toil*  #tf*ttfct  #*  tywmtmmilld  Ii*> 

•j  ;i;  ?.'ufyWI  mill  ^>vr  rbirlw  fq'mlfc  001  jfooi  9)r.hnom 

V     '  .  <"  */  <r;:^i,»  •■'•■!>',;!»  3itn?;.frj  orfj  1o  '(bol*no  o'*J 
^  (^^  ;Ifr;«|^^  :hWr]lMt%**rt 

moved  tty  habttls  bOFp^^(Wgf^n^ol|^^^^^^^i 
actual  or  vjrtt*l  east*ty. .^rnE^rc^ff.fn gMfitI>4ii^mflf9b 
belw^a  filing  oettn^lbriJ^i^ 
la  ite  former  ?aa*,  it,  wgufel  ,a#p<#*v  ttotflfre  bflfjflflf  $ft 
defendant' wa*  delivered  tqtoajt;  ftn  ,the  ^Iter-^jWOiddr 
npt.  Now*  a  cattftecanaotpropc<ly»fcer^^w>yed  tata* 
Wo*  carpus,  unless  the  Coutt  btfkw  i»  tiftr.pwKsaivn  qf> 
the  boilj\  .The  rule  for  qutuhwg  the  writ'iflu^,  tJw«h 
fore,  bo  !roade  absolute,  ,.  ,,\  -r, 


Rule  absolute, 


! 


Thvrtilay, 


Earl  oi]  Bristol  against  Wilsmoke  and  Page.*'* 


By  •  contract    T?\  ECLARATION,  by  the  plaintiff;  as  chief  stward ' 

of  sale,  the  pro-  'JLLr  ■       '     .*'.  \>\    ,♦■ 

party  sold  was  .of  the   liberty   of  /fary  St.  £dmw^s9  stated  that 

tobenaidfor         '.'    '"  laVf'""  '      u  : j  i '  *„*,  i  ,[1'  '     "M"  :fi.-> 

by  ready  mo-     Efpafoth  Carver.,  had.  recovered  400/.  and  cost*  against. 


ney 


The 


vendee  induced  $e-.M»r\«n^  of/the  vendor. ,  to  frl"?r  «t  for  »  checfc  upon,, a  banker,  by 
representing  it  to* be  as  gcoci  as  mency  ;  In  fact  be  had  overdrawn  bfc  atcooni  fo?tnatty 
moatiis,  and  wbtffc  tb*>,tfc^TOsf pryjtr^rd, ,j naym; nt  w,  r^uud  , , 9^ % ^n|o daX 
that  the  goods  were  purchased,  the  vendee  gave  a  warrant  of  attorney  to  a  creditor,  under 
which  judgment <v*siinirjcdja|H7(?Hr^  wAil** &9H*X>  >+ 

question  seised  by  the  bailifrof  a  liberty.  While  it  was  In  bis  cu&tody;  the  original  owner 
rescued  it:   He^^*«fc*«  Jn>4^  UbttfUft* 

the  rescue,  that  the  question  whether  the  contract  of  ?ale  was  so  vitlatefl  by  fraud  as  to 
prevent  the  prorJ^iij'WJoods  J*WftfgJto<fby  v<adev,i&p*tfced  ^>*t}Jes^Wnw£; 
which  ought  to  have  ^en  submitted  to  the  jury,  via**  wbetner  the  vendee  had  obtained 
poMcs&ionoftbc|£daVwftkB£  *>;•)  j;       *'..  *V 

:1  Wnu 


in  THElf»&WHflOT&/  ofc  >ORORGK  IV.  4«? 


JHi.  Mta*r,b%y  ^mi^dKri^iWr^4h4t;€d»rt'»f  Sing^       US5J 
Bkttft^ttd  hUtf  atfedjlo**^  t^aowivjftv  fo,  tf reeled* 


JMuCm 


to  levy  that  4lffh }  ^teriha  pUtmlff)  fytirtoe^of  4b* 
mandate  took  100  sheep,  which  were  then  feeding  in  a 
field  belonging  tb>MilUt<i  <tfcM  *****  the  «heep  wftrb  in 
the  custody  of  the  plaintiff,  the  defendants  wrongfully 
n&d<*T.t!heitti;  %  ifa*iths"wlief*ef  plaintiff  was  prevented 
ltoi*Wftfyittg<ft*tlfelit  tati  tt*t*  and  EUzaieth  CahW 
c6tflW&tecF  an^afetforf  fe^Wnst  btal  to  Obtain  payment* 
aM^MIP^te^%tigMI>t^^pend  l©(*  in  compromising 
that  ttcHbtf;  'THdri?  wtfteiito  a  cdtint  in  trover.  Plea, 
itat' gutKyr  At  the  trial,  befofe  Abbott  G.  J.,  at  the 
Middksrtr  tfrtltogi  hfet  \M  Trinity  term,  it  wa*  proved, 
ott  ttne  part  of  the  plaintiff,  (hat  the  steep  were  taken 
in  executfari  by  aft  officer  of  the  plaintiff,  under  a  man- 
date of  the  sheriff  of  Suffolk*  as  stated  in  the  declaration. 
In  the  course  of  the  night  after  they  were  seized  in  exe- 
cution, and  while  they  were  in  the  custody  of  the  officer, 
in  a  field  belonging  to  Miller,  next  adjoining  to  a  mea- 
dow belonging  to  the  defendant  Wilsmore,  Page  made  a 
passage  for  the  sheep  into  WilsmorS*  field.  The  latter 
impounded  them,  and  the  next  morning  delivered  them 
to  Pagc>  upon  his  paying  the  alleged  amount  of  thfe 
damage  done.  This  appeared  to  have  been  a  contriv- 
ance between  Wihmore  and  Page,  in  order  to  enable  the 


.mi-1:    n-U 


i'jinutot  l  vJI 

-rnti  ti'i  ,*.»(«?..  tri 

tun  Mo.   vjv»ff 

lot  f/«; ';  iii  i)/ 

•j.ii     x"" 
Jatter  to  obtain  possession  of  the  *heep.     Oil  fte  part  bo>w,mi  •'*«» 

T>  *  *  \        .* :    •-  Ji  311111  cjvpi 

n 
I) 


of  t1i6  defendant  1t  Was  proved,  that  Miller  Ityd'ob*"  '»•  ."»""«■ 

Caitied the  dheep  from* /%&? 'under  thetbHoiring  rin^^ai^i  ,b,.f„ 

■•  ••  •      .'     •«.'   •■"•'  '•  fi  '■  *■  *;i •'  ••.    •    '•  -  »  '»  s  •:•..■]  vu  .-.?  i,.Jti^  ii.ifftup 

stance*  They  Wwfc  «tie#ed'fc»  him  ^  sale  on  WedmetAa?A\  :  -  h ,.,  ^ 

the  «l<3ib  A%  1  $21,  <bv;  £<?*)&«>  ike  aejwantrf  .rqgfr  aaa,^  .it  t,  ■  »„.. 

iUi/fcr  agreed  to  paj,  7-8/*  *n  ready  tuoxjey  lor  Uiem.orfno';  ,      .,,, 

«:is  The 


The 'bargain1  befcf  ln^4hewa^l«W»P*i^  *y 

riiflfe8;IVdittC«tt5ld^.i;  t?p»tf'iiifelt  ftlriftt^^'ifltB' 
f  prfcvW&^o^n  i3^^t6lWc^iHiHe(«  ttWWttpm 
Mites  And1  Cd.,'  banters  j^.taftttiiM',  %  MtafiB^Hlltf 
that  it  *as  fes  good  <U  fttfntyi1 ' "  1WUeSs-m(dik  A*ih£ 
banker'*  Hart'  been  o^rdraW'fbr'm^ 
Ms  transaction  todk  pki&.  < '  IMM  *h4h  Wflie  «i&p 
in  Miller's  possession*,  'i0^*,  '^  fet^^hi*1**^ 
for  tvto  days,  presented  ft  tt^tattkeri)  Hiftd  p^tA^ni 
was  refused.  On  the  Very  day*  the  *hei*p  ^^^btainft* 
from  Lewtwi,  Elizabeth  :Catv&,  <  who;w&  sik^toMft^td 
M/fer,  went  with  him  to'  the  <M6eo$  art  J&tt<ttite^« 
Cokhester>  who  was  an  witire  ttfranger  to  them,  toitl 
gave  him  instructions  to  prepare  a  warrant  of  attorney] 
which  was  done  accordingly ;  and,  upon  that*  judg- 
ment was  entered  up  and  execution  issued  against 
Miller*  under  which  the  sheep  in  question  werte  taken-. 
Miller  absconded,  and  was  not  afterwards  heard*  of. 
Upon  theSe  facts  it  was  contended,  on  the  part  of  the 
defendant,  that  no  property  in  the  sheep  was  vested  in 
Miller  by  the  sate,  he  having  obtained  possession  of  theni 
by  fraud.  On  the  part  of  the  plaintiff  it  was  contended, 
that  the  property  did  pass,  inasmuch  as  there  was  no 
false  representation  made  to  induce  Page  to  part  with 
the  possession  of  the  sheep  ;  and  the  case  *  of  Rex  v. 
Ltord  was  cited  (a)-  '  The  L6ttl  Chief  Justice,  uporith* 
authority  of  Hhat&se,  was  6f  opinion,  that  the  property 
had  pas^tf  to  Miller ,  and  the  plaintiff,  accordingly,  had 
a'  verdict  for  78/.  A  rule  nhsi  fotf  a  new  trial  having 
been  obtained  iri  last  Mtthadnuts  term,:  l       ,       u 


(a)  6  3T.il.  565. 


Scarlet 


in  TH^/fpffT^i^p^^r  £EQRGp  IV. 

,  ^(^^n4,X^it^  J^w^\iew^if^^  .  £y  th$<coih| 
ty^qt  w4pur^*ej^  trt  the  sheep 

jested i^ffff^/i^lfk  *h*»jpa$ft,of  a  sale  upon  cxpdit  the 
Pr<Vprty>r^  ijp,  ,tfip  jVepfl^by  vjrtue^of  the,  cojatract, 
Putwher^esa>?  U ipp reajly jnoppy,  it  vejrt^ ipthe vei* 
4ee  by  4e}wTO-''  Supposing  fheseryam  to  have  exceeded 
ili*  authority <t>y,  receiving ,  th<?  check  instead;  of  ready 
^onpyjye^  if  tb^m^sten  adopted  the  act  of  his  servant, 
fye  jnust/be  Uumji  tyr.it.  H*re  he  did  adopt  it,  for  he 
kept  the  p^epk  from  Wednesday  until  Saturday.  He,  there* 
fpre,  c Wsqatod  to  the  vendee's  haying  possession  of  the 
property  aold«  -  If  the  banker*  had  failed  on  the  Friday, 
and  the  vendee  had  had  money  in  their  hands,  it  is  dear 
that  the  check  would  have  been  a  good  payment.  The 
master  must  be  taken,  therefore,  to  have  given  credit  to 
Miller  from  the  time  he  received  the  check  from  Lemon. 
If  he  did  not  mean  to  adopt  the  act  of  his  servant,  he 
should  have  returned  the  check  immediately ;  whereas 
he  kept  it  for  two  days  before  it  was  presented*  At  ail 
events,  after  the  lapse  of  so  much  time,  and  after  the 
rights  of  third  persons  have  intervened,  Page  ought  not 
to  be  idlowed  to  say  that  the  property  never  ye*ted 
in  Miller,  into  whose  possession  the  sheep  were  de- 
livered. 


Marryat  and  Jfbl/brd,  contra.  Miller  obtained  these 
goods  with  a  preconceived  design  not  to  pay  the  prjcq, 
and  to. place  them  in  the  hands  of  a  particular  creditor; 
pnd  in  order  to  execute  bis  plan*,  he  repjieserited  a.  draft* 
.which  be  lpievr.  to  h?  worth  nothing,  to  be  as  good  as 
money.  He  might,  therefore*  ba^e  beeq  ipdictediin<J?j 
the  30  G.'2.  c.  34.,  for  obtaining  goods  by  false  pretences. 

In 


410 


n  :EXB$&*i^EA2XER^mM^ 


.*w* 


In  ->fl«y<V.  >rLqpa4m)J lithe  ajitiktoMml  cfadtgcjiiah  hofe 

%*dtu*ft*^  fifed 

h^ei«rylE*asiidd>fo^^ 

•  check  tipei*<  embanker*  uadi  inhoit^ithbipniiyljkeptjna 
cash,   and  which  be  fcnptr  wferid  notufoe  rpaid;^eju) 
Atyty  J.,  who  deeided.lhataset  .ets^t  tahal  the  point 
bad  been  ithen  recently  before  the  Judges*  iafod  .that  the? 
were  all  4)f  opinion,  thai  it  vta*  an  w^ictabk  j^fenah 
The  caseaHuded  to  weaprobabiy  thuUtfjJfo*  v.  jft-jti&{*X 
where  itwas  heid»  upon  an  indictment  bandar*  dwaeino 
statute,  that  the  (act  of  uttering  a  counterfeit  note  as 
a  genuine  note,  was  tantamount  to  4  represeotatiori 
that  it  was  so.     These  are  authorities:. to  *1^"V  that 
Miller*  in  this  case,  might  have  been  indicted  for  ob- 
taining the  sheep  by  fraud;  for  ha  .not  only  qttetfed,.  as 
an  afraiiabte  security,  that  which  he  kneur.to.be  of  a© 
value,  but.  he  actually  represented  it  to  be  as  good  at 
money*    This  is,  therefore,  a  muoh  stronger  case  than 
either  Jtar  v.  Jockmm  or  iter  v.  Freeth*     In  Noble  v, 
Adam*  {4)  'thn  plaintiff  brought  trover  for  good*  against 
a  wluwrfinger,  into  whose  hands  they  had  come  by;  hie 
.order,  upon  their  arrival  from  Qiasgow.    The  plaintiff 
(had  purchased ,  them  there,  from  Cjvm  and  Co.   .One  wf 
ttbe  question*  was*  whether  the  property   had .  passed 
fwtiitCnm  mi  Co.  to  the  plaintiff;  ar  whether  they  had 
>b^r<plsj|riMd^mi|iler  snob  circamstenoes  x>f  fraud  as 
<*eki*tact  tbfcnale;>  »  Tht>p)mntiffwos  ^tnader  in  Laodmy 
viiji    j.lT      .  »!■  -   ;■  '.:  v>   •  •  .•    ui  .v'<v   <  j   :  ut;  :  .)    i  ki-.  „     i 
I-../  Pi0i)isTi2)aVMBVii..(i  j.i  i  jLj  nit  i,    .(*)*  OHajK*?**.  *,.■£ 
lo  ..)W.*?^T.,fflnnWn,Jffi  dj^2.57fft^ofi.t 
M:iov/  ru#o  )   >Jl  ,f.  >i?-.rn  n-.  ji' <j[)'fj//m/tA       <boo^  ueili 


in  THMfl^TSSKftA^GEDftGE  IV. 


it* 


wait*xkj)tkd*Hm  Itxbwiti  llh*  JbMfc*Ae*6eh»^Mag» 
UOft  ajririifaigihaJtoba^ 

Krifrw^&iwaelfifrqi  be  ikaeiriiairataifc} '  mura*j«tf*M 
wrfirtelitMaaa^' aii<^^ 

$utfiaag&  abd^gojic«ttdoiivl]qwiyith«t  frttfa,  .and  Atore 
not  jqajftkfiffydrfngji'aiid  tfaa*  it  *aa.itoace*safly  lor  Mm 
ta£9;lldiip  kftoj&rtfairi«nd:fttcbasaga0ds^Jty  wfetab 
nMM^^k  ootid'****)*  *b4  help  out  one*i>  twtp  of.  bit 
eecditodt  i>iM?m&&>  toiGhugaw*  ami  there ^pvrotasfld 
the; ^iKKkikkji^tteatioa^ Grow, .for  which  he  paid  hy 
X^faawfe^aodfeptaw^*  and  by  another  bill  which  Afa/- 
eafeww  prdwtiedion  teidrawfoa  theplaintiffvia  favour 
af  fibrosa  afrd  Co*  ,  Hfcdidqpt,  however*  aajaal  cither  of 
btt.eradkarpj:  Gft&k  G.  J*  thought  it  was  a  question  for 
fthfcjus3fei<wbether  Crass  and  Co.  had  merely  made  m> 
•mproitidentdak,  or  whether  tfae  defendant  had  provtid 
that  the  .plaintiff  had  fraudulently  obtaiaed  the  good* 
if  they  thought  thai  the  plaintiff  went  down  XoStotiwid* 
fcftttng>fermfid  a  deliberate  plea  to  put  off  bed  bill*  for 
ttahieM6metcbandidei»thno  wing  the  goods  would  never  be 
<paMJfe,  abd  intending  then  to  abecoad  with  tit*  good* 
lon.iOitbroffr them  into  an  immediate  haAk»op4yr>v<er 
topafes^hom  over  to  a  particularly  ihvourqi  oredtlo^  lie 
hmwaf  opfiioa  ibet  ibe  Plaintiff. wa*  ydltyntfiA  £*iid» 
taodithat^he  aale  wouW  not  cta^itheip*ef>etty4<butiif 
Hhftifdaihtiff  otdy  qaaaptjto  giife  dtosQjaUs^iarid  hpnedf, 
Aqpttaee  bilk,  mow  tfredit  tjian  tbep  deeewed*  andciri- 
Aeifekditoioaa^/an^hia 'bosiiiesa}  aml.itobtay/naiqMyjttr 
(tbhgondstat/aomeitiaie  ibfnatlpwiif  he  >fcouklj  thritrwag 
not  «uch  a  fraud  as  would  vitiate  the  sale.     The  jury 
ibundiha£tth»  pas  a  fraudulent  transaction  vundertaken 
knoWffi^Srfd^th  intent^1  tfW&rfra$aVrf>Co.  of 
fehair  goods.     Afterwards  upon  motion,  the  Court  would 

have 


w£fh  th*  JM  Qb^J*4**Art  i 

bp  th^ jtot,-^  fed.atat*}  JMyttitffri  IHrfaii  li  ifctiign 

t£  the  ^u^cilje*  *bs*cfr  qfr^ferf*  4**  §U0ttet%§\\9di 

tiff,kqew  to  ba  tf  9<^r9lf%^9M|^^  «*•* 

representation  tfiaMt  .Wa%i$**l.  r'^Jqt  UTattjgripMj'JM* 
decision  of  tlie  Covrt  o(  CcnKmi  P^naitaAa  4)|*Cl   ■ 
rity   to  shew,   that  .if  S&lr^  fa*  *»i^#*«* 
offence  within  the  statute,  the  sale  would  be  thereby 
vUiated. .    Jn  this  case  M&er.  w;  ggiiltjl  df  *»ffcf lb 
ofjenc*,   for  having  contracted  to  payfor  ih^  sfcpep . 
in.  ready  raonpy*  be  gejwoaetrted  bis  «*beckr  ******  aa  pflflf 
as,  utof^)^.  asd  thereby  induced  the  wndotuAarpcwrt  wWr- 
thepo^c^icm,     Tbe  case*  tberefaciei  WB&L**k±Hmv. 
beei*  |cft  to,  the  jury  io  say,  whether*  Jftffc*.  bad*fc^ 
taiwiijfce.  sfeeep  w4ib  Ibe  preeweived  dawgq 'Jafi  w  i: 
pfljMg  fer  tfaagau    Id  ifearf  v.  Hukhimm{*)j  whialr*ar~£ 
*rkfi&m  fof  gflocfeaold*  fcjtpfwaawi  by  A«*s»Ji«fW  nAsy  ^ 
thf^-47t^H»  of*  win*  ware  s*)d  fcyktb*  piaidii*r  to  *e  * 
Defend*** «ftr  ^partianior  apectflad  bitt,  witfccmt  a**;- 
coi*%e  to,v*fc*  buyer,  if  dfehemorttL    l&e  pUMfcf,s^ 
oftf  wjfcjibattbe  Mtt "mae  dishonoured,  and  tkat  thCMfet^ 
fetitfM*  at  tihUMair  adi.fae.aale,  perfect*?  wed  lmeprit<waer 
wqrib  f»  friend  ha*  rtprciioiafr  tefce  anwratMble v* 


(•}  3  Campb.  352. 

barter 


»  nri 'Mfcta*  fefti  «r  GS68GE  IV. 


ITT 


ftfc 


•^W^^   ^^     t^H^V 


bH*e^*fciwhor 
**f>tbe*.'  If**  fa**  ftf 
tU|vwae  mi*  tt9*frig^  1  think  he  U 
*»  *e  ittahirtfto  *fr»  embont  of  the  vain* 
r  **Mhfe  }» Ik*  tfc*  |>fopW  remfcdy.    the 
ha»*hf  Might  trover,  or  an  action  of 
taat  ah**  it  to  hmt  been  the  opinion 
th*T$  al  the  time  when  a  eon* 
je<*ncl*  9  T«ty>  by  *ef>*«»enting  as  an 
a  UU  w*eh  he  knew  to  be  wot* 
of  the  goods,  he  daea  *ot 
in  them. 


►  <X  J.  Upon  fin  thai  consideration  we  are 
*U  of  opinio^  that  there  ooght  to  be  a  new  trial.  If 
«*ed<  for  and  obtained  ponesrfoo  of  the 
in  qoestioo  with  a  preconceived  design  of  not 
paying  for  thai*  that  wovki  be  such  a  fraud  as  would  ' 
filiate  the  sal*  and  aoaoidtng  to  the  oases  which  have 
baa*  cited,  would  pnevsnt  the  property  from  passing 
to  fam*  Whether  ha  obtained  psssssstsn  of  the 
pott  wttb  mtk  a  prasonosws*  design,  ia  a  qttaUte 
of  Act  which  o^httobe  left  to  theory*  andfrrlb* 
p*ipo*ethe«eee  must  go  dot*  to  a  aaaaaitrhd.  & 
the  fosmar  trial,  the  ease*  of  Jfciit  ▼♦  Jfdsais,  Em  * 

the.  psopsoty  hi  the  ahasp  hod  -  no 
afltf  it  te-eieor  that  via  pissnMK  hi 

plott*  hW  a  rig*  »  km*  t 
Vol.  I.  .Ms  tbe 


/I   iO*eBI)i»ofiA*TBttrfWlM»T  «• 


*Mtaipiii|jriinttfa»  fijjlaMM««iiiiiol  *b  To  aimed  »di 
,;....:..)imo  o;i  oi  ,Hoi  Jiuoo  to  vgnBuMab— HWtedfi^ 
'jvini'  <u   nt  eroM    »di   tasigm    Jdgini   inot'  odi  lad* 

£  Term.  Jfcp.  1*75.  ;  ana  Tayhr  t.  Pfiimm«-,  5  JK  f  S.  562. 

bi  -     *>    ~.oo' a    i:/i£    ,u%:AiW>VJ  V*vu«&£    bifi»  sAl  ainiu 

••.  :  •  •    .  *   >J  i J    ,.i    .WdJt    i>I«a  4ili    to  TTOvibb  SlU    ^i    filtci 

t*    .     i  :*,M  :  -»i;i.  M£  _cb  (fciff  (Offlfii)  ad*  biod  al  ,ao?iai 

*****  4   Dtirdi^:'»BvAff 

*cu«tom  that,  ho^  tenement  situate  in  tiiiKmaftfto*- tf  ZMMIuld 

when  a  copy- 

hold  tenement    ftritoitam**,  faa  the  <HMftyH&I)o9>$*.   'AV^^rte 

ia  .grained  by  -  .       ^     .  j 

copytfeov*  -befote  iter*  J.,  at  the  Opting  mttat*  *89t9l1br  that 
^n^Ln  «*tutty,  a  nerdk*  warfewid  ft*  t»*  pkta*%i*jfcct  *> 
^"^^for  «lie«piiiiwi<>f  AeCtawitiiiHmlbefolfcwirigcin^.'  -* 
^mw  oth«°  l  ***  fw**»  in  ^pMitfon  ***-«  cop^ld^henlerk 
l^^^e  *****  «tMl  ptwei  <tf  the  mam*  ef  JEM^^a^Airi^i- 
ito**  turner  aw^i^  «t»d  demis<*ble  bycapV  of  eottrt  mtt'aPttfe 

euchatberiper-  -^  *        r^  

■one  mceen      *tid  feiaftftr.  -   At  *  cbafrt  feet  rihd  cobrt  baroti  oPIKMft 

ftfff/y.  and  the 

grantee  die.      •fly**#v  tbim  tend  *f  the  said  ttoftot,  ttfefe  b#d  otftife 

durii 


luring  the  life 


itacfttw.  *4fc  tepof  flwafcr,  W8e\  befo**  JhJW  flp*,  fcfetVarti, 
tfeme  Sdrnfi'titodiarfy  %htf  clafemsd  to  lk*#ty'&*p$>'8f 


sormoae^f 
such  other  per- 


hdd'^M,  HWH^lfcllllPe^^  ahd>S&ftty JAAHPtte 

euch  other  per-  ^ffc^«lt«Ml9^ile  feuMott^tat^n^^^ 

•hall  be  en-       Usivir*  tyU'fcil  *voi  uw  .zwzinoq  to  P')«idi|  vri*,  mi««  lo 

titled,  by  ^  ftBajBafrfltf^ 

are  reipecuveiy  oiMrwi  gram*  4anHe/wni"*^^imrTBie^r,'Hvenva!pMnvvyjn9irt  inne 

i  *  inM  with 


in  T«uaMMtt)T<Arjmri<lflQS0£  IV. 


■riill  iiiirih>jiiitfmiiiwi^)lH4llil  i  ungmn  «U^WBiBdfa|Bl 
tie  Ihii  iiiM^pwrig^htaMMli^w^.aMMiiii^iiWMl  dqftoi 
the  ha*ds  of  the  loc*,allutl*j«ijjd  fttsim^  taggtfae* 
wtth:*:ifcB^faatti  dopy  of  court  roll,  to  be  cancelled* 
that  the  hud  might  regrant  the  s*m*  j«  ww 
MeMfnifter  men^Qned.  '  Whereupon,  at  the  said  coufy 
came  the  eaid  SmrntH  Geddard,  and  retook  of  th* 
lord,  by  the  deKuery  of  his  said  steward,  the.  /rid  pre-, 
mises,  Ho  hfcld  the  mme*  with  the  appurtenances  to  t^e 
aid  &*ttf  €tffe»4  fo  Up  Ijmtf  ■«**  G#fc?d  »Qd: 
DamdGoddard  hk  mfe  <a*A  A*  life  of  Uie  longest* 
liver  of  them  swcestiveift  at  the  will  of  the  lord*  ncsflrd- 

of  th&eaid  maaoi^  -when  it  ^httaW  hiPMBj  $Ml  fej'fdl 
other.btrtbeu,  worito,  custom**  suits,  «*d  WW«b  fibqftr 
tadw  art  «f  right  aettffltetoed*  Aoi% *gch fit^fe 
and  entry  hi  the  said  preaiiw  so  to:  ber  hfrduftfa?  tttf 
&  GaUerd*  o$m& pmxiaifft  gatw*Q  the  tod*  %*  of 
2IJ*  and  eft  the  sftid  S*Qo4dmL  **»  ^totf  jqmj; 
Jheteo(  and  did  his  freky»  Theirs  i*  a  qtftem  j%  tjfc 
r*  that  *bea  a  Copyhold  te<gnirwt  wMMp  *ta 
►is  granted  by  eapy-of  cawtroU  to  anjri(K**w»4* 
held  the  same  to  noh  .parson  for  jfe  #refr  tf;jtwft4Cg 
more  other  persons***!,  the  life  of  jhefrpflwlJiW  ^f 
s«fa  ixhar.pfraMia*a*N«smt(M* 
according  to  the,«wtto^^4*#f^d^a^WriW^  tf*« 

:gi»n^tttes  daring. the  life  wJim.tf^*flP?t!^JMfft 
of  such  other  person  or  persons,  without  hsffh^f  dffiw4 

T$e^ia^  o^^  n^frita; a 

6o  surviving  such  grantee,  shall  be  entitled,  by  virtue 
Mm  2  of 
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3HT    HI 


«*  tkqr  toeul 

tHttoit  ofithadM*  m**rthg#»  tfertoftttMtfpf,-****^! 

«jy..h»alart  MB  «ftfr  iwfrirtMtoiiii lMqlmtoi&mq 
upo&  hittdpttfc  tb«4»i»e**i)aU.be  jiMlMMbiftifete  M&4 
hoU>  tk*  iMonesdniog  Aba  life**)  tiutvofaMok  («*■«'. 
pahbn  ari'prnoadi  an  abmrispeas  -dmNMflV  Ja#HkifiMs 

bialMlwiU  anfl,  tifiMiteiaxyaiMtellAiwiMl-d^rjifcWd 
copyhakHratttocnt  nrit  thfatddNMi^  ****>*«**>? 
of  thd  llte»rmanio»e4,in^hr  flfawt^.t^nrtUftftrhaM^ 
fwmmt/Mfa  hei»  «ndr  »»ign*0  fttd  th«uMN»»jMs 
tfaempor  ooMwdviMtt  A*  tM ^M^aUbMwnpMiM 
jurtty  btmaa)t>  whttmxkp.tfi^i^wniiwihw  {m^d 
•wtfetffl^wpotMwtbtrtfafr  lAtitaMfeflj^MlMtast 

to  Me  MbuttiftJ,  «bj*i  4te  iMVruAsf&ltbjK 
•f  dknit  Wm,  .Sir,  ia^flig»m^fe»\ 

tkenaa^taMh-iipkad  h  fcfodfcmoE , y .Jhfrfflc£nriMttn 
<mt>ndi^n  tbr>i*0B6^*u**  tu*W«l*<»fa|riiWi#i|lili 

the  lewor  of  the  plaintiff,  and  his  leaiee,  the  plaintiff  in 
the  present  fgaqpnep).    The  caie  *a*^0Wo*rgKed  by 


in  tm ;  VMSRtflKE&Ml  0SBHOD  IV.  **i 

telWi^febkwfcwiO  Jwfciiihwfcgwi^ia Mthfattft  cimwu 
pW^^^ptediwithifh^wta^rbe  ted  ifedavjiordf ifam 
gtaft  4ta'rtdifAflfm  3rfiilinfcfa*><w*wW  i  dtatfUniiff  J^u 
effliital ^^Ov«/<i  OtttOtt  nfy  paamiu&ami  mtplliml 
gidlu^Qt  iwBawfcr  iasgliwaris  m  tkHD^fvliciibfigR] 

AkdvMtohtea&lpyn&b  «i{pUMD>«Jiaai>* >** fciMteta 
lilH^lltniMr  buy  byc^tiraiittm.^  ta*iia»d;W*) 

Iqfllttfr  <*ifaai»iMttT«y**re  There* 

i*Kdte*grtto\*kk\)t*  at»Mgita»  is  tfe*  wbabjafeli* 
gbil^^i4lWit^«hM»ril  *btbbg  apoa  wfck&d*  casta*! 

iH^tiii*^ildm^  [jfefayif  J.  IftheefUteJwulbewfc 
fiftfeltatf,'4k*  graDto*  i*kih*  by  tUrgnJ^tfwpartMb 
Wfcfer  lb  «t»tl»  t#6>liwi  w#r#«Dpbe^iaDtLat>GDfim 
i#to-it*  ih*e Would*  h**a  teeft'W  gedeMl  x**opa«jr^r 
Ito  tjopytwkkttai*  kno  gtMNfcl  octapucp^liartos*  ail 
tftfcidfefaik^P  tbagrttnfw*,  tite  lortMia**  righttib  mritenp 
blli  to^doefr^'fttto^Nthi*  ft  cttttoat  itti|*i>»*ij)  **tK»3 

dStfWPot ^MMttikhbdHtyM  time*  ifrlgHt  tpolntatti 

ni  tttaiiilq  adj  ,398^1  aid  fane  ^iininiq  stft  lo  losral  9ffj 

(c)  4  ft.  29.  (rf)  1  Sh%  55i. 

<>**»&  M  m  3  a  special 


CAte*  in  SAfftth'  TEftM 

a  special  occupant,  tut,  upon  Ae  death1  of  tenant  pttr 
auter  vie,  the  right  is  in' the  faraj  and  cannot  Ue  talcen 
out  of  him  without  express  word*  fos  thai  purpose* 
The  question  is  not  so  much,  whether'  ihch  a  custom 
'  may  exist,  but  whether  it  can  exist  coupled  with  such 
a  grant  as  this.  '  In  Smartle  v*  Pcnhbttaw  (a),  the  haben- 
dum was  to  the  grantee  and  «  his  assigns,"  that  case  is» 
therefore,  distinguishable  from  the  present  1W  case 
put  by  Lord  EUenborougk  C.  A  in  flight  v.  Bawden(b) 
is  also  distinguishable^  for  there  the  cestui  que  vies  wete 
admitted  tenants  in  reversion,  \llaytey  J.  )rthe  weird* 
•«  successively"  in  this  grant  may  have  some  operadbn.] 
That  word  was  probably  introduced  to  shew  that 
&  Goddardww  to  hold  foe  the  life  of  the  longest  liver 
of  the  cestui  que  vies,  and  not  for  their  joint  lives  only. 
It  has  been  said,  that  by  custom  a  copyholder  for  life 
may  name  bis  succemory  but  a  doubt  as  to  that  is  ex* 
pressed  in  Oilbert's  Temtresi  (c)  Now  this  custom 
would  do  more,  for  it  would  take  the  interest  out  of  the 
lord  without  any  grant.  Such  a  custom  Would  be 
against  common  right,  and  all  such  customs  ate  bad;  (d) 
Stevens  v.  Tyrrell,  (e)  The  converse  of  this  custom 
certainly  would' not  be  good,  vie.  that  the  grantee  should! 
hold  on  for  bis  own.Hfe  after  the  death  of  the  cestui  que 
vies,  Anotu(f)  There  is  another  objection  to  this 
custom ;  that  it  is  uncertain,  for  the  cestui  que  vies  are 
to  take  only  in  the  event  of  the  grantee  dying  without) 
devising  the  estate.  Now,  a  custom  that  depends  upon 
the  will  of  another  is  void,  Cbm.  Dig.  CbpyboU.  (g)    The 

{*)^XAJfc**u*0*.  ..,..>..  j     *       (*>*J2o*,s*a    : 

(e)  328, ;  but  pee  *  npte  on  tfyrt .pfngt  in  fto  4th  edit,  by  Watf/uu. 
«0  Qmpk'  flwi'(l  100  '      v     *W'»  Ms.  l. 

(/)  Jfccre,*.  ffl.8Y.  r»(*lk) 

*  grantee 


,m  '^tftrmfm^mw* IV- 

>%•«  XfJt  be  said  that.  he.  cannot  so  defeat  them,  it 
mar  be  questionable  whether  Davie  the  cestui  jme  vie  in 
the  former  jmnt,  to  &  Goddard  has  not  a  better  right 
to  the  estate. than  the  present  defendant  But  a  custom 
JPJBf^S^S^??^^  ^:^Vn  »»rrendtering  would 

is  i^j^auw^c ./^i^ . ;tl^ ^ejiifl^n^^ .  ^Tha?  words  "eoie 
.ptyg^9"7  ^^i^edj  inf>.  the  grant,  shew;  that  the 

^on^  $tf^caa  take  fan  estate  in  remainder  Igr  virtpe  of 

|..«!      •    H.        •         ,     .- 

C^F.  WiUkm*  contra,  wa*  slopped  by  the  Court. 

AaBQirC,  J.     I  am  clearly  of  opinion,   that  the 

cqstpin  sfated  in  this  case  is  good.     By  a  grant  to  A. 

for  the  lives  of  B.  and  C,  the  grantor  professes  to  part 

„witb  the  estate  for  tfcoae  two  Irfe*.   By  the  common  law, 

upon  thg  death  of  the  tenant  pur  auter  vie,  under  such  a 

grant  of  a, freehold,  there  would  be  a  general  occupancy* 

t  The  (juc^ion,  then*  is,  whetjier  a  custom  may  not  ex* 

.tend  to  copyhold*,  the  rule,  established  by  the  common 

taw  a*  to  freehold^  and.  give;  the  estate  to  the  oeetni  qqe 

,  jits  for  tip  residue  of  the  time  mentioned  in  the  grant, 

.  in  the  ersnt  of  the  graqtee  dying  without  having  diiposed 

,of  J^,\ff .jflil.    I  cannot  diatpxer  any  (thing  unreasonable 

in  &u,c|i  a  cmtp w.    But  it  has  been  argued,  that  the 

g*ant  to  &  QqMafri  for  .(^e  life  p/  tbe  cfcfenojuty  |s  nfr 

good,  because  D<wU>  who  was  before  a  cestui  que  vie* 

haden  irfterds*  in  the  estate,  which  cookUrt  haollftn* 

dered.    That  ar^iinJe^'lfc^i^; H  inarj^icAie^for 

that  eqtatewa  surrendered  during  tb*]ife  of  $  God<tard> 

,  .,„    -  M  m  4  and 


!  HOJnHS>moEAiSfrBltriiE8»lfti, 


JanoVtbfc  ejnttti  x*^VKtetofa4^^ 

aeeatit*  feooufcft  tiMcefonfe  pferiydttwk  U|W  Tiw^e**e 

/ririefchehed  a*i»*idtathy  ^dbiwtiupwiUftl^bliM^ 

(preiiniialytmrtendat^ 

thfts  Id  iftge*  ntthi^drtNmtftajrtto^ 

sptaMhthfc'Jiiiqr  so  thaftm  btfetTpe^ivtoHtkl^Jy^Bytf^ 

♦part;  dme  ian-1  equtatbtea  interest  iiv  *bto<ferteie>  mXfee 

wdsbV?  MsecfesfthjelyBiiin  .tWfcgmirtvittfioV  w  it 4*>patt» 

dome*  anr  idle  weed,  o  Jt^appUeaMeiav^ibokft^fy 

>several*  ne  afterianother?  Mid  weafcbdbei  annCrnssajfr) 

and  imbed  unintelligible,  if  applied  t*&4W*^*leoe- 

Forthese  reasons  I  think  tint  the  custom  U  good  per 

te,  and  that  there  iajnajfenlg  is  the- tarmac  *f,tbe  grant  to 

'make  it  otherwise*   The  defendant  is,  thettfbt*,  entitled 

*o  the  estate,  and  must  bare  a  verdict  entered  ifr  his 

favour*  .,,..<...-.< 


«  fiavuBY  J*  If  thatpart^ftheargtinientrfvcrci 
*bhyin  wfaiehithas  been  attaoa^ed  to  8hew9%tbai  t^e 
-grantee:  ltoued?e«  surrender  during  his  iifv  I  -ahenid 
cthiuktnVe  ensta  unrtaaonflfcle*  and  ther*fcro»»oi«V  Bat 
-  daerafcaoingHjf'tne  onstom,  as  stated,  pkinkf  is,  {he*  if  die 
ngranievahall,»D^rbysn]Tend€a  daring  btakfejertyviU 
,tfcspoetitoChlne  estate^ then  the  cestui  que  riea*»hall  take 
'idtv.ead  tfafrnawd^*  raooeishMJjr'' .  shears  haw  they  ape  to 
nt&beuf  rfe^tieaB^at  if  maapfhold  he  givaa  to  Gandhis - 
iihdib  dnijh^bedifa^^theh 
Hascana^anofiin^ilberetia'no  gantcaLoccupaocj -of  <opjr* 
sdMdai  nQfifcsshoMn  jJiea^t%>bylha  coma^Ja^a.y- 
«tMriah«oau)MMjKi  aid  tteinitttkteia,  wi*ah**by  tuetem 
jilftfcArthg"  yeJseJi  lidto^Q^^khs-aadiwlifiter  fhenaftne 
custom  may  not  point  out  who  shall  be  occupants.  In 
j*t  ^ta&  6  (*>  fee  .jk^s.  .-i  ^  Vi>  the 


in  T*mW&WTifc%**&BMQE  IV. 


^^mi^nm^ikuf&kix^  ttofratftt  jriaanet  totikm 
*p^t*c4*t*jnw<i\kmito  wtadiwfca*  favidi&iiifa* 
fftaittofi  tdohfhypHMii  nfc  M^nidum  Inwtfrecnr  tnadegry 
^Adtltk^icaBeiB^Pijc]  criMMefek  ;aa'tf^<wokdi>ffiajt» 
*tgk*fah^fe*04M^^  in  J^**  <*  Amn 

Jl^<*)^i#o«bti^ia*ri«fad  aarigpe"  wem>*afc<ia  <tfae 
giknt^to  AaHtetpecOirtirtw  siriiikr^the  pveesiit  om* 
^Btt^^ifem^iigaitc^BaBBpMtgd,  /and  both  Lead  JB&tiA^ 

<tkm*3b«»  ^bkfcBW*  fcbe  cestui*  ipe  «ie&  wDqld  hawe 
4ri^^4ElN»wtt4>  «  eafqaBlraly,"  U»  thb  gmHt*  aham 
-the  lorfVcoiiaum»*  **  At  cefctni  que  vies  dbcmid 
h«f«  tbeieteto«ft«it]M  4m^  oi&Goddatd.  That 
wordi&cleeriy  introduced  with  a  view  to  a  aeassus  Id 
tfaeestate,  which  oonld  not  be  if  it  wore  to. iwvertt* tin 
lord  at  the  death  of  the  tenant  par  outer  vie* 

<    Molww)  J.    I.am  iof  opinion  thai  the  eutfott  in 

^ueetionwgoodaBdiwMdinlaw*  ThonigwanntJtfto 
r  the  power  of  roh injuring k  not  enbrtanthd.  TbeaMao?- 

4ng  rfth^wrttwuii,  that  if  the  grantee  dice  wiild  fad  is 
^f^nfenima^  <wi<frs«t  dowsing  the  ests**  then  tfrruaefi  ^m 
'  vte*  shall  taksv  :;NowV  if  he  rairencteed;  tewatddtflo 
^longw  be  in  -the  situation  of  grantee?  j*ri,  tbeoefete* 
otba^ciOMili^wyeit'thecptiPBW4o  openteatt fiwaur^of 
^thh  cestui^ w#*ie  wo*sAi*»w«is*  <•  USiesBidpgfauad'On 
i  wMpbieta*  he  wfeedrtlkat  d|2»  es»ttiti&%sVi»VwU*fit 
*  jt  ooftajonafrUl  butt  that  cannot  be  daanihonabtainrhieh 

atari?  eAatt  i»  *^xHoMsJwfa*iAe<JooMMn  lsMhhs 
<  «st*bii«hai  ia*to  freeholds^  Jtt  Uhe  cqssu»fra3frd*eM» 
>  if  4fa»ta«i£d»^^  fctftifttfto 

ri      .•.;  ,i,i|iQ30  9-j    iifctfg  GUW  U-O   iifK'fj  .'Oil  {UCil  UlOiSiO 
Jj:  (o)  2<U.2fcy».9*t  (ft)5&*Sflfr 

during 


** 


•TV     i     ' 

»         A   JJ> 

1     •• 

■  ll 

If*      • 

.'-       '■ 

t  ..'.j  . 

■•    * 

»..  '  '  ..ij 

.  c;      ' 

-  .'t/ 
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j 

Ml*        .W 

l-.*  a 

<h*d**  (AtNm^  MPW^,  WWW^rff '(Aftff^ 

•fencing  <*e  g***  <tf aTcWy^d>ti^^ 
MHJboJafH}  vwimJa  *fa\<*$:«  «Wfc  » fltP*  <$!*** 

te  a*y«f*ef,  ami  ndi  j»  if»p<c^;pf  <ro.wtrti#i  iitfrafr 

reverting  to  him  from  the  grantee*  The  custom  bcrois 
merely  tha^  where  the  copyhold  is  granted  to  one  for 
the  live*  of  others,  the  same  rale  shall  apply  to  that  as 
to  freeholds;  and  if  the  custom  may  establish  an  occu- 
pancy, no  doubt  it  may  ako  point  out  who  shaM  be 
occupants-. 

Best  J.  Under  this  custom  the  copyholder  would 
**  dottbt  (My  for  afr  estate  to  endure  for  twau  \wm;  h 
wauid,  therefore,  be  hard  that  the  lord  should,  Jake  it 
fcack'Bgain  at  th*  eapii^tkm  of  one.  A  custom  to  pre* 
vent  that  cannot  be  unreasonable,  particularly  as  it 
merely  assimilates  copyholds  to.  freehold^  as  regu- 
lated by  the  common  law.  It  has  been  aigaed  that  the 
cuttaon  is  inconsistent  with  the  grant,  bat  that,  ia  not 
eo.  -  Thergsant  <was*o  &  Goddard  for  the  lives  of  two 
father  peeeonej  it  is  therefore  clear,  that  although  the 
JtataMt>*ppeats*toi  be  given  to  8.  Goddard  alone*  jet 
life  thtdg  granted  was  not  to  revert  to  the  lord  until 
after  the  eftpiration  of  the  two  lives.  .A,  custom  to>  di*- 
pese  a0  the  estate  in  the  mean  time  is  not  inoensistant 
wtih^he-grai*,  but  supplies  a  defect  in  it  The  cases 
«&$mtotkt  *  Pp*a!im*  and.  Bight  v.  Bandm,m#  de* 
ebivd.  ,13b0<fymev  ia  not  in  pqpciple  distinguishable 
Aemtafweeeat,  an*  in  the  letter,  tfce  Court:  put  ab^ 
i«rety»  caa*  *0  oae .  in .  wjri<?h  the  cestui  cjue  jriee  would 
take  the  estate.  It  has  also  been  urged  that  the  custom 
is  void  far  uncertainty.    If  it  be  uncertain,  the  common 

law 


in  tu*  ftkftra*  titk  -or  «Q*®IWJE  IV. 

Wsfooi*  rni&Wai^  -fte'tttlfe  £m  tto  Wwtft  iwlfc 
*nar  only  In  Ate*  6  Mint  Drro  'Wjcrtftet* ■  nca*  (Jlueuwise 
,dfcfioth»g'*riit;  totf  *fr  cttstftk  gK«i the esttt* to ttfc  'a****" 
cestdi'qute  ?fe,  ffiHiekltaUW>  {MP  WT#  **fe  do*  "not  *•£•*»& 
wrirt  it  ttwey.1  Tbfc  objtittionfc  tafceii  te>  the  custoto 
art  therefore  irtraHflj  and*  the*  Ifcfetttitttt  irtofttfetal  to 
the  estate; 

Rostea  to  the  defendant. 


Rex  agaixH  The  Inhabitant*  of  L*rotfiBAim    &*»** 

4*if26th. 

TTPON  an  appeal  against  an-  order  of  two  justices^.  Hie  meeter  < 
whereby  if.  Arifcy,  Ma  wife  and  Amity,  were  r&*  ldn*Xk 


moved  from  Ch*>  pariah  of  ChippenhbM  to*the  parnh-or  fam  Me  office 
Lakenhemik,  the  court  of  quarter  sessions  confirmed  tie  ^idedfor'w. 
order,  subject  to  the  opinion  of  thi»  Court  upon  tfet  JJJJ,3^!^ 


following  ease:  ©ftheepoiiel 

e  value  of  lOt, 

The  pauper  was  settled  by  birth  in  tne  parish  of  La*  where  other 

DsleftclQ  OCBOOsW 

ienheatk)  but  he  had  resided  the  test  seten  years  in  neetmhad  re- 

_  aided  before. 

Chippenham,  under  die  following  eircumsienees  r  Ethodrti  Pert  of  the 
Jtess^  Earl  of  0#brtf,  by  hi*  will,  *rte*the*d>*brw^  lettolhe^S 
1*S6,  tbarge*  his  manor  of  Chippenham,  and'  aM  hi*  ^"hSJ 
fend)  and  hereditaments  in  Chippenham*  -wkh  tfcfepay*  JjJ^JJJ^ 
mtnt  of  a  reue»cha*ge  of  20L  per  annum,  «fc  be  paW  up°°  »  *■■■ 
to  the  trustees  therein  named;  their  fterVrndatesigm  TiineofioL 
for  ever*  upon  trust  to  be  by  tbetff  paid  J^ta4y  1itftr>  within  the 
a  person  to  be  from  time  to  time  •  nominated  -by  the  i*&i*chr.s., 
person  who*  for  the  tfttoebeittg,  shdrid4»t»w»to»kHtte  J^j^h^by 
manor  of  Chippenham,  to  officiate  as  arschftolMester  in  ££*"** 

"*•  the 


imam         »l»^— — a«k  ^r/?A.V-w^^_fcmriM>  taanAl^^ftikfli^aAwIt 

"WiflfoQk  §*fcMiM«w*te  paifrtwthjr  whriil— i|mm 

frointiffli(<njripvjiili 

room  at  the  will  and  pleasure  of  the  person,  who,  for 
tbe^aaotwiflg,  -sbbda  ^iritfHWPW&e  finttgaisBfoV 
•eMteb  of  ttfe'  mBttk-  *f'CW¥^n«fli.iot]^ttef  ^1?° 
of  -  *'•  iofftner  >4M3i6oatftfiJtti)1  wttut  verdk  ^pttuv  sgoj 
the  ptoper  *W  fappbinOSMfti  tie  '^ffli»7'0^Ie*9^b 
sfefed  afrCSg*<*itrf»  dWMg  «e  kev^e^allff^fflnV1 
the  pitSrtfHt'  Ottder  (rtfitfnrt),°iii8  flifc 'Boose Wherati HI 
pfefectttoto,  Ae  schools  ttei^^ 
aad  he  received*  out  ef tfaef  ten*  rfkli«^#^«!^ 
manor  and  eBtote%  the  aimtmJ  sum  of  96£   TtelWui^ 
ttidfte  garden  attached  to  it  Were  of  ibfe^ilue  dTlOt^ 
ptit  annum*  part  of  which  he  underlet;  durfog^be  ievetf* 
year*  to  the  parish,  at  the  annual  rent  of  81  ffc'  :o  vaafl 

'Aafleti  and  Nolan,  in  support  of  the  otder  of  iettibm^ 
IKs****  not  an  annual  office.  The  pauper,  therefore^ 
h^gdincd -itay  settlement*  mufet  hare  gaftred  li,  flrft"bjja 
ifitrifctoPtts  office^  but  by  residing  upon  k  tefietneiif.1* 
Htafetie  sdiodmajter  was  removable  at  rhe^pteaiuris^ot3 
the  person*  critffled  to  the  mranor  oetXippeitim;  &6 
bfcMKthe  twietiettt  Irr  question  In  virtue  of  hf*  office^ 
•WSheHtf^  **:*ifttttftttant^ 
OmmiW,  wttik^Witie bdturtf  fr  ofcdn&iic* toi* 

held  not  to  gatt^  ^dettebti^'im^  fc  Cedent # 
r  route  A  thtf 


tV 


fs  TH«iWtKfcrfiiaA4  eti&m  iv. 


•bbbbmu^ isto>4*4iav^ttB  #&frtfb&\xh§m*iiir^ 

wmfr<pmmk*teii>b<*p*&j  fcr'lMr&M»#MW<tfft" 

wfr<iteLdte^Tb**bi»kmi*tef>  flft^t^lttfretlMttfrt 
tonsU  «Hte»ft*lRPli<Am  Wthoo^viflBrtngifbfrdftte.  -  '•'•  ^ 

Vil   ,<lll'>  >.'",rl'«,J     •"*<    i-      '•    !•-•■    ''    U.-.l.  ;i  V<   V.f    U.    V'\    vl 

dence.  { jNow%.here,  $h,e  pauper,  came  to  settle  opo* tluti* 

aqpmeaA.qn  %  qther.  «J4e.%,  that  it  is  nyossary.fotf 
tb£,paajffr  ,fhon)d flot  qnlypqaipy »tei^»^^fa«y 
o^.,b^  tha^e.sbo^d  haw  an ,  iqdeftatibto  tifor. 
B^t.the  ca*e  ofjta.T.  ^>%^,ZI«»^i(4t.4«wdw4ia|i4 
this  is  unnecessary. .,  Tbeje  it  was,  he&  £)m*  thftfMWn; 
IKB^s  bejnggin,  R°»WW  of  to  l*o4»  «#,  >R<it^i9«n 
nancy  of  the  whole  profits,  .was  sufficient.  ,Thj»;  question, 
is  not  whether  the  pauper  could  have  been  removed  by 
the  trustees,  but  whether  the  parish,  o$cfjr*  haxUbat 
power.,.  Met  y.  T&e  Inhabitant  tf  J^gglanM^jm: 
authority  tp  shew,  that  the,  occupation,  ^PSPVuM^m 
the,  circunisjances  .stated  in  this  **,<}&#  JHWtoM, 

*#¥  SB°B  *-.teI*B,fin,i 1,rithin  l8  *  1*{.flP,ifi»  sfo^H 
▼,  Qhaltmt  the  pauper  occupied  as  »  servant,  agd^got  as.) 
tenant;  here  it  is  stated  that  the  pauper, ,u.adprl#iP§#d 
of  the,scb/)ol:h1ouse.to  Hie  parish  of  Qtaptt^trpr.ifti 
W^flMftflf  *Mfr.  %*•  th»*  *  wk%  fcrPIMMftSllb 
♦Jr^S  MsfitaflWPJWW  WT*WfcS><l  Jon  bbrf 

(a)  5  It.  fS.  90.     *  v  (*)  1  T.JI.458. 

v  -  Abbott 


GAfett*  in  E£*T£*  TB*M 

]t§S&1  Aa»6rr  C*  J-   1TWl  iflte"toftiiF"be ge^jjprf  fagNi** 

ctaistai  fa  IU*  *.  FOfongfy.  (4)    Tlrtre^tfa* '•  {Mips* 

p  muted  a  Jioa*  of  the  vahfe  tf '>8£^t'*ni)iiJty'«irt'i»J 
"  rided  to  it  «re* '  yistffe.  **Wto ^inpt€»^o  tint  koto? 
******  fEetewii 4id^to^ ;  ^tft^ki^  tkfe  *«»^ifte  dtet*M» 
took  tfatft  hditte  l&'^felttr  :<$*»¥'  Kim  ^  deft***  a* 
adjoining  parish,  containing  tib*tlt<  font*  afcrtit*  «tyittgf 
«  F11  grre  you  a  dose  to  enjoy  as  tongM  1  plesae,  ami 
to  take  again  when  I  please,  and  you  shall  pfcybotbitig' 
for  iL*  The  Court  field,  that  the  occupation  of  the 
fetter  dose  was  a  coming  to  setoe'upoln*  tenement 
ftfthin  the  statute,  and  the  two  tenement*  tteirtg  of  thef 
▼aide  of  lot.  per  antoutfi,  that  he  gtdnsd  a  settlement; 
Ashftwtt  J.  says,  «  If  the  J>arty  Gotn&  to  redd*  tfpon  a 
tenement  of  lof.  a-year,  he  cannot  be  retnotted,  and 
then  he  gains  a  settlement  by  forty  day/  residence.'* 
And  Butler  J.  considered  that  the  pauper  was  a  tenant 
at  wfH  This  is  not  like  the  case  of  Bat  v.  Che&unt, 
where  the  patiper  occupied  as  a  servant  In  such  a  case, 
the  occupation  is  that  of  the  master.  Hete  it  is  found 
as  a  feet,  that  the  pauper  occupied  a  house  and  tene- 
ment, of  the  value  of  10/.  per  annnm,  and  it  is 
dear  that  he  occupied  in  his  own  right,  for  he  actually 
underlet  part  to  the  parish.  I  am,  therefore,  of  opinion, 
that  the  pauper  gained  a  settlement  in  the  parish  of 
Chippenham,  and  that  the  order  of  sessions  must  be 
quashed. 

BaVley  J.  The  occupation  of  a  tenement  of  the  value 
of  10/.  per  annum  for  40  days,  although  no  rent  be  actu- 
ally paid,  is  a  earning  to  settle  upon  a  ttnstoent  within 

(a)  1  T.  J?.  458. 

the 


in  TwMawm&vk&i&Mffifi®  iv. 

mtttd  JftiflresW^iq^QliWse*  ,a«4v  i^dMicafle,  ,,*!}& 

ofodleefeb  At  iftfti  <8*^,ita(*^«  to  9£fiepy  M<feMrt 
f|tiitfitt*q*k:Jte  Wfi^t^p^^i^Wfi^^wtlplW^^d  jtfctf  is 
ft  oom«^  ^lettle^po^  a,  tenement  within  the  meanipg 


'•  H&WPYpJL  J^tyhmk  thM  die  school-master  was 
teftafM;  atiwJU.rf.  tbtf  houae*  '  The  legal  possession  of 
the%botfse>w*sin  .hHn,/nd,Bot  in  tbe  lord  or  receiver  of 
the  urn**,  la  the*  ease  of  master  and  servant,  tbe 
fervazft  may  merely  have  the  use  of  the  house  as  servant, 
•  but  in  that  c&se  the  possession  is  that  of  the  master,  but 
here  the  schoolmaster  actually  underlet  a  part  of  the 
house  to  the  parish,  he  therefore  enjoyed  the  house  as 
his  'pwrf,  and  not  as  the  servant  of  the  lord  or  re- 
ceiver of  the  manor*  That  being  so,  I  am  of  opinion, 
that  he  gained  a  settlement  in  Chippenham,  and  the 
tirder  of  sessions  must  therefore  be  quashed. 

Order  of  sessions  quashed* 


'•£/-•  jn9xnafl9J  a  -ioqu  'jhiz*  zi  gcirinoD  a  h  «bisq  '{11l 


tm  G4»*P!&4KT£ftvniL>fc 


:  !a  .:  r.*.  «>  !**i;t«tL«*.fc  asrw  «*h»  a>. 


A   MUM  M«i_ 


«*f«S**. 


#ex  ^«m/  The  Inhabitfpte  «&^5J| .|^ 


munds,  in  the  Count 


WMtotaw 


A,TCL!!"#  T*f  an  order  ortwojiwti^ 

totem  and  ton,  were  removed  from  the  hamlet  or  jSmrjfcy* 

h£*£  ton  Parson  Drove,  In  the  IsfeV  &^  ^W  Wet  ^ 

tori*??  **ton  ***  BdmunJs,  in  the  cotthty  of  iAKJSi. "  ttpod 

|J^^  appeal,  the  sessions  confirmed  we  order,  ktfbjetf  tothe 

A??S][?i?  opinion  of  this  Court  upon  the  following  caje. ' 

aii  »•*«,  u4      The  pauper,  7".  JToftow,  being  settled  at  &dt<m  &ai*t 

la  tho  wiojior 

inblirtrmw       Edmunds,  and  hating  been  married  several  years;  at 

™^J^  Lady-day,  1795,  agreed  with  Jo**  0^,  a  fermer  to 

vm  found  that  Ittverington  Parson  Drove,  to  scire  bun  9s  a  confined 

tetwocm  labourer  in  husbandry  J[  that  is,  to  work  for  him  and  no 

JuT^i^Tiuk  0*er  PcrtoIi)  &*  •  3rcar'    "*  term$  of  the  agreement 

w^^hfta,  made  between  the  pauper  and  his  master  were  as  follows. 

worth  ftto  |ui-  r     r 

MNannualljr,  Hie  pauper  was  to  have  18/.  a  year  wages.  Hfr 
•ofidMtfcr  master  was  either  to  And  him  two  cows,  or  the  jfeuper 
nqtMiMd19  was  to  be  at  liberty  to  provide  himself  with  two  and 
^^flnkZot  fced  thert  on  hi*  master's  Jbrm  dmfag  the  same  year:  : 


^U4^^    Tfce^paaper  wentfeto  the  ferric*  of  Mr.  Ufyatt  1 
£m£  JJ£     the  agrefctoent at*  £a<fy-doyy  1 793,  and  contirmedUerts 

STte^Mte  iD  tiU  Lad^dt^  1797>  l,nder  o011****4  to  ^  same 
HLmtm      rfk»<  Oaring  the  fart  thm  years  of  inch  sertib^ 

WtaT^Zli   rt*  p»H«i  lhud  ki  a  tesM  mi  «»  master**  ftra  fa  ■' 

ftTihT  Wlft^-Mft^iailfr&g  last  >*ar  df  audi  ****>  « 


frfa  •  miktmm,  toil  Morions  bating  found  the  «mtal  ▼•loo  of  the  posture-food  io  be 


in  n*fteirJHEBMy4l8*aBE  IV, 


pation  ef  the  eettage  wne  hudd—tal  to  the  service  of  the  \&M) 

pauper,  who  m  dKaflbaiged  horn  k  at  the  saotetkne  . .  "'' '"! 

°  The  Kjwa 

that  he  left  htaserrkfe    The  pauper  bought  one  cow,  j&xm* 

fwattiwtSe  duhm\er  nr  tKe  pasture  of  nw  master,  and 
in  the  m&kteiZ  were  keprfri  tlie  'straw-yard  of  hisi — *'— 


«*3*  m  iKk 


»'.'t!   -  ?!  *  v"t 


and  fed  •  with  hwr  groiat,nponfthe  master's  lands,    3W 


i 


took  his  cow^  with  hi^#  J^jjLpp^  waft  gjvep  tp  the.. 

which tthej  wersJbd?  jwd  fh«$  such  acnes  were  wqrAh*  V'(J'* ;J.   * 

tcgetfcr  annual^  5/,  £*. ;  and  that  *o  cut  hay  sufficients  ^        ' v    * 

for  the  winter,  keep,  would  require  two  acres  and  a,half'  '     ; 

more  of  such  land  of  the  annual,  value  of  61.  5s. ;  and  >  ■» 

that  the  summer  feed,  and  winter  keep  with  bay  Jiff  the-,  •  * 

two  cows  on  such  farm,  were  of  the  aouual  value  *of!  "V      .     « 

1 Q&  10s.    Thp  Court  of  quarter  sessions  wereof  opinion*  *  *V 

that  the  keeping  and  feeding  of  the  cffwaoiader  ttbe*  *""  J          | 

above  dreumstaeces  did  not  constitute  suoh  >ten#ipeftt*  .             '    ' 

as  give  the  pauper  a  settlement  at  f4Kmk^^^$m\  ^\*l   f  1 J 

2)msr*<iad therefore  coftfimed the  order  of  ^j***^  *..,  *••     *  ••■-.* 

„    ,    *• ,  -•/-*'         ,*/""'*      «.  "*    *7?         '  *";      '*  ■    '.'* 

*    Je^,4psqgg*rto£tte  ,*.,,••■•» 
to  fredr  these  x»ws  upon  $e  attftr1!  ftnM^i*ffctfyi*w?  1    r ^  .7^,  £ 

*****  a  telnet*  oC  the  affi^i«l»  «l  {(^SrthNMht ;  ^,^/l."  t!I 


die  right  to  feed  ca«*e,  a  right  mint  be  acquired  under  **•*  «• 

the  contract  to  nrofita  tssninff  out  of  land  to  tha  animal  .*"  «<*»  » 


the  contract  to  profits  issuing  out  of  land  to  the 
y<%|-  Nn  value 


0*  CA8JES  in  EASTER  TERM 

lit*.     v«kt»  <*.!<*.   to *«*«.  Wggifrfr bwww J. l«y k 
^K^    tbm»i«Wft  fcwg^^toi  <»&«>«»  glp«p>M>,  under 

this  fanflt^m&tjto  |^yiMlM^toAflAiAi%«PW§ 
upon  toWlaiid  wonUi  Act  talutg  ajprtfea  gfitbe  ptflftt* 
of  the  land  amounting  i*,9thifcto  $L  S^p&jmmfr 
Daring  the  latt^pcri«4,ifa^ 
the  contract  t<*  preset*  the  ttaft*£?i  f^iqgjfreSftmflwfch 
day  feed,  not  the  promote*  tod there fogtrafc^orttttigg 
aay,furt  of  the  profit*  <rf  the  taujf  i . ,  If  Ae  cjNltt§f>fcBfflP  t© 
foecLlbemin  winter  with  hoy  isufe  from  .that  4«e<i^  wwW 
mttigiYd  *a»y  interest*  in  the  iland,  i>itt  wmidibe^jpKgft 
personal  contract.  [Bayky  J.  In  ifrx  v.  Ora*&  ^jptjjy& 
Michaelmas  term,  1818,  this  very  point  was  decided. 
In  that  case  ih© pauper  retted,  iateQ  alia*  tte.wttutf  a 
cow-tabe^t  by  the  owners  b«r  keep;  swde^  up  Ate 
aedesiarKeahM*  JQ^ort  she  ,wa* ,w  Act  pftstifteufel* 
YktoMWUUb  that  ae  it  disLasfe  aft^ustetaw  te*t 
itfsilpi  ilsaiiii  ^iieq^amithBttshe Aoakl ^ytoimi^ifed^ 
batingiMv  iaitk jms  w>t)ji^eiKaril^dbalMng  %M»«yi% 
an4i  thetiordtto^ei  <eesfhms  JiU6eaqg>Abe.adUiei|ifii^j«a| 
qnhritpdffion  hi  odaj  «.:*:»  m  ;•-»;..>  ...;'    .j.^iuij***  c 

ifte.  #)  <ht  m>wv*^y>*&^!fa&^  Hi+mth* 

una  «*>uboiq  jjriwoijj  vds  floqu  bzA  oJ  9idw  \sdl  li  aa 

*»rfj  "to  ^MfUadsiW8a%ili. *  imi4p3ftlis^f%dj  ifldi 

Tai  S  aft  cisely 


in  w»  Foubth  Yea*  of  GEORGE  IV. 

etely  i»  the  *aai  feita*}*  tod .  it  **»  admitted  1b  afgutf 

flMt,th|ltawtI«*eWi»^t*  IfcTife* 

tW  *laateiJrta*lB?*a1M^  gJ?STL 

to  constitole*  tet*4fe*ntywd  tin*  iH^fimMittKlMMdhMl    8v«mmi 

the  vaft^oPqfH  j*# «fattta;n  *i tfcMPc^*bef*w*aW 

any  tefltefclrtpalaitift  thatf  4ftPeo*irtort'*irpaUm 

fed.    Btelde^tah»i)he<*Wf^ii«i  tqibifcti  update  ten; 

wfcich  'mealte'iafcMUlftf  lead,  ^ttff^ttheaafcc'vaiae 

of<the  saifcilfe^^  the 

annual  '^blte  <*f  Ml*;  jeifo  mob  *et^aty  that  thqy 

shorfldfeftdlfo^tb^irtldkrifeati  ^bttydaj*  ir>  sufficient 

to  gtoe'fhi*  tfctttafdlii*  ^i  [Jfcfr^iJi  :Tbe  mmiomhrnt* 

not  fctmd^ta&i 4taM  right*  jfrfadiog  tfee  twoeowion 

the  fei«fi^B#>of  ^teiaAh^U  tahi*#f  U»}    The  mod* 

of  as^ei»talA*l^  «te  Valufeiof.  the  -keep  adopted  ha**,  a* 

SI.  S*i  }fo*tte*umitterand  it  to  for  the  mates*  >i*  a* 

fair  a^e»diftkkl^lrat^«rtaiii  tain  per  week  through* 

out  the  yeah  . 


ABftoVrCi  J.  It  hat  been  settled,  in 
that  thc«N5«y?toHak6  the  profit*  of  fetal  bp  the  mouth* 
of  tatlfe^iai  a  tenement,  wkhkr  t^>mea4nag:0fcjtba 
I*«  »<&*>&***  d»caaeof  Jfeaw  GbtarfrfbZteuleii 
k  a^altti*r%  to  ahesr^tba*^ 
to<  gtoiriag  pftMUn^  atwh thati*  caartmctr  padtfcruferi 
tfm4^1ttbK**iAiVK^£otfaM&tt  aasofiHcnaftb  giae 
a  settlement.  The  contract  in  this  case  is  not[^fetjkjdia> 
tinguishabie  from  that  in  Rex  v.  Mimter>  although  it  it  to 
be;  *sm^  fc<^e*i  ibat  sa^ipa|^waafa»aiB*inttat 
tade  aa*feth»  i^aiMpmnrW^^weitafafia^o  to  ft  fah 


a»  if  they  were  tb  tod  upon  the  growing  produce,  and 
that  th^yanipitfttqiired  a  right  tdttaukfMfte.  of  the 
A^h  Nn2  land 


a* 


CASES  in  EASTER  TERM 

landitaclf-icZ* >Bhmc  J,  says,  f.  tfae£ttt|p<»£  felting  the 
^^    prate  mtefiAmiAfakutkd  .to  bftfftfajgreaU*  value  than 
im,*;hi*¥*^*  points  tbfA,Jtafte,.th*t  the 

mdeiiof  feeding,  was  sufficient  te  give  a  settlement, 
Here^the^btii^Uoa.  WTpwii^d  <w&  ,MHilt  mending  to 
the  case  >of  Jt*r,¥«  OswaldjTwissell,  the  cpitfract  must 
he.  to  feed  the  cattle  with  the  growing  produce  of  the 
had*-  :cNow.in  thUicase.  the\maatcr,  was  only  hound,  by 
the  tenn»  of  the.  contract,  to  feed  the  cattle  dtt^ing  the 
year,  upon  the  farm,  according  to  the  usual  mode,  that 
it*  to  feed-  them, duritagi.tbtf  summer  Mpofi  tb*> pasture, 
and  during  the  winter;  in  th*«ttrey  graded  Xb0i4tmi»er 
Keep  upon  the  pasture  lWon^tOf  be  rtifa^r^^ 
tfcanufineL  guineas,  *and  the  wi»teti  keef)^i<qH  ^iTewofip 
already  given,  cannot; be  taken- into  conaidaialtafcipnd 
thkit' being  to*  L  ami  of.  opinion,  that  the>  pauper,  did  not 
gain  anif)  settlement  in  J^r&gtm  JPivwv  Drone.  < ,; 

:  .1  >/>'>'  •«* 
'•  B4.Yfi.Bir  J.  The  party,  in  order  to  gain,  a  settleamntf 
mtistt  corae  to  settle  upot>  ai  tenement  of  the  yenrjjjriffjdua 
ofi  IM.  The-  right  to  take  ther  herbage  and  prodpce  pf 
the)«M  is- alight  to.thaipn»fit*,af  lie  Jagd,<  and^fiofa 
stitotafliatemineat  But  the  contract  :imistr  hp.JM 
taking  tbeagrtwing  produce,  of  the  <land»  No>f  ie^ertf  j* 
stated?*bat  toy  *he  terms  of  theiCOUtmeVtbe  ptmipflftffig 
toi^at/lHxoty  to-ffaed  the  cows  on-  h ia  <iW8tef >  fqrg) 
da«ing4ke<year< ,  > Byuthai  contract  the  matter  ifmfafa 
Wand  to ffcsl-tha  oowe  during  -tJto^hole.yeiir;4n,^g 
amd<diiikt<iiz^fea&ihem  q»4tA,pa*ture^duriggT^ 
summer,  and  in  the  straw  3^<&ii^ttfamig^  ^!fbn 
rig^^fee^ve<^fprn^pepod  of  the  year  when  they  are 
usually  pasture-fed,  by  eating  the  growing  produce  of  the 
land,  is  a  tenement;  but  the  right  to  feed  cattle  by  dry 
*  tv<  food 
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food  not  necestyiYityfia'^htt  of 'the  produce  of  any  par-       1833* 
ticular  Irind,  fctaor*  tdbettkftt.  bflPbat ptift*iWjt&«K*  takenj    T^T|a 
in  ife*V.4Wtato*;r  !fiab*h'dtattr&i  ^'s^te'ari  autbo*'       «g«ktf 
rity  efcptfwsly  t0  *llew>  •  that'  ttib  <vatae  of  the  pastuvagef    & 
can -jtftetlc  b#  ttikm  jnvo  toetaridf  ration  to  estimating  tbd 
ititte  tf^thfeiftnefcietit owo^I&l  bp  tf paopft  tmderiimKi 
a  teorttr«k*^^hi0i (^<H»r^itl^'tftlo^  of  the  Jpaeturage' 
4kta0' tota^tltiftd *o«ty iowflW'te^and  <consequehdy? the 
ptaffltpifcad  a&t*  teteineritof^*nn*aWa4aeof  10/* 

u»i   f    >oilI    ii.tfrtjj  -jilt   o!    I;  »..)1M  *  I  "  ."         •  •  .'       ' 

<  flltNUlMfe  J.  i  I  ttffl'ttf  optotondiat  the  pauper  gained 
iWiefllemerft  byt'fifei*  contract.  Agreements  for  liberty  ' 
tb"taJke'*h83p6tfing'  produce  of  land  by  the  months  of 
effltle^'htfrti  beta  conticfet^ae  equivalent  to  a  demise  of 
{hefaad^  at  it  rent  equal  to  the  profits  of  the  land,  and  to 
institute  an  incorporeal  tenement.  The  party  entidedrto 
the  privilege  is  cooridei^  for  this  purposeas  tbe  occupier 
of  land  of.  that  value.  The  authorities  establish  that, 
where  such  a  contract  confers  a  right  of  postaroge  of 
the  annual  value  of  10/,,  a  settlement  is  gained. '  But  a 
contract- 14>  feed  cattle  with  bay  in  a  straw  yard,  gives 
no  fight  to  the  occupation  oft  the  land  ftxmrwhkk  die 
hay  i4cuh>  It  is  rather  a  persdnal  contractor,  th»  sale 
ofio  much' hay  as*  shall  be  necessary  Anr'tbttsasleqfuice 
of  the  cattle.  Here  then  the  pauper  Ud  ah  intecesein 
that  land- atone  on  whioh  hii  rows*  were  (depastured 
tfctrffeg  thd  *vmnne*i  amfcthe  annual!  vglae>t>f)*hatnwa* 
dhlyiW.15Jf/andfcttufccietiC  For  them' reasaki*Iiuiu«f 
<>tiirtibn,Jthnt l^tW  pwiiper  did  not  gam  anytctdeftient 
itf  Leocti^toiJtkimil  &**»/.  "«:■«  -o    nf  bins  .vzmim; 

,•*  v.iu  uii-  ».,:^  „  i-'ow^brs^cb^AMfte 

.>,*;  to  -sjuL>ou{  yiii//oj^tjiij  gwj&'j  vu  (tat^iutaiq  ylinuev 
v  jl»  /d  vl;?«j  bj:;t  ol  IiI^it  sill  Jul  ;  lnvmArt  s  u  .bar,' 
ho?:  Nn* 


M     ,  CASES  in  EASTER  TERM 

182*1 


^tf^tb.  ^EX  against  The  Inhabitants  of  Bbhkswell. 

iJJ^ftoi  ^W0  Jastioe8>  by  *«r  order,  removed  J.  Matthtm, 

a  1mm  of  •  cot-         1^  wife  and  children,  from  the  parish  of  BerluwelL 

a  for  thirty-  r  ^ 

rem  to  ,4.,  in  the  county  of  Warwick,  to  the  parish  of  the  Hcbt 
who  raided  in 
fcflboMftTMr,   yW»t/y,  in  the  city  of  Coventry  and  county  of  the  same 

tag* widow T"  city.     The  sessions,  upon  appeal,  quashed  the  order, 

a^S^H        subject  to  the  opinion  of  this  Court  on  the  following 

Administration   case. 


*fJjrl*5rjL?*t       Previous  to  the  residence  at  the  parish  of  BerkmcU, 


wf  thoMMtt wm  the  pauper  was  settled  in  the  parish  of  the  Holy  7M» 

MSde*     After 

ms  dMth,  the  nity>  the  appellant  parish.     In  the  year  1808,  a  lease 

her  permission,  for  thirty-one  years  was  granted  by  the  lady  of  the  ma* 

eUugfaten  end  nor>  under  the  provisions  of  an  inclosure  act,  to  one 

JS^*^  Hands,  of  a  cottage  situate  in  the  parish  of  BerksvxU> 

Hdl'SatUie  at  *^e  aODUal  rent  of  one  shining-    Hands  was  residing 

frffiy'  ?.  in  the  cottage  at  the  time  of  the  lease,  and  continued  to 

her  husbend  in 

her  right,  bed    do  so  afterwards  for  upwards  of  a  year,  when  he  died 

not say  eouit" 

ebie  estate  in     intestate,  leaving  a  widow  and  three  daughters,  one  of 

the  cottage,  end 

that  no  settle-    whom  was  married  to  the  pauper.    Letters  of  adminis* 

ed^Theirra?*  tration  were  granted  to  the  widow,  but  no  distribution 
sidence  in  it.  wag  made  of  ^  intestate's  eflects.  After  the  death  of 
Hands,'  his  widow  lived  in  the  cottage  for  about  two 
years  iaiia^waras.*  One  of  the  other  daugtttei^  wkh 
fief  husheWl,  *esftfed  W#et<#  tiw8 bt  ttii«e>*A*  more, 
itttf4»^4U>#i^rkfl2r!litt -Wfc  tame,'  add  ^kM 
there  for  some  years,  and  until  the  period  of  their  re- 
togs*!*,  wjtfe  t}ie  pengtf*wW4r  the  vjdojv,  ^lfrpffjpsion* 
ally  helping  them,  and  always  paying  the  annual  rent  of 
l  OMidhilling,  reserved  t»y  thtf  lease.    The  pauper  never 

paid 
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paid  any  rent,  either  to  the  widow  or  the  lady  of  -the      I&8S. 
manor.    The  question  for  the  opinion  of  this  Court    mTT^L 

was,  whether,  by  such  residence,  the  pauper  gained  a  ^Jftjju 
settlement  in  the  parish  of  BerhmeU.  **  «  , 

Scarlett  and  Reader,  in  support  of  the  onjer  of;  sfa-  R  i0  fl  oI  ^T 
sions.  It  is  an  undisputed  principle  of l*wf -.A*  if  R  .J^g  ^H 
party,  being  irremovable*  resides  in  *  p^riAfo^fcrfjr  jK,^^ 
days,,  he  thereby  gains  a  settlement;  and  it  is  equaUy  °*  ^l™  ° l" 
dear,  that  if  he, resides  on  his  own  property  fap  is  ore*  -T"  •<"'*  *>«• 
roovpbl*  0Xheft  tl^jpp)y,xiues(tiouis,  whether  the  pauper  ^ai  h  » 
.  bad  an  interest  in  this  property.  It  must  be  presumed  it  •  •  .,<<«.  .,t..\ 
that  the  lease,  .for,  thi^tg-one  years  was  a  beneficial  lease,  ,[]<  '^V  l^ 
and  the,  paqpt$'st  wife  ha4  a  right  to  reside  upon  the.^/, .j'^VJi 
property,  if,  Ijy  consent  ,of  the  parties,  no  sale  of  jt  took  **'\{  ^;;*'* 
place},  sod  'it'  h*5  been  he,W  that  an  equitable  estate  i**'  L  b  •'":un* 
sufficient,  to  /eopfer  a  settlement.  Rex  v.  CWi  AshJtmu  (a)  t  '>'  '■  «  * 
Rexv.  }?otlaiid,{h)  And  it  makes  no  difference  whe-  jmu* ,».!  vm 
tbejrtljat  estate  be  in  the  pauper  or  his  wife..  Bfixy.  .  iwfim... 
Offtftvrck*  (c)  There,  certainly,  the  wife  was  a  cestui  que  Jl  *  '* !  J, .'•  "^ t 
trust  j  but  the  effect  must  be  t^e  same  whether  the  in-  r  '",' ''""'  l,li 


j  given  by. devise  or  by  the  statute  of  4Utri- 


r-       J   m.     ■       ■  .      :  ■  ..      .  '..-..«...,..    »r.  "nM      '*    ',,,,X 

'  '      "  ''  ^t/l   '•i    .1     v      Si 

I.    \Uqlan  (wfth  whom  were  Halbech  and  Goultwn),  cop-    .t;  m  <«•>,,  ** 
f  trpv   In  this*  case  the  legal  interest  was  19  tj*s  widow  of 
,jfl5nn<^  tte. lessee    Ste  jniglrt  have  otyajn^  a  jjettle- 
t-jfmt  iff  residing  P^  the  property  in  jqpetfJQn;  ,fyit  no 
l,qnealse  $puld.,;  £^e^v(thpR  stq^jby.t^^ij^J 

*io  "•'»-!  [i-uncii:  orfl-ynivrq  */iyvlr,  Jj^j;  ff v.:,';  -irq'-Ml  v'!.« 
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!#&.  -  Abbott,  C.  J.  I  am  clearly  of  opinion,  that  the  pau- 
per had  not  any. such  interest  as  would  have  enabled 
him  to  say,  "  I  will  come,  and  reside  on  this  property." 


The  Kara 


Buucswmit. 


The  Inhabel- 

mu  of  *     If  the  widow  of  Hands  had  refused  to  let  him  do  so,  a 

court  of  equity  would  not  have  assisted  him.  The  next 
of  kin  had  not  even  an  equitable  interest;  but  had  a 
piere  right  to  an .  account,  and,  perhaps,  upon  that  it 
might  have  turned  out  that  the  widow  had  paid  debts  to 
a  greater  amount  than  the  value  of  the  leasehold  pro- 
perty in  question.  The  order  of  sessions  must,  there- 
fore, be  quashed.  ., 

Bayley  J.  The  case  of  Rex  v.  Toddington  (a)  is  de- 
cisive. Lord  EUenborough's  judgment,  there,  shews  in 
what  cases  an  equitable  interest  will  give  a  pauper  a 
right  to  come  and  reside  upon  the  property.  This 
clearly  is  not  such  a  case,  even  supposing  the.  pauper's 
wife  to  have  bad, any  equitable,  interest- 

Holroyd  J.  concurred. 

Order  of  Sessions  quashed,  (6) 


.     {<t)  IS. i A. 560.  . 

(6)  See  Hex  r.  Widwortky,  Burr.  S.  C  109.     Rex  ▼.  Stanton,  2  M.  f 
S.  461..   ' 


\  ■• 


i-   '    ' 
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<-  YS2$. 


The  Kino  against  The  Company  of  Propri6toi!s 
if  the  TfiteNt  And1  MersIsy  Navigation. 

gY  a  rale  or  assessment  made  in  October  18 18,  for  the  T*  proprietor 

relief  of  the  poor  of  the  tdwnsbip  of  Findtn,  1n  the  wmmuioa  wot 

county  eSDtrby,  the  Trent  and  Mevsey  Canal  Company  relief  of  the 

were  rated  in  the  sum  of  4$.  H£d.,  as  proprietors  and  triTnumtarof 

occupiers  of  a  canal  and  towing  paths,  in  respect  of  J^in  the 

7  acres  of  land.    And  upon  appeal  against  this  rate,  SfttSJ11" 

on  the  ground  that  they  were  not  the  occupiers,  nor  «— l»s*dw 

had  any  rateable  property  in  the  said  township  of  Fin~  IP**  of  that 

land  at  a  tmn 

deny   the  sessions  confirmed  the  rate*  subject  to  the  notexcaadina; 

«ha+  whidi  tluM 

opinion  of  this  Court  on  the  following  case.  actually  rccdZ 

By  an  act  of  the  6  O.  3.  the  company  were  em-  i^JfeS? 
powered  to  purchase  land  to  them,  and  their  successors  ^Ji!?1-*  ^ 


and  assigns,  for  the  purpose  of  making  a  navigable  cut  SS^l^!^1. 
or  canal  from  the  river  Trent  to  the  river  Mersey,  and  HeW»  **  *M» 
were  authorised  to  take  for  tonnage  and  wharfage  for 
all  goods  which  should  be  conveyed  upon  the  canal,  such 
rates  and  duties  as  the  company  should  think  fit,  not 
exceeding  the  sum  of  one  penny  half-penny  per  mile  for 
every  ton  of  such  goods,  to  be  paid  to  such  persons 
at  such  places  near  to  the  said  cut  or  canal,  as  the 
canal  company  should  appoint ;  and  all  persons  were 
to  have  free  liberty  to  navigate  with  boats  upon  the 
canal  (under  certain  regulations,)  upon  payment  of  such 
rates  and  duties.  A  part  of  the  canal,  being  in  length 
about  one  mile  and  fifty-two  yards,  comprising  the 
quantity  of  land  for  which  the  appellants  were  rated* 
passed  through  the  township  of  Finden.    The  company 

had 
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1823.       tbad  no  lands,   houses,  warehouse,   wharfs,   or  other 

— —       property  in  the  township,  except  the  canal  and  towing 

<gai**      ^ffeth:  -  No  tolls,  rates,  or  duties  were  received  in  the 

oftbeTrnMnT  twrottip;  nor  did  any  tolls,  rates,  or  duties  become  pay- 

^^^mk     aWb  there,  the  company  not  having  so  appointed.    But 

the  company  redeived  annually  a  much  larger  sum  than 

that  in  respect  of  which  they  were  assessed  for  tolls  for 

the  passage  of  goods  over  that  pari  of  their  canal  which 

ties  in  the  township  of  Finden.    The  company  derive 

very  considerable  annual  profits  from  the  canal 

Clarke,  Balgw/,  and  N.  R.  Clarke,  were  to  have 
argued  in  support  of  the  order  of  sessions;  but 


Scarlett  (with  whom  was  Reader)* admitted  the  rate 
to  be  good,  inasmuch  as  the  company  were  rated  tor  a 
certain  number  of  acres  of  land  situate  Within  the- town- 
ship, producing  an  annual  profit  exceeding  the  sum  in 
respect  of  which  they  were  assessed.  •    \  -, «'    ■■•/ 

Order  of  Sessions  affirmed* 
•    •*     .      '  i:>.if 
•    >    ■      ♦  .  .   *  '.         .      .  ;  i         ..;? 

Hex  against  Susannah  Palmj&«  r   T  *v 

The  proprietors  "R  Y  ^  ratW '  or  assessment  made  by  •  thie  •  oneraserSf 
^r^ri^re  I  chuidriiwdwiB,  and  others;  of  the  pariah:  rt^brn- 

SurfrfSe**  °h&*K& ®foto>  far  *e  relief  of  the  yoor^&fiaimtk 

pocr  is  emy   ^|^*Ww8fli*faTJM»l  in  the  stan  -of  ll  Ofc  Hfcfc  fo*  a 
parish  through  ° 

which  the  mTU<Whgrf  ar^*iriidirigSi^uatB  iw  Ibmkat*  AUSmintsi  afl- 

aaocaipiersof^1 '^  V    VtVo!?,  p-v.1  .<•«'•".     f>"r.   ;,*..««i>   V\.    s;u-r'.    ^:>\    h»i'.- 
tb«  land  situate  in  each   parish.,  used  fat  the  purpose  of  themWgatloo;  amL  thefe- 
Jbre,  where  u*rM^«b&>'fcf(  WoB  ^  iWH^aSl,  ^h>^xte*detl  flkfcnap  flstinYnt 

ni  oiF  esbof  o."'  i<^  -r.'<ri-  •■>no  }o  **lcd  aifa  bnr,  rf-ti'j 
«,6*™1  j°inin« 


in  thb  Fourth  Tbau  or  OEOEOE  IV. 

joining  the  river  Lark,   and  occupied  and  used  for       |8M» 
the  panoses  of  •evigation  of  the  said  liner*  and  tie     _^  __ 

parish  rflhrnham  All  Saints,  alto  occupied  sad  used 
for  that  purpose,  and  die  totts  arising  therefrom  due  at 
Fomham  All  Saints,  rated  at  250*.    Upon  appeal  the 
sessions  confirmed  the  rate,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

By  an  act  11  &  12  W.  3.  s.  L,  H.  Ashley,  Esqn,  his 
heirs  and  assigns  were  empowered  to  make  navigable 
the  river  Lark,  alias  Burn,  from  a  place  caBed  Lmng 
Common,  a  little  below  Mildenhall  mill,  to  Bury  Saint 
Edmunds ;  and  after  making   satisfaction  to  the  land 
owner,  Ashley  was  to  have  and  enjoy  the  cuts,  water- 
courses, towing  paths,  &c  in  as  ample  and  beneficial 
a  manner  as  if  the  same  by  good  tide  and  sufficient 
conveyance  in  the  law  had  been  absolutely  sold  and  con- 
veyed to  him,  his  heirs  and  assigns.     By  another  section 
Ashley,  his  heirs  and  assigns,  were  empowered  to  de- 
mand and  receive  for  the  freight  of  goods  up  the  river 
from  Jdildenhall  mill  to  Bury,  or  down  the  river  from 
Bury  to  Mildenhall  mill,  at  such  place  adjoining  the 
river,  as  he,  his  heirs,  or  assigns  should  think  fit,  certain 
tolls  or  rates  therein  mentioned,  and  a  proportionate 
rate  or  toll  for  any  less  distance.     Mr.  Ashley  the 
original  undertaker,  from  whom  the  defendant  derives 
her  title,  made  the  river  navigable ir<mMiUtmh*tlto>     t 
Fornham  Alt  Skints,  a.dktance  of  tmsfaManmrt&to&f.   <■' 
But/ it  was  Aeinr  toad*  navtgabl*ar  far  aa  Jtept  Jfcirfte-<*  «><  *■• 
ypnd  Fornham  All  Saints  and  Fornham  Saint  Martin*  < 
'  Half  tfaftidumttl'ttoi  the  ^entire  thereof )  talagiMt,  the  »  .„.„*   .. 
former,  and  half  m  tfesLWter  parish,  but  &<Oa$0g  ^lf,,^ 
path  and  the  half  of  one  sluice  and  two  locks  are  in 
fcl  Fornham 


Tht  Kiko 

again* 

Palms  ft. 
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182$.       Fbrnkam  All$dints>>lfoirr*zfamm#i^ 

and  locks  being  in  JFbrnhamtSam  Mm  Nk  l*TllWW#ing 
path  is  separated  from  the  adjoining  lands  by  a  ditch* 
The  appellant^  i*^nett'*»'*iiltofa^^ 
Sakfc,  bat  resides  in  Amy^^he  irthee«**ef»4*xle*fc 
distimte  titletf  a  ^ha?f  w)bo^^^bf^boftfi^  ftrtft, 
lying  in  the&rmfer  pariah;  and  *  adjoining  ifo^^^u  Aft) 
at  the  e«tremhy  o*  th*  ntoigktotyrto  afetth  <*i#*fca# 
are  several  warehouses'  *»&  c*c^bd*K^^tiflfeft^ 
portions  oPshis  '•whatfVwttaUjM 
time  idlottri  by  the  agent  dtthr^rtp^i*i^t(y«b^Jprt*o 
eipal.  coal  merchants  Who-  9  sentttr  ^i&altouy  if6  <W 
number  of  14  or  15;     ri1»y  j>ay  no^>e»C  >fei*>thdie^ 
portions,  but  keep  th^dbfwicmiftireesiirfnh^^^^ci*^ 
portions  in  repair.    These >4MBsmmpmicm  ***<  vWfeff 
from  time  to  time  by  the  agent  ofitbrappettaMP^Lof^ 
quantities  of  coals  are  catted  at  ^ce^ft»dm<thiboitts^^o* 
not  deposited  in  the  coal-yard ;  but  it  is  neotaaryferthe 
accommodation  of  the  wholesale  deatera  *singeholna*i-' 
gation*  that  they  should  have  a  place  whereon  to  deposit 
their  goods,  but  the  appellants  not  faoand  to  prortyeauch 
place.    The  buildings  and  the  outerfences  and  wdlls'fn^ 
doaingthe*  wharf  end  the  towing  paths,  locks;  afvtlahutoiif 
aro  trained  by  the  appelant,  and/were  erected  by  het-or* 
her  ancestors.     Up  to  the  year  1816,  the  appttbttii  W* 
rated  on  a  rental  of  17/.  for  the  coal-yard,  and  no  rate 
ffnfe  taposeitaffoft  the  pfDfito^ofithe  natigation^b  (The 
<t«ndal^lU3>iof  ^He^cc^yariaa-mdrejlandy  is  ortiabovf 
9b  iiShseb1  theiyear^  l^tl^toJtbddnaka^i^ofiith^  maanpi 
ftt%to>aj»p«at*fl  «gaihat}  dberfmsihfeeriiratrijihll»  parish  > 
of  FojmJuwi  All  Saints,  "  for  tolls  arising  from  the  na- 
vigation andt-waitetibiispa,"  at*25Q/iaper:  annum;    The 
tolls  bccommgh(M,  afid  reoeived^yfhe1  appellant  for 

goods 
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goods  lafidedrln  th*  parish  jpf  Fornttant  Jt&JtonHi  equal       IMS. 
theamoujit  of  the-attfessMenU     *  rf"<   <    ^l  •«.«  »-irr 

Denman  and  Tindal^  in  support,  of  the  rat*,  relief 
upon  the  cases  Bex  v.  TA*  Jfr*  aiitf  Colder  Nevi+ 
gation  (a),  2to  v.  Pkge  (b)r>IUx  v.  ttlfe  Proprietor*  of 
the  Staffordshire  and  Worcestershire  .Garni  (d),  as  au- 
thorities to  shew,  that  tolls  of  a  navigation  wete  rate- 
able m  the  parish  where  they  become  due.  It  is  true 
that  in  the  late  case  of  Bex  v.  Milton  (d),  where  a  river 
navigation  extended  through  several  parishes,  and  cer- 
tain tonnage  dueatocatne  payable,  in  respect  of  goods 
carried  aloug.  the 'liueoof  navigation,  and  landed  at  a 
wharf  laeaUy  ifcittatei  within  <ooe  parish,  this  Court  held 
(hat a  rale oa  the  proprietor  of  those  dues, •  for  their 
whole*  amounts  «in  that  parish!  stated  to  be  for  river  ton- 
*  age,  oouJd>*ofc 'be 'considered  as  a  rate  upon  that  part 
of  (ibe driver  iocally  situate  within  that  parish*  but  as  a 
z$te*ipq*  the  parte  of  the  river  situate  as  well  within  as 
without  the  parish;  and  that  it  could  not,  therefore*  be 
aepported*  r  Tliat  cese  isnot  distinguishable  in  principle 
frem  the  present?  but  U  is  at  variance  with  all  the  early 
ajtthoriti**:  which  tally  establish  the  position*  < that  the 
tolls  of  a'  navigation  are  rateable  in  the  parish  *&ere 
they baoomefdoe.    '♦•  -    •<  •'  -    •* 

f?\,~i  ,-,.-  ij-i,.  ,;.  .  .    .    •  .,'»r  •        ■*  •  *,.    r,  .t.  »T  >  ..  f    •,*  - 

•  tiiAteoaa.Ot  J«    I  dntertaitt  the  gfeatesttmarenee  ia* 
&e  tyia»n  of  ithe  lfflrned)  fudges  .whe  ;  derided  f.tboifr 
oaaest^t  Ifimtotbereaol)cfc^,A 
caseacaate/liefiMi»rtheeo»t,^t  bad*** ihtetadeoitai 

~m  :>m'i   nioii   oni?iifi  /.U*t  *roi  '*   ./*»  uV/  >'V   «',»».  as*  t»v\  lo 
-jriT    AH^iwr.-mfedi)^     ;  '\«r*»I<ji«,s«3J>i,/;  ..oiir^iv 


*hr,oa  *rt 
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lift*  that  tolls,  per  se  were  not  rateable.  That  feno*  falljr 
established  by  the  case  of  Bex  v;  Nidkofam.  (a)  The 
proprietors  of  a  navigation  ar$,  therefore,^  rateable  only 
as  the  occupiers  of  the  canal,  or  land  covered  with  wa- 
ter) for  their  tolls,  at  profits  arising  out  of  that  land  » 
uatd.r<  They  wtraitf^*l*i^ia>I  footer*  parish 
through  wbi ck>tbei  f  wt  ■  frigaftt  iiifrespe^df -tbwland 
than  situate*  and  jo  nsfcd&ftjthe  adialao^Bh^fimeqiria- 
oipladF.  totaahaitipUdMBc  tie  UiAjqtaibehfaisdiftedfa* 
*fef  of  thfl  ppor  iiUbe ^AavbfirbdkiagfiMm  HwA  of 
paofit  to  tbfc  proprietor,  fcnd^aupiwpeittooiio  J^K  popfity 
which*  may  be  xx>fta>deted&%i]ib  >^  x»» 

c^iwd  by  ibe  proprietor  ftoe- A?  iiatiaGhi*  ba)d>wifehin< 
the  parish.  This  is  very  disorient'  fcombthe  erfsa*  ofrar 
sluice.  In  that  case  thefcotts  beo«e  diioribc^d^wd^ 
this  sluice  itself  and  the  proprietor  jnmtioopftriltafterto 
tliA  relief,  of  the  poor  in  that,  parM^beM^dfatiiluiaMs 
stout*:  The  proprietor  of  a  narigatfottifrto  ratribtte 
i*.  jpspeofi  of  the  profit*  of  Wad,  flrtmdisy  prahnHy 
tbfough.siaiiy  parishes;  and  be  is  toipjsy  to  cask  of 
tUgs^jNurbhw  in  respect  of  hi*  land  locally  situate  wifckr 
miffed  <B«r%  jtf»<iflioJe  land  occupied  by  ther dapabaes^ 
tfttnttftito  pttHhi6c,tb^«tire  amount  of  th*lqiife*,ja*fc 
tfafc^MropiuetoriiOf  the  aarigatkm «igh*  nofc*oiha^be*fc 
am**e$  *t  that  amoupt  in  Any  me  of  dMuspsaci^ieK 
though  ^qb  *hfi;  ^Mftt  pastas*  Then***;  tbAefafex 
ctppqft^dfiippeMe^  audi  thn  otofa<pSttsri*n*iBmt  bit 

mttdoJ  no  bojM^Nar.  ^Lou£brfe*iOf  ^cssbuhtiagslMb 

u  o3  yMtiitt  :ii  Vyu.v»>.iuvd  moil  iabit*jiiCo  noLi^ivfia  oriT 
juoais  Lac  €2^ii«ni:rf'  unSvJfe^ffjjiJO-uJj  ^wxAX  ism 
fcooog  rto  euo}  Yft&ai  him  ^\visH\  to  driicq  9(f)  araiito 
eto&ttv  ni  €oil  fnir.  .xf  (cUiiaq  lad]  dgaordJ  eaaq  yllauaafi 
r  aoriiiniJaob  1o  i*dDidq  JimoTiib  ol  aoitogivAfi  9ifo  gaisu 
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Rex  hagaihst  H*he  Earl  of  £ortmore  and 

Another. 

^  f»i.«I  J»rfj  io  Ji  >  -;rwm<  t,  .u   -f  p^  ,  .■    .»  i 

P)^StfBAtfT&o^  of  the  The  propriety 

ibrnpooift^itiipooixtfH»  *ia^Mteed'  aaroaot  of  ilhe  tolls  J^SSS,,*** 
«taedb«M»4b0pain^  )By»aoto£^&as  dkn2^  £22£^ 
^•fcB)oMWk^iahdT|fcesrirvu^  otbe^  navigation  of  tie  JJ^JJ^ 


(Mfen  {J^<4tto*er;<«ip»ty  oflftim^"   the  sail  tf  |Jj2?]£fa 


Om  inmtutMowtilhB  \ktJkMy  8tcj9  and  the  locks,  &o,  th*p*ri*fbr 

goods  Undad 

'vvdsted  anl  eertasn  .persons  in  the*  said'  act  sped-  then,  bit  in 


import  of  the 

fiedy  totbe  Hsbdiansl  rtwigated  by  them  only,  their  heh*'»oStsof  ti» 
mdanigrtg^jtodmbqir  agfentaand  servants,  fend  not  by  tbeMTigmt^n 
rtyirtfaet)  perte*  orpmons,  boat  or  boat*,  hargfe  or  'JJJJJjJf111 
;  witboot  their  leate  and  licence.    The 


>  ate  the  present  proprietor  of  the  said  river 
a^stimrifptkm*  Md  liable  a*  such  io  be  rated  fa  rupees' 
tket*o£  They  are  not  themselves  carrier*  apdn  the' 
aairiL<rtanv  nor  the  owners  of  aay  vessels*  navigated' 
lbwBCM<9^bot  «rery  veasel' navigated  therebifrlsta  nittfc' 
dBtad,*ty*b*it  leave  and  ltetacfe,  *M<*<tei  rttttorilyt 
gnated*.  iu^aottoit^e  ptwkiona^f  itetariftJiririieiqMfe 
isuipaisnaatfe  iof  >obe  ^aet  <of  ?<psritanta&  tty^tfeNtttf 
i^ifea  th^peNonillceneed  40  na^ata'ariy^a^Uptw 
the  river*  are  required  •  U>  pay  fcK4h*<!?e6ei*tifc'  ep^ 
pointed  by  the  proprietors  of  the  navigation,  atafeftiit' 
rirtftege ifovi(of«ry  \oniti 'goods  navigated  on  the  same* 
The  navigation  extends  from  GuUdfbrd  in  Surrey  to  the 
river  Thames,  through"  ^Veral ( parishes,  and  among 
others  the  parish  of  Woking,  and  many  tons  of  goods 
aaaoally  pan  through  that  parish,  to  and  fro,  in  vessels 
using  the  navigation  to  different  places  of  destination ; 

but 
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1823.       but  the  goods  annually  landed  within  the  parish  do  not 

iRHlfae     yield  riverage  to  the  amount  in  respect  of  which  the 

Th?Evl  of    defendants  are  assessed.    The  question  for  the  opinion 

Fqetmor*     0f  the  Court  was,  whether  the  proprietors  of  the  navi- 

gation  were  rateable,  except  upon  the  amount  of  the 

riverage  arising  from  the  goods  landed  within  the  parish, 

If  they  were  not  rateable  beyond  that  amount,  then  the 

rate  is  to  be  amended,  by  reducing  it  to      L ;  otherwise 

to  stand  at  its  present  amount 

Monro  against  the  order  of  sessions,  Jbeipg  called  upon 
by  the  Court,  stated  that  he  was  prepared  to  have  ar* 
gued  that  the  proprietors  ought  to  have  been  assessed 
only  in  respect  of  the  amount  of  the  riverage  arisiftg  from 
goods  landed  within  this  parish,  on  (be  ground  that  they 
could  only  be  rated  for  their  tolls  at  the  places  .where 
they  became  due ;  and  he  referred  to  the  opinion  of  Lord 
JEllenborough  in  Rex  v.  Sculcoates(a),  and  the  other  an* 
thorities  cited  in  Rex  v.  Palmer.  He  admitted,  however, 
that,  according  to  the  principle  laid  down  ip  the  pre- 
ceding case,  the  proprietors  were  liable  to  be  rated  in 
Woking  in  respect  of  the  profits  of  their  land*  situate 
within  that  parish ;  and  if  so,  that  the  riverage  payable 
on  goods  landed  there  would  not  be  the  correct  measure 
of  those  profits. 

Mairyaty  Cowley,  and  Mangles  were  to  have  argued 
in  support  of  the  rate. 

Order  of  Sessions  confirmed*  (4) 

(a)  12J?ai/,  45. 

(6)  The  ground  on  which  all  the  earlier  cam  respecting  the  rateabilitj* 
•f  canal  tolls  proceed  Is  this,  that  the  rate  is  laid  upon  the  tolls  them- 
selves j  that  they  cannot  be  rated  till  they  have  an  actual  existence,  or,  in 
other  words,  till  they  are  actually  earned ;  and  that  they  are  not  earned 
till  the  voyage  is  completed  in  respect  of  which  they  are  payable,     When 

once- 
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onct  It  was  decided  that  the  tolls  themselves  were  not  the  subject  of  the        1883* 

rate,  the  whole  of  this  reasoning  became  inapplicable;  and  the  only         ■    ^     ■ 

qiiestionwse,  whether  the  land  out  of  arhkh  the  toik  arose  wns  rrteebte  $     The  Kns> 

and  no  *  reason   has  ever  been  assigned  for  the  contrary,  except  the    yH^moA  e# 

difficulty  of  imposing  a  just  assessment.     (See  4  7,  R.  26.  547. ,  and     FbtTStqiE, 

8T.fi.  949.)    ItofeseemaitrieedBoanliatul^ 

land  which,  by  being  applied  to  a  particular  purpose,  prodnossa  greater 

profit  than  it  would  have*  done  if  employed  in,  the  ordinary  manner, 

should  not  be  rateable  in  respect  of  such  profit,  whilst  a  house  is  rateable 

*V  the  asUtictfrtvatoe  arising  r^  of  far  eeattritsng  * 

InWard.  table  or  a  machine.    Jta,*  ».„#&&*  (%***«,  .Qild,  «R» 

Rex  v.  Hogg,  lb.  266, ;  or  from  certain  privileges  attached  to  it,  as  that 

of  selling  liquor  therein.    Rex  v.  Bradford,   4  Jf»  f  S.  917.,  which  are 

profits  at  toast  a*  extrh^Ww»ho^asts»^  ere  o#  the  land, 


Vol.  I.  Oo 


.vi  iSitfmvoimmnmH, .-. 

•«2fr      -la  at  ibhfvr  vv.vtU*y?HM&k  *W&  ni  e^oroil'ox*  mi!  \ 

-   l    '         Juirf   dou*  **  bra  ffofa^PBd(rej*rfi1o9«uorf  ed*  ctf  t»d*>d 

lutojp'       f  ^J i  >t -Bop  olduy .  q  |ioii£gHi!C.fi£  uft  m< .-I  ^u.!.<»  a  \xmx>  •'■ 

jgS^        ™  *<i  *V>baNflffl»^  o.ij  jtid 

•  jV-odo  rbue  <•  boJriotfto  lad  &ri  ami*  ted*  Ma  3".nu<i 

^T5«r  3MKM  ^^^^^.w^^aN^ 


not  mlde  in      t*d  rwlvl«i  rf|^JWf'^W,^fPiPPSHfriXy  t*f*BTMrfAw 


which  he  let  ia    i  c 

loaging«:Htld,  lOWlll^.xa^;  ,   ^^     ;  ,;    <fl  ,.,.;[.„  ?£„f,  ^  fjfi.lh 

to^iJSSj1        'H*  plaintiff,  whp  was,  a,  ^^-^  ^^,S^ 

22SEZ*    the  5tb  -*****9  *9  *«  %  $  4%t  *^JW** 
«^jj«j^ii      awi  occupied  a  house  in  the  pafjugi  $!  .#.  /qtfft  #£**- 

Uaifetotedis-  *^^^»OTdktpartthefeofjn ..Wgjng*  x^g)aj#jtiff 
trained  for  poor  continued  in  the  occupation  t  of  t^e  bpuse  pn  tfyettyh 
day  of  September,  1881.  The  defendant  was  collector  of 
the  popr^rate  for  the  parish  at  the  time  of  iBstnng  tj»e 
warrant,  and  making  the  distress  hereinafter  rationed. 
The  defendant  being  such  collector,  on  the  13th  day 
of  September^  1821,  entered  the  plaintiff's  bouse  and 
distrained  his  good%  under  a  warrant,,  regularly  signed 
and  sealed  by  two,  magistrates.  The  jpte  on  which 
the  distress  was  founded  was  duly  made,  allowed,,  ,apd 
published*  The  sum  distrained  for  was  due,  in<  jre- 
spect  qf  thf  {Said  house,  for  half  a  year,  from  theT,5th 
o{J^nmriiXQ  the  5th  ofjufy,  1821,  and  the  same  yas 
regularly  demanded  from  the  plaintiff,  and  payment  re- 
fused  be|pfe  the  distress  was  made.  The  plaintb%  for 
the  last  twenty-five  years,  had  been  in  the  service  of  the 
ambassador  from  the  crown  of  Portugal  (to  his  late  ma* 

'mb%mtfjtewe  t¥;?hird»  w*^pw**t.;!f^y> 


f*t9iffju*a  ltd 

it  iii  ttl  »iJ(  f* 
if:  ?v  %*"J 
.«!•-■  *  >■-.  ii  •'* 

s  •  • .  -:  iz  u  ui 


IN  TlK ^Z&^ioVM&te  IV.  *Sf 

Of  bis  excellency,  in  South  A»dley-street,  which  it  at-  cflSi> 
taobed  lo  the  home  of  the  ambassador,  and  as  such,  had  r~ 
received  a  salary  from  the  ambassador,  payable  quarterly,  J£** 
but  the  piaii*r^*>^^  house.      *STvk 

During  all  that  time  he  had  officiated  as  such  chorister  r;f 

**tf*4M'&^m£&  Uftegk  *#  kW  daj^  «*lw 

*d*i^ei^  be  ^w1^"::; 

Tbt  ^bfii^JOriffidKfc  r«li^  artd,  according  to  the 
ritaal  of  that  religion,  k  is  necessary,  to  the  due  cele- 
fxritfidn  of  divide  service,  that  there  should  be  a  person 
WoHcfcte  as  the  plaintiff  did1  dliring  the  time  in  ques- 
tion. The  plaintiff  was  registered  with  the  secretary  of 
ttate  at  thbriste*  to  his  excellency  M.  DeSoaxa,  the 
late  minister  df  the  King  otPtntugctlf  and  the  said  M. 
%)e  Souza  was  received  as  such  minister  at  the  English, 
Court.  During  that  time  the  name  of  the  plaintiff  was 
affixed  in  the  sheriff's  office,  in  the  list  of  persons  in 
the  service  of  foreign  ministers.  The  plaintiff,  during 
the  period  for  which  the  rate  upon  him  became  due> 
acted  as  prompter  at  the  Hang's  Theatre,  in  the  Hay- 
Ihorket,  and  during  the  same  period,  and  at  the  time 
when  the  distress  was  made,  also  was  and.  acted  as  a 
teacher  of  music  and  languages,  from  aO  which  enbployJ 
inents  he  derived  pecuniary  advantage.  His  ebgag*- 
fheht  as  prompter  at  the  Kings  Theatre  wa»  absolute! 
and  (Contained  no  exception  of  die  times  when  he  might 
Be  engaged  as  chorister  in  the  chapel  of  tke  Portuguese 
ambassador. 

*  Q™pbe%fortbe^ltitiu#.    locate  3bpend4ufta 

t!hd  cori^tfet?^' td'tfe  put  '*&h '>&**&*& &L 

■'  Oof  e.  12. 
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raKR  '  a  1 2.  5. 3.,  whereby  ik  was  declared,  * n  That  all  write  did 
processes  that  should  at  any  time  thereafter  "be  sued  forth 
or  prosecuted,  whereby  the  person  of  any  ambassador 
or  other  public  minister  of  any  foreign  prince  or  siafci 
authorised  and  received  as  such  by  her  majesty,  her  &feirs 
or  successors,  or  the  donieetic  or  domestic  servant  6i  any 
silch  ambassador  or  other  public  minister,  might  be 
arrested  or  imprisoned,  or  his  or  their  goods  cfr  chattels 
might  be  distrained,  seized,  or  Attached,  should.'  be 
deemed  and  adjudged  to  be  utterly  null  and  void,  to  all 
intents,  constructions,  and  purposes  whatsoever."  The 
history  of  the  statute  and  the  principles  of  the  law-6f 
nations  on  which  it  is  founded,  are  stated  in  I  EL  Gmm, 
254.  Vattel,  6.4;  c.  19.  s.  120.,  *.  7.  s.  104.,  and  c.  8. 
s.  114.  Two  questions  arise  for  the  consideration  of 
the  Court,  first,  whether  the  plaintiff  is  a  domestic  ser- 
vant of  an  ambassador ;  secondly,  whether  the  warrant 
of  distress,  issued  against  the  plaintiff's  goods,  is  such 
process  as  to  come  within  the  meaning  of  the  act.  As 
to  the  first  question,  it  is  quite  clear,  upon  the  facts 
stated* in  the  case,  that  the  plaintiff  was  a  domestic 
servant  of  the  Portuspeze  ambassador.  Suppose  him  to 
have  been  -a  native  of  Portugal,  that  he  had  come  ovlr 
with  the  ambassador,  that  he  had  lived  in  his' house, 
and  that  bis  sole  employment  had  consisted  in  the  per- 
formance of  those  services  which  the  case  states  him  to 
have  performed ;  undoubtedly,  under  such  circum- 
stances, he  would  have  been  considered  a  domestic  ser- 
vant 6(  the  ambassador.  The  functions  of  the  plaintiff 
are  such  as  if  duly  exercised  will  entitle  him  to  the  pri- 
vilege claimed.  No  distinction  can  be  made  between  a 
chaplain  and  a  chorister,  for  it  is  found  as  a  fact,  that 
the  service  of  the  plaintiff  was  necessary  in  the  latter 

capacity, 
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edacity,  for  the- due  celebration  of  divine  service  in  the 
ambassador's  chapel.-  Then,,  js  the  case  varied  by  thf 
other  circumstances  that;  are  stated  ?f  Jt  mak^s  no  differ j 
ence  t|iatthf  plaintiff  is  not  a  nativ^of  the  ambassador's 
couatryi  fpr  it  has  \xxp  hejd,  {Jtyt  tfye  privilege  extends . 
to  the  natives  of  the  country  to  >vhi<?h  the  ambassador 
is  sent   Vattel,  b.4.  c.  19.  s.  1?*.*  diet,  per  Jx>rd  Mans- 

jSekt  in  JLockvMod  v*  Coysgarne.  (a).  Nor  is  the  case 
altered  >y  a,  residepce  out  qf  the  ambassador's  house, 
for  it  may  not  be  large  enoujjh  {6  accommodate  all  bis 
suite.  JViflmore  v.  Alvarez  (d),  Darling  v.  Atkins,  (c) 
The  teaching  of  languages  could  not  deprive  the  plainr 
tiff  oC  hi*  privilege,  be  did  that  only  when  not  employed 
for  the  ambassador ;  and  as  to  letting  lodgings,  that 
might  happen  to  the  ambassador's  secretary,  yet  it  can- 
not be  contended  that  he  is  not  protected.  The  only 
exception  in  the  7th  of  Ann>  of  employments  consistent 
with  the  service  of  the  ambassador,  is  of  traders  within 
the  description  of  any  of  the  statutes  against  bankrupts; 
but  the  plaintiff  does  not  fall  within  that  description* 
In  Triquet  v.  Bath  (d)  the  English  secretary  of  an  am- 
bassador was  held  to  be  a  domestic  servant,  and  the 
eess  issued  against  him  was  set  aside ;  and  the  same 
decided  in  Evans  v.  Higgs  (*),  Hopkins  v.  De  Ro- 

rheck  (f)%  in  which  latter  case  it  was  said  by  the  Court 
that  the  wprds  "  domestic  and  domestic  servant"  were 
only  put  for  examples  in  the  statute.  It  has  also  been 
held,  that  bond  fide  service,  as  domestic  physician  to  an 
ambassador,  would  entitle  the  party  to  protection. 
Locfaoood  v.  Dr.  Cbysgarne.    Can  it  be  doubted  that 

(a)  3  Burr.  1676.  (6)  2  Str.  7S7.     Fitxg.  800.  S.  C* 

(e)  3  WUa.  S3.  (rf)  5 JEterr.  147S.     I W.  Jf.  47!.    ■ 

(cj  2&*>  797.  (/)  *  T«  A  79.  ;  ; 

O  o  3  this 


tw&feft  jttePutaben  ,tytwppg >|NmQP*  qni  gooda*  eed 
t|i«  ooljr  <!M«ti<iP  M  haw**  wh*b«*  ttoaperty  aw^ag 
*?»  ft*  49MMlic4fifrwt.of  ^ambassador*  sftmito 
Jfodhwt*  Gpwuwtf  the  proflfNP  ,****:<..  ft*  wod  air' 
though  th*  eawoution  was  set  a*ide>*>nMotJstr  ifnwmd^ 
it  was  pot  evca  4Uggr«faq}»  thafciiprmwse  egtiaqtithe 
gpode  ww  not  withjje  the  igeeft)-*0Jif  die  *tatt|e**ad 
the  flame  observation  qpptifs  lo  JW^wrir^v,  //^.^  ; 

E.  Lowes  contwi  The  privilege  in  qucetitin  hpaerar 
been  extended  to  the  goedr  of  *n  ambassadors  servant* 
Noi>  ia  there  in  the  law  of  nations  any  thing  to  proteat 
the  goods  of  servants.  Even  the  ainheasariof  ia  net 
protected  as  to  all  his  goods,  vis.  if  brought  over^be  the 
purposes  of  trade,  Vattck  b.  4.  &.&.  «,  1 id..  And  k  ia 
quite  clear*  that  the  law  of  nations  does  not  extend  the 
privilege  to  any  goods  but  those  which  belong,  to  the 
etpbaflsy*  fo  the  present  case*  the  dignity  qt  the  as»» 
bassador  could  not  be  injured  by  tafcipg  goods  whieh 
did  not  bekwg  to  tbe  emhesiy;  so  tb#  no  inanltwouJd 
be  ogered  to  the  tfate  whence  be  catne,  and  no  brqeefe 
of  the  law  of  Mtipps  was  spaimiuqd*  Now  the  7  Am* 
c  J&  *aa<  ntatflgr  deetaiptory  of  the  law  of  aatitBsi 
DOtfctAg,  thanfiwQ  oas  fidl  within  it  whkfe  does  not 
cmslitQta^Urofl^iof thatla^  JfattiV  in  the 
cited  fer^tbepiamtiff;  M.  c,9..4v,lS0.  is 
speaking  of  tibaftfmwt  of  the  embassador's  fcbusefcnkh 
his  observation*  are  confined  to  them,  and  cannot  by 

(■)  *£«rr.l7St. 

any 


IK  THlMttfifitf  ffel^  KUSOl^K  IV. 

jaf4'>8?'^tbte  by  JfedhjN 

ftfo  **&'>£  t&f  «<0*nttet  ^Mk^ie^W  Va»%K*rtrffl: 
sai"^«|flritii^etf^^  94 

M  aiOiTJquoqu^togrtfc™*  tab***' 

tdr  {ramonfe  dceetsta,  f*gowri*ntoi»*  «?t  *I  4bhRfme»* 
dabiti  eapi  isskiopasse*Qiee  per  JadidotUm  ■  ttdfaeitv  ***i; 
qubdqwdspi  votaotumtoii  ivigfe <wtos«tt  Namonmi* 
ooaetia  state  *te£etfttdsh*^t**'  qaes  restftoetelsariM 
qitam  w*  ^wwMnvtmlgk,  ^qplioa  ei  «it  ieontft**" 
There  is  not  in  those  passages,  a  single  syllable  relating 
to  aqr^gfeods'tof'  thow§  of  tfc*  embassy,  there  is  not 
even  ev  attusionuo  Ae  foods  of^Ute  ambassador's  ser- 
mant*  ,  ^#Kit*c^  ^  De  foro  legatonini,"  e.16;  ««tk 
coatirib»legate*uai,''  H*^  only  of  their  person*}  im- 
munity, -  and  not  of  any  privilege  extended  to  thefr 
goods;  .and  afterwards  peaking  of  the  wives  rf  aaa* 
bassadoi%  be  says,  "  Uicores  com  asajdiitfe  inter  leg** 
tatfem  quakes  swmeraodat  ;ff  and  after  citing  qeveral 
authorities^  he  adds,  *  undo  me  bow*  earum  recte  a*» 
resto  detineqtijr,  si  detente  alquando  fiierim***  Banket* 
skoei  then,  by  expressly  mentioning  the  goods  faf  the 
wife,  makes  a  distinction  between  her  and  the  rest  of 
^womitee*1  as  to  that  prmfege,  JWgapfetf,  fci  to  offlcb 
of  wabassador,  c.Sfc,  puta  aqasare*  *hethei"*ftte  Juh* 
bessadvrfs  goods  and  fiirniture  are  notf**^iifl|Nibs*' 
lijttt  ftp  «*  exeontioA,  as,  for  iiistnncMaJtfce^itfi*  of 
bia  hmse*  &c  Loctnod  v.  Ur«  O^flrrar^awd  J*h- 
/aMsr  v.  JXryfe,  do  not  by  any  means  estattsh  that  the 
goods  are  protected* '  ;If  those  oases  are  authority  fo* 
any  purpose  in  the  present  ease,  they  are  in  favour  of 
the  defendant,  for  the  decision  of  the  Court  was  against 

Oo4  the 
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«MiS.      the  privilege  upon  crttoer  grounds.     The  question  a*  to 
the  protection  of  goods  was  not  agitated,  and  the  stone 
may  be  said  of  DelvaUe  v.  Plomer.  (a)     Bat,  even  if  the 
Court  should  think  that  die  goods  of  an  ambassador's  ser- 
vant are  privileged,  still  it  is  Veiy  doubtful  whether  the 
service  in  this  cate  wits  such  as  to  bring  the  plaintiff 
within  the  statute  of  Ann.     Triquet  v.  Bath,  Boom  v. 
Higgs,  and  Hopkins  v.  De  Robeck,  decided  nothing 
more  than  that  the  statute  is  not  confined  to  menial 
servants.    It  cannot  be  collected  from  any  of  them  that 
service  at  the  ambassador's  house  is  unnecessary,  and 
unless  that  be  held,  the  plaintiff  cannot  have  judgment 
in  this  case.    Seacornb  v.  Bawling  {b\  Malachi  Caro- 
lina!* case  (c),   Poitier  v.  Crota  (rf),  Heathfidd  v.  Chil- 
ton (*),  shew  that  the  contrary  opinion  has  prevailed. 
Besides  this,  plaintiff  bad  another  engagement  incom- 
patible with  the  situation  of  a  domestic  servant. to  the 
Fortugueze  ambassador.    The  case  states,  that  he  was 
engaged  as  prompter  at  die  Opera-house,  without  any 
reservation  of  liberty  to  absent  himself  when  his  service 
to  the  ambassador  required  it.    Masters  v.  Manby  {/) 
and  Darling  v.  Atkins  (g)  shew  that  this  objection  is 
deceive.    Lastly,  in  Vweash  v.  Becker  (A),  Lord  Ellen- 
borough  says,  that  there  cannot  be  any  great  mischief 
likely  to  fensue  from  the  personal  restraint  of  the  prin- 
cipal, if  his  functions  may  be  delegated  to  .  another. 
There  is  no  reason  for  supposing  that  the  functions  of 
'  ^the^^dntiff  could  not  be  delegated  to  another,  and 
"  ffiftre(bfe,'fc  icnot  clear  thw  his  person  is  free  from 

.  ■  .'t/it'.'i.  »   r  ...-  .-i     •  * 

(c)  1  Wilt.  78.  id)  1  BL  48. 

'(e)  4  »wr.  2015.  (/)  1  Jhtrr.  401. 

(t)  *  ffifr.  »  (A)  *M*  i  &  m 

arrest ; 


■J  *&Ci:lD* 
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arrest;  a  fortiori,  theft  Thit^wJ* >  mw*  b^^aWfy  to  a      ,tMS» 

»  •  •    «     •     .-.':     '  •      >Tr,>\<\  v  <^  *■  :\  v»  h--a  vf  -. :  < 
Ctoaj^foreply,    This  i^ft^  faB*  iw^.ft^^ny 
attempt  has  t*efc  ^  to;  etuftbslh  *haJv*J^p*iqB*ge 
fcoridrrcdiupon.  fhetpersdnpof  a*  amhasftidcff's  seraapt 
doe*  »t  equally  apptyto  hia-\gdDds.    All  the  fapign 
-writers  *ho  have/been\  citad,  first  stata  what  are  tfee 
privileges  bf  the.  ambassador  and  then  go  <wrto  say, 
that  the  <<oomite6«le|gat0tfura"  sfcett  enjay  the  woe 
privileges*     It  »ia>'  howeter,:  unnecessary  to*  resort  .to 
them,  the  words  of  the  7  *a7tf|.  c.  12*  &  8.  beiQg  decisive* 
"  All  writf>  &c  whereby  the  person  of  any  ambassador 
or  his  domestic  servant  may  be  arrested,  or  his,  or  their 
goods  or  chattels  may  be  distrained,  shall  be  void."   The 
word  their  must  necessarily  iftclude  the  servant*,    If 
any  other  construction  be.  put  upon  it*  the  portfolio  of  a 
secretary  containing  the  ambassador's  dispatches  may 
be  seized.    It  is  clear,  that  this  objection  Was  never 
thought  of  in  Lockwood  v.  Dr.  Coysgarne,  or  Delvalle  v. 
Plomer\  for  it  would  have  disposed  of  them  at  once,  and 
the.  latter  would  never  have  been  left  to  the  jnry  on  a 
question  of  fact  had  the  law  been  clearty  against  the 
plaintiff.    As  to  the  nature  of  the  service  in  Pettier  v. 
CrotOi  Locinoood  v.  Coy*g*rne>  Fontimer  v.  Jfg&  Barfing 
v.Jtfcins,  Madert  v.  Monty,  Seacomkv*  Bvptfag*  Mala~ 
chi  Carolina?*  ease*  and  Htatkfidd  v.  CW^th^senvice 
would  have  entitled  the  servant  to- the  prfrUfg*  claimed, 
had  k  been  actually  and  bonA  fide-  performed}  fapa  in 
each  of  them  it  was  disallowed  on  the  ground  of  fraud, 
and  on  that  ground  only.    Now,  the  service  performed 
by  the  plaintiff  was  an  important  one, .being  necessary 
to  some  of  the  most  solemn  ordinances  ef  the  Roman 
'  Catholic 


Nwiar 
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lflttt  Catholic  religiooy  and  antes*  the  plaintiff  be  privilege* 
as  he  claims,  the  ambassador's  chaplain  may  be  arrested' 
when  he  is  proceeding  to  minister  at  the  altar. 

Abbott  C.J.  This  was  as  action  for  breaking  and 
entering  tbe>plaiotiff's  house,  and  seizing  and  distraining 
bis  goods.  The  defendant'*  ease  rested  upon  a  warrant  • 
to  distrain  for  the  non-payment  of  pooivrates.  It*  is 
found  by  the  case,  that  the  plaintiff  is.  a  Jfofttfi-bafii 
subject;  that  he  occupied  *  house,  of  which  he  let  out 
a  part  in  lodgings;  that  he  was  a  teacher  of  languages, 
and  prompter  at  the  Opera4iouee.  My  opinion  is 
founded  upon  one  point  only,  viz*  that  the  action  is1  for 
taking  the  plaintiff's  goods,  and  not  for  arresting  his 
person;  as  to  which,  I  give  no  opiqion.  The  question 
arises  upon  an  act  of  parliament,  framed  in  very  general 
terms,  "  That  all  writs  and  processes,  whereby  the  per- 
son of  any  ambassador,  or  other  public  minister  of  any 
foreign  prince  or  state,  authorised  and  received  aa  snob, 
or  the  domestic  or  domestic  servant  of  any  such  ambas- 
sador or  ptber  public  minister,  may  be  arrcated  or  im- 
prisoned, or  bis  or  their  goods  or  chattels  may  be 
4istt*taed,  seised,  or  attacked,  shall  be  utterly  void/' 
The  expression  is  certainty  large,  but  the  act  itself  was 
only  declaratory  and  in  confirmation  of  the  common 
law.  It  mltsl,  therefore,  be  construed  according  to  the 
common  law,  of  which  the  law  of  nations  must  <be 
deemed  a  part  Adopting  this  rule  of  construction,  I 
am  of  oJriaiM,  that  whatever  is  necessary  to  the  con- 
venience*** an  embassador,  as  connected  with- his  rank, 
biadmUs,  and  his  religion,  ought  to  be  protected ;  but 
tbmt  ao  ^i»Nnpck)n  from  the  burthens  borne  by  other 
BritM  ttfbjptt* -ought  not  to  be  granted,  in  a  case  to 
r      '.—>-'*  which 


ni  rag  Fot^nTH  Yw»  m  GBQRBfi  IV.  M8^ 


whj^hthe,  reason  of  the  exempt***  (feet  not  apply* 
I  do  Ml  say  that  (be  servant  annas  reside  in  the  am- 
bassador's home*    I  do  aoh  say. that  he  way  not  have 
an  house  fit  and  convenient  for  his  situation  as  the  ser» 
vtotof  aaaflabaasador,  nor  that  the  furniture  in  such 
an  house  will  not, be,  privileged.    But  the  (pets  of  this 
ease  are  widely  different  from  those  which  I  ham  men* 
tinned.    In  this  instance,  the  servant  1st  a  part  of  the 
house  in  lodgings.    Stash  an  house  was  not  necessary 
for  the.  personal  convenience  of  the  plaintiff;  and,  there- 
fone^  could  not  be  necessary  for  that  of  the  ambassador, 
his  master*   If  we  should  decide  that  the  privilege  given 
by  the  law  of  nations  extends  to  such  a  case  as  this, 
every  servant  of  an  ambassador  might  take  a  large 
house*   for  the  purpose  of  letting  it  oat  in  lodgings, 
and  enjoy  an  exemption  from  the  payment  of  taxes* 
Such  a  privilege  is  absurd  in  itself,  and  not  at  all 
.  veithin  the  reason  upon  which  the  rights  of  ambassadors 
are  founded    I  am  very  sure  that  it  cannot  be  the  wish 
of  any  ambassador  that  his  servant  should,  by  colour  of 
those  rights,  inhabit  such  an  house  for  suoh  purposes, 
without  contributing  to  the  public  taxes  of  the  country 
where  he  resides.    And  I  think  that  there  itfjmtfctng 
in  the  law  of  nations,  or  the  statute  of  the  .7  Attn. 
c«  12*,  which  entitles  the  plaintiff  Ao  rtoeror  i*  this 
action*     Judgment  of  nonsuit   must*  therefore,   be 
entered  « '  '    ■ '  <<  x   <•  •  ■• 

*  ,        .  .'  *    j   ii  ■-  it.* 

Bayl^x  J,    This  w  not  the  case  of  enamel  oP  the 
person  of  an  ambassador's  servant,  nor  am  the:  goods 
seized  such  as  were  necessary  .in  a  twdehtei0f>tha4<de+<4 
soription  which  the  plaintiff's,  service  to  taembaajadnri, 
required.   The  plaintiff 'a  counsel  cWipaanttnmtifriiiedv 

exemption 


Nmfft*. 
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#}0£3.      exemption  of  all  goods,  without  entering  into  the  ques- 


NOTXLLO 


tion  of  their  being  necessary  or  not*    The  consequence 

agamst       of  such  a  doctrine  would  be  to  enable  the  servant  to 
Toooood* 

abuse  that  privilege  which  was  intended  for  the  ambas- 
sador's convenience  and  not  his  own.  Notwithstanding 
our  decisibn  hr  favour  of  the  defendant!  the  plaintiff 
witt  still  be  able  to  execute  all  the  necessary  fractions 
of  his  office.  For  these  reasons,  I  concur  in  thinking 
that  the  plaintiff  is  not  entitled  to  recovefi    • 

Holroyd  J.     I  am  of  opinion  that  the  plaintiff  is  not 

privileged  under  the  circumstance*  of  this  case.    It  is 

contended,  that,  by  serving  the  ariibassador,  he  is  ent 

titled  to  an  unqualified  exemption  of  all  bis  goods  from 

seizure  for  taxes  or  otherwise.     Even  supposing  him  to 

be  a  domestic  servant,  he  cannot  have  a  privilege  t6  that 

;  extent.    The  privilege  is  conferred  by  the  law  of  nations, 

*  in  order  that  the  ambassador  may  not  be  prejudiced  in* 

■    his  dignity  or  personal  comfort ;  it  is  not  given  for  the 

,   benefit  of  the  servant    If  the  debt  for  which  the  seizure 

"    %  was  mode  had  arisen  out  of  the  plaintiffs  situation,  as 

1  k    *    servant  to  an  ambassador,  the  result  of  this  case  might 

;    have  been  different.     But  that  was  not  so,  nor  can  the 

'    ambassador  be  at  all  prejudiced  by  that  which  has  been 

■   .*  •  ■    dbftet'    The  reason  of  the  privilege,  then,  does  not  ap* 

>.,   >  .    ply  Hi  this  instance;   the  plaintiff,   therefore,  cannot 

\,w# ,.  ',  ~htfve  the  benefit  of  it,  and  judgment  of  nonsuit  must  be 

".     .■'./'.^  *w>no«me$d. 

!ili  \  7  v':  *  "    ,  '  4' •  '  • '  '  Judgment  of  notwuit. 

/jju'    •     «  .    .   i.ir  Mi*  *  •   ■ 

v      ■         •    ,  j  i'i  —   .  •  . 


J  t  .  • 

H    : 


in  THfc  Fourth  Yea&  of  GEORGE  IV. 


The  King  agaimt  Sir  John  .Fenton  BouetUY,  *«*****. 

Bart,  and  Robert  Fisher,  Gent,,  Lord  and 
<    Steward  of  the  Manor  of  Mere  and  Forton, 


]yjT ANDAMUS,  reciting,  that,  at  a  customary  court, 

holden  for  the  manor,  of  Meer  and  Forton,  No*  steward  of  a 
vember  23d,  1  Ml,.  John  Booker  and  Mary  bis   wife  T^mT^ 
attended  for  the  purpose  of  making  a  surrender  of  a  ^SSr^Ju' 
piece  of  copyhold  land,  of  and  within  the  said  manor,  £? i^aSom 
then  lately  sold  by  the  said  J.Booker  to  one  Robert  *******&, 

"  "  and  admit  A 

Stewart,  who  also  attended  the  said  court,   to  obtaio  Hetum,  Una 

then  its  custom 

admittance  thereto,   according  to  the  custom  of  the  within  the  ma. 
manor;  and  that  the  lord  and  steward  refused  to.  re-  pmm,  w*SL 
serve  the  surrender,  and  grpnt  admittance  to  Stewart  $  toma^te^anT 
commanded  the  lord  and  steward  of  the  manor  to  hold  SLSuL^SfLt,. 
a  customary  court  for  the  manor,  and  receive  a  surreo«-  ^tmJ2°r|ll. 
der  from  J.  Booker  and  Mary  his  wife,  of  the  said  ***** **  *  Pur- 

.  chaser  by  sur- 

piece  of  copyhold  land,  and  grant  admittance-  thereto  render  or  other. 

wise,  of  any 

to  Stewart,  according  to  the  custom  of  the.  manor*    The  lands,  &c 
return  by  the  lord  and  steward  set  out  the  following  nor,  be  Afn 
£u*toin :    that  if  any  person,  not  before  hehfg  a  cus-  o^adniWooT 
iomary  tenant,  or  not  dwelling  within  the  manor,  shall  J^*""111" 


lake  any  estate  as  a  purchaser,  by  surrender  or.othef-  wMchk  penally 


years*  value ; 
tout  persons  already  being  customary  tenants  or  resident  within  the  manor,  pay  another  and 
m  smaller  fine  to  the  lord  upon  so  taking  any  such  interest ;  that  j9.9  haling  purchased  the 
equity  of  redemption  of  a  customary  estate  of  considerable  value,  afterwards  and  before  be 
was  admitted  to  that  estate,  purchased  the  land  in  question,  being  a  small  customary  estate, 
In  order  to  be  admitted  to  that  first,  and  so  elude  the  payment  of  the  larger  fine,  whenever 
he  should  apply  to  be  admitted  to  the  larger  estate,  and  by  that  means  to  defraud  the  lord 
of  his  said  fine.  Upon  exceptions :  Held,  that  the  return  was  bad,  for  that  B.  might  law- 
fully make  such  second  purchase  in  order  to  avail  himself  of  the  custom  in  favour  of  tenanta 
of  the  manor. 

SembU.  That  if  the  second  purchase  were  fraudulent,  still  the  purchaser  would  be  en. 
titled  to  admittance,  but  would  not  be  thereby  enabled  to  avail  himself  of  the  i 

wise. 


.MS&       wise,  of  any  lands  pr>  tenements,  castott&ry  within  Ate 
iWkTwo     manor,  <  tfrat  then:  he  shriTpay  fc*> hit  fine  ftnto  the  lord 
jj&to*^      of  the  manor  lor  the  time  being,  as  the  lord  and  he  can 
agree ;  and  {hat  the  custom  hlu  been  to  assets  audi  fine 
at  ihe  fall  amount  of  twor  jteartf  abtaal  v«ta*of>tbe 
estate;  and  that  persons  being  customary  tenbntetftbe 
manor  have  paid  another  And  smaller  fine  tmto  the 
lord  of  the  manor  for  the  time  being  on  such  admission. 
It  then  set  out  the  following  facts.    Before  the  2Jd  of 
September  last,  and  before  the  holding  of  the  Custom- 
ary court  for   the  manor  as  in  the  writ  mentioned, 
and  the  attending  of  J.  Booker  and  Maty  his  wife; 
and  Stewart,  at  the  court,  Stewart  had   become   the 
purchaser  of  the  equity  of  redemption  of  certain  cus- 
tomary lands  and  tenements  within  the  manor;  such 
equity  of  redemption  being  previous  to  and  at  the  time  ' 
of  the  purchase  thereof  by  Stewart,  the  interest  of  one 
W.  S.  Littler;    Stewart,  on  or  about  the  2£d  of  Sep- 
tember last,  and  before  the  holding  of  the  sard  court,  fa 
the   said  writ  mentioned,   caused  a  notice  in  writing 
to   be  served    on    Sir.  J.  Fenton  Boughey,  Whereby 
(after  reciting  that  he  the  said  R.  Stewart  had  pur- 
chased the  interest  of  Littler  in  certain  lands  and  tene- 
ments, copyhold  of  the  said  manor,  comprised  {in  a 
surrender  made  and  passed  at  a  court  held  for  the 
manor,  on  the  8th  day  of  October,  1811,  by  Littler,  to 
if.  Mounijbrd  and  A*  Mountfbrd,  subject  to  *  proviso 
for  redemption  and  resurrender  of  the  premises,  on 
payment  by  Littler,  or  his  assigns,  on  the  25th  day  of 
March,  1822,  or  any  subsequent  25th  of  March,  daring 
his  life^  on  six  months*  previous  notice,  of  900/.  to  M. 
Mountfbrd  and  A.  Mountfbrd,  their  exeetttora,  fcc)  be 
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g}ve  notice  that  be  intended  to  pay  off  tbe  skid  Mm  10ii. 
*>f  SQQL  on  the  *5th  daSr  of Mwti,  lS2q  in  pursuance  ^"XSft 
of  the  above  condition.  At  the  tin*  of  Btematf*  J*mm 
making  such  purchase  of  the  interest  of Uttttr  in  the 
eeidt  messuages*  lands*  Ac*,  as  stated  in  the  notice, 
<gtawrt  was  not  a  tenant  of  i  the  manor;  or  dwelling 
within  the  same,  and  hath  not  at  any  time  since  bee- 
come  each  tenant*  or  been  dwelling  within  the  manor, 
rand  the  customary  lands,  &c.  referred  to  in  tbe  no- 
tice, are  of  the  annual  value  of  2S4/.,  and  hi  caqe 
Stewart  should  pay  off  the  said  sum  of  300*.,  not  being 
a  customary  tenant,  and  not  dwelling  within  the  manor, 
should  take  an  interest  as  a  purchaser,  by  surrender 
or  otherwise,  of  the  last-mentioned  lands,  &c,  he  would 
fre  liable  to  pay  a  fine  upon  bis  admission,  according 
to  the  custom  above  set  forth.  The  piece  of  copy- 
hold land  in  the  writ  mentioned,  as  having  been  Sold 
by  the  said  Booker  to  Stewart,  is  of  very  small  extent, 
being  in  extent  less  than  half  an  *cre  of  land,  and 
of  very  small  annual  value.  Stewart  purchased  the  said 
piece  tof  copyhold  land  in  the  Said  writ  mentioned, 
from  J*  Booker,  after  the  purchase  made  by  him  of  the 
interest  of  Littler,  in  the  said  lands  and  tenements 
stated  in  bis  said  notice,  in  order  that  be  (Stewart) 
might  be  admitted  to  the  said  piece  of  cupyboW  land, 
according  to  the  custom  of  the  manor,  and  might,  by 
auph  admittance,  become  a  customary  tenant  of 'the 
manor,  before  he  should  take,  by  surrender  or  other* 
wise,  the  customary  lands  and  tenements  mentioned 
in  the  notice  of  him  the  said  Stewart  $  and  fa-  the 
purpose  thereby  of,  avoiding  or  eluding  the  payment 
of:  the  fine  which  would  became,  flue  to  the  lowi  4f 

the 
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shoald- ^ttr«dahWBh«^thMMM^  «ai  if  ikpHilii  m#\. 
d«fr«i&ng««6e  4«rd  «f  tW  ft*,  j*ya***-*a»*r*4g**> 

that  wbeir  R*  $$**ttrt  applied' to  btf  admitted  1^*0  4ka 
smaller  tenement,  distort  hail,  -and  stili*ha%«  bfcapkte 
tenant  to  the  larger  tenement.    Si^^hdly,  tfaatl^Aw 
not  appear  that  there  is  any  cugtotfi  competting  the 
purchaser  of  several  tenements  to*  be  admitted:*  then 
in  the  order  in  which  the  purchase*  weae aiad*»  ^Thirdly,: 
that  the  interest  whith  J8.  fitoMtf  purchased  4a  the. 
larger  tenement,  wa*  merely  an  option  toreparcbrtsr  it, 
contingent  upon  ZMOa>%  living  till  the  25th  of  Matioh, 
1822;  therefore,  at  the  time  of  his  appryfeg^obead* 
mitted  to  the  smaller  tenement,  it  una  ia*poe*Me  for* 
htm  to  Readmitted  to  the  larger,  or  to  know  whether 
be  ever  could  be  admitted  to  it.    Fourthly,  that  at  all' 
events  Stewart  was  entitled  to  be  admitted  to  4he  smeJkr: 
teoeaMtit,4md  the  question  is  merely,  as  to  -tbequaftttnui 
of  fine  which  he  ought  to  pay,  in  ease  he  sbooktifcecn^ 
after  be  «<h»itted  to  the  larger  tenement,  wfafeh  ie*i* 
proper,  subject  of  an  action   after  such  admittance* 
Lnrif,  thnuftma*  k«ea«bicd  to  bring,  himself  with- 
in the  custom   by  any  mode  in  his   power,  and  to 
be  adipktfld^K  ijot  adig&q}  .to  any  tenqapqt  which  he 
may  have  purchased,  without  regard  to  the  lord's  fine. 

1       As 
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efce  tQOMM  in,    An  hair  may  be  eamyalkri  to. 

'  in,  but  then  the  lord  has  no  tenant.    So  a.  samr 
may  by  special  custom  be  compelled  to  be 
smmittad,  Km§  ▼.  IHWsJaa  (&h  but.  no  aoahi 
tlatrd  oirthis  rtiunrs,  aar  ha*  any  mmmdat  I 
tapmttJfogfarmi.    TbeieettidolyaotioB^i&elaari 
tbeiaee  of  the  return*  for  mries*  there  be  a  custom,  to 
reatrain  hiny.tbe  puacharer  of  several  custosaary  tenet 
Mrti  he*  a  right  to  be  admitted  to  them  m  aapjprder; 
that  he  pleaar^jutf  therefore  a  return,  that  the  party  had 
parcbaMd  ^oetbev  tenement  before  the  <ae  i*  question, 
bat  '«*  abewrog  auch  a  custom,  it  no  answer  to  the' 
wwt*   As  botbe  third  objection,  it  must  be  coUecjtedfrom; 
the  retucn,  that  the  Mtxmtfvrds,  to  whom  IMtkr  had 
mortgaged*  were  admitted  to  the  larger  tenement*  and., 
than  IMtUr  would  have  no  estate  which  ho  could  «urn. 
rends?,  far  an  equity  of  redemption  cannot  be  WV; 
remm*»dr  £f ng  y>  King  and  JnotJkr+{t)    J**  fa*} 
JUtftaor  Stewart  a  right  to  pay  off  the  mqrtgagi  hrfhufi 
the  fi6th,of  A&r«ft»  1822 :  the  Mm*$fanU  might  Js*ve 
refcsed  tfe«ecet?e  it  before  that  time*.  It  was^ibearfosjsv 
q»xta~  uncertain  whethbr  Staamt  would  .ewor.be  ».%t 
aitnationrto  ihurn  admittance,  for  Xante's  rtmrijflmt: 

■.  .     .       .  ...      <J      .-. 

(a)  5  J1.  ».  404.  (I)  &>JA£  »!.  (c)  *  J*f  F.  360.  - 
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mnH  thfii  Iflttftr,  might  have  dfad  WfrM*p  iflftrnflrh  <yj«M  bft. 

ami   i£..ODOIL  II  tinhstflllfTlt  MlfrMflP tflTWl  fO  ■^M>  "faaiHgA  t#\ 
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the  teoem^t  p^cljA^of  J5f/<Jfr*  fyfwld,  b^^Wffr 
that  tb?  faroer  txausactiou  *fas  fraudulent,  ha  might 
still  be  liable  to  the  4arge?.  ijue. :  Btytftfrf  qye#iapaa  to 
the  amount  of  the  fine  doc*  xu>tapjse.hpn^4b);4^iino 
at  all  is  due  until  after  adouttanee,  iter  y,  Loa;i  of  tM$ 
Manor  of  Hendon{b\  Graham  v^&me($,  Bcbarfs 
case,  (d)  Lastly,  there  h  not  wy  preface  for  inciting 
fraud  in  this. case.  There.  i&  a  .custpm  m  the,  maport 
that  customary  tenants  shall  be  admitted  to  ajiy  ten**, 
menu  which  they  purchase,  upon  payment,  of  asmalier 
fine  than  other  persons,  and  Stewart  has  openly  and 
fairly  endeavoured  to  avail  himself  of.that  costom  .which 
by  law  he  may  do.  It  is  admitted  that  the  purchase 
from  Booker  was  a  bona  fide  purchase,  for  (he  return 
does  not  state  any  thing  to  the  contrary,  (He  wfis.then 
stopped  by  the  Court.) 


W.  E.  Taunton  contra.  The  cases  cited  on  the  other 
side  do  not  apply  to  the  present  The  return  is,  for  the 
ptupose&  of  this  argument,  admitted  to  be  true,|ftnd  /&? 
j*turn  charges  fraud.  It  states  that  Stetwirtpurchase4l4ie 
piece  of  land  in  question  from  Booker,  in  order  tbatfc? 
might  become  a  customary  tenant  of  the  manor,  before 
he  should  take  by  surrender  or  otherwise,  the  lagfl*  pur- 

'    '      (a)  112&MM85.    "  (*)  S  T.  It.  484.         '* 

(c)  1  Sw/,032.  (d>  4Cb. *&  *. 
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chased  afUttkr.    It  charges,  that  he  did  that  for  the*      ifcjft 
purpose  of  thereby  Avoiding  land  ehidiitgthe  payment  of     jgjg** 
the  fine,  which  would  become  tffce  to  the  Ion!  of  thtf  -  r 

add  manor  by  virtue  of  the'ctistkrai  above  set  forth, 
whenever  Stewart,  not  being  a  custoniary  tenant,  should 
datm  to  be  admitted  to  those  lauds,  and  df  depriving 
arid  defrauding  the  said  lord  of  the  fine,  payable  ac- 
cording to  the  custom.  The  return,  therefore,  expressly 
charges  fraud,  and  the  party  may  bring  an  action  for  a 
fidse  return  if  that  charge  is  groundless.  It  is  also  ma- 
terial to  observe,  that  Stewart  Actually  gave  notice  to  the 
lord,  that  he  meant,  at  a  certain  time,  to  pay  off  the 
mortgage  upofr  the  estate  which  he  purchased  of  Littler* 
which  clearly  shews,  that  the  small  estate  was  pur* 
chased  for  the  purpose  of  eluding  the  fine,  which  would 
otherwise  have  been  payable  for  the  other. 

Abbott  C.  J.  I  am  of  opinion  that  this  return  is 
insufficient  in  law.  It  appears  that  there  is  a  custom 
within  the  manor,  that  if  any  person  not  being  a 
customary  teuant  takes  any  estate  as  a  purchaser,  by 
surrender  or  otherwise,  of  any  lands  or  tenements 
customary  within  the  said  manor,  he  pays  a  certain 
fine;  but  if  he  so  takes  such  estate,  being  a  customary 
tenant,  he  pays  a  much  smaller  fine.  The  ford  eon* 
tends  that  no  person,  intending  to  purchase  and  be 
admitted  to  a  large  estate  can  bring  himself  within  the 
custom  by  first  purchasing  a  smaller;  and  the  return 
charges  that  Mr.  Stewart,  under  such  circumstance* 
purchased  the  smaller  estate  for  the  purpose  of  de- 
frauding the  lord.  It  is,  however,  for  us  to  decid% 
whether  or  not  the  circumstances  disclosed  in  the  re* 
Pp  2  turn 


iftttJ  Mn  ednrttfeermlraiktbia  lhwt  ,<&«*  bpri&ifaeaiurtpn* 
pAfariffrsayrtlprttlM^  don  lfcsnaydbtfa£s  bdiatqufatkn? 
vfefherilth*  jtafecbaseto&fcbe  amaUafefeeneiiunft  beaunbe 
notnfeem&ifidtv  butRrthftt/isfa/  qoc6fcionKcrf;ikclu  ifrtbe 
Befcuta  hadTrtetedthatth*  wTjaUflP^frrfMrtep^rtw^cdotir^ 
qbh*  £i*honld'faflr«i  tjttightittaft  wa-oughfeaot  to  Mnt 
the  ptortyby  thisrpiwlrDgdti  w  writ,  finktbeftrhofWDukl  be 
mdeavuuring  to  *iml  bimaelf,  ofi  rtbe  custom  without 
being  really  and  truly  atostanwy  (tenant  of  the  mwr. 
ikt  upon  this  return,  it/n^^belafcerfil^t I ihepurcbtwe 
from  Booker  waft  a  bona  fide  transaction*  the.  party  has 
clone  all  be  that  can  to  make  himself  really  a  customary 
tenant  of  the  manor ;  I  cannot  then  say  that  this  is  any 
fraud  in  law,  and  a  peremptory  mandamus  must  be 
awarded. 

Batley  J.  I  am  of  opinion  that  this  is  a  bad  re- 
tard. The  mandamus- directed  the  lord. and  steward  of 
the  manor  in  question  to  accept  a  surrender  from  Booker 
and  bis  wife,  and  admit  Stewart  Until  the  surrender 
and  admittance  were  complete,  the  surrenderors  would 
remain  tenants,  and,  as  such,  would  be  liable  to  various 
4  bnrfbens}  They*  therefore,  had  a  right  to  insist  upon 
the  aooeptance  of  their  surrender,  and  the  admittance 
of  tbfe  surrenderee.  The  writ  is  resisted  on  the  ground 
of  firandiinlStaKjrrJt  bnt  no  fraud  in  law  is  alleged*  .It 
is  tntt  that  tbe  return  charges  fraud,,  but  thenitseU 
out  the  'Ckrciunstanctefi  which  am  supposed  to  constitute 
tWfraud^and  they<*bew  that  the  term  is  used  k\  an 
improper  *en$e<  It  Appears  from  the  Acta  stated,  that 
.*  party  whto  bad  conttfaeted  lor  the  equity  of  ledsmp- 
lioaof  aousteftiary  esttfte-  meant  at  a  future  tine  to 

purchase 
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penxjbaseathefegid  eatatfe,  audi  «ndtf»*unsetf  rttfibe  ad*  \ff§ t 
nrittack  .toufcd  davfovinMi  tinb  'Wia^tfltightftdljq 
obtains  smsHto  estate, >an  orUetoto*adaautynyel6  oP  Ae 
edttdin  iit)Avbuni<rfdooftoan«ryiitdtiatirt  gthfh^nndntno 
itiirittalffsysfaeto  qppstidn?  vbeiheffithbqMttfaMe  affitfas 
inwUeT«€W«teJ»jfr«adiActttio^no^  bntotfatt  oeifaas  oidjr 
to  the^rohsfcajiimd  ^^ wt^D^t3^hh(Vhfc4ittl(il 
mod*"  If  *be>  purchase^  te(  fadrai?  ooloumbh^  k  ii 
frwuhilent^batfiKiothl^nof  rt^i  klni  being?  sated*  1 
eannot^y  lh«ttfew^  is  ttriy  tftotid  in  the  preseqtcofte. 
But*  even  'admitting  that*  t&e  second  purchase  were 
fraudulent,  it  ifr  by  no  mean*  dear,  that  the  return 
would  be  sufficient?  for  then,  #ben  the  party  applied 
for  admittance  to  the  target?  estate,  the  lord  might  de- 
mand the  same  fine  that  would  have  been  payable  if 
the  second  purchase  had  not  been  made,  because  fraud 
cannot  assist  the  party  committing  it.  But  at  all  events, 
as  the  surrender  is  quite  free  from  suspicion,  and  no- 
thing amounting  to  a  fraud  on  Stewarf*  part  is  stated 
in  the  return,  I  think  that  it  must  be  quashed,  and  that 
a  peremptory  mandamus  must  issue. 

Holroyd  J.  This  return  is  insufficient  in  point  of 
law.  The  mandamus  issued  at  the  instance  not  orily 
of  Stewart  but  also  of  Booker  and  his  wife  If'  the 
parties  are  attempting  to  commit  a  farad,  the  whole 
transaction  is  void,  but  no  fraud  is  suggested  as  ft)  Booker, 
and  therefore  the  mandamua  should  go  not  only  to  com- 
pel the  acceptance  of  the  surrender*  but  aho  to  adnklt 
.Stewart  i  for  until :  admittance  the  estate;  h  not  com- 
pletely taken  out  of  the  fcu*refldtfft»n  If  thfelerttpan 
shew  fraud  dn  the  part  of  Sfemrt,  te  may  ^erbapa, 
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on  a  tonne?  ofc^kfa'ta,  tfcii  tKft  li^Ss  ndt  tf  ttfc- 
Mn^tetts^Wiihih  A^xri^in^thecti^rii;  ft  ffife 
case  tb*  kmi'toay  be  fetititUtf  to  d<*^  the  in^  fine, 
*hen<ttSmdrt<M&*  id  'ilK  irftortted  ti>  Ae  estate 
whitfc  lie  pbtttatod  ofit^i^;  Mtr  that  W  a  question 
Which  it  is  liitoetsWy  far  ** 'to  ttefcide,  at  the  returti 
does  Mt  contain  any  fcttfllcfent  tlfcgafcibn  of  fraud.  For 
thesb  reasons,  I  agree  With  the  lest  ot  the  Court,  in 
thinking  th*t  the  refera  mutt  be  ^hashed-  r 

Return  quashed,  and  peremptory  mandamus  awarded. 


Rex  against  The  Inhabitants  of  Whitchurch. 


before  the  ex- 
piration of  the 
term  of  an  ap- 


TjPON  appeal,  against  an  order  of  two  justices, 
Whereby  Joseph  Pierce^  his  wife  and  children,  were 
removed  from  the  parish  of  Drayton  in  Hales,  in  Skrop- 
shire^  to  the  parish  of  Whitchurch,  in  the  same  county, 
the  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court,  upon  the  following  case  J 

The  pauper,  Joseph  Pierce,  by  an  indenture  of  the 
7th  April,  1 798,  was  bound  a  parish   apprentice,   till 
twenty-one  years  of  age,  by  the  appellant  parish,  to  one 
■tin  than  Margaret  Dutton,  residing  in  the  same  parish,  under 
himldttDAiB*  which  he  there  served  her  for  six  years,  when  the  in- 


parish,  for  a      denture  having  still  three  years  to  run,  and  the  pauper 
year,  at  emu  faot  *  agreeisig  with   Mrs.  Duttotfs  foreman,  asked  his 


to  his _, 

and  told  her  what  Ha  lad  (tone,  and  aha  said  that  <hc  was  not  against  it  The  apprentice 
then  went  to  hh  new  place,. tad  lived  with  A.  B.  for  three  months:  Hel&  that  the 
service  with  A,  jt.  was  not  a  service  under  the  Indenture;  first,  because  there  was  not  a 
particular  assent  of  the  mistress  to  that  service ;  and,  secondly,  became  the  service  with 
A.  A  was  not  m  an  apprentice,  but  as  a  servant  tinder  a  connect  of  hiring. 

-      ~  mistress 


■n l^f rocj|  Ipayc. .  itor  ^^  into  viMithfflr  letripewr  tm  which 

*rSWrf#o.  ?*,;^f.nWlge%>.»»  ^-WSSJCneA  apci  UJd 
*«l  mis^es^,  ffJw  ~*«»4,  ,  ,.IV>^  *»»*.. she.  pas  .  *f* 

.and  in  about  f^^r^g^t.^lyi^  .^  Mb  J&ld  wif**" 
for  bis  clothes,  who  said,  "  she  hoped  he  lied  his  Dew 
place,"  and  he  said  "  he  did.**  Under  these  dream* 
stances  he  lived  with  Jenkinxm,  in  die  parish  of  Bees, 
three  months. 


** 


Nolan  in  Support  of  the  order  of  sessions.  The  ser- 
vice with  Jenkituonwa*  without  the  assent  of  the  mistrep 
of  the  Apprentice  to  the  particular  service,  and  therefore 
no  settlement  was  gained  under  it  In  the  first  in* 
stance,  she  only  consented  generally  to  the  pauper's 
going  into  another  service,  and  after  he  had  entered 
into  that  service,  die  merely  said  she  was  not  agaih&t ' 
it.  Now  it  is  clear,  that  that  does  not  amount  to  a 
particular  consent  to  the  service  with  the  second  master*  4 
which  is  necessary  in  order  to  make  it  by  construction 
of  law  a  service  with  the  first.  Sex  v.  Inhabitants  of 
CrcdUon.  (a)  < 

Gumqj  contra.    That  case  was  decided  ion  the  ground*  f 
that  the  sessions  had  found  as  a  fact,  that  there  was  no 
particular,  assent  of  the  original,  master  to  the  sufase-  <«""*""  > ' 
- quent  service;  but  in  this  ease  thtf  facts  are  different  °* '■"* 


(a)  1  East,  59. 


"Ml- 

iwtmi  imi.-j.i  *q 
m  Ion  >tr*   ^   t% 


for 


tad  xp^iiAicipgiig^^^b  «fi#e9tnBlfut^^)«Bm  is 
,ao,  expels*.  asseRt/ta^betatfWtfe  wi&  tb^Jte^.tfufcter. 

?v^cy  like,  tfecptfessnfc  oW*tf*rGft*L  hTbpwdtbe  new 
juaster>4ook  the  pauper,  as  tbtfvappttfjrtioe  qf.th#&raier 
/itutsttr.}  /Elm  question,  in  »*1L  capites  teen*  whether 
there  haft  been  a  particular  **$etf  to  the  seSrio*  with 
the  .sewiid  master  JUi*  v.  ifo  Mw&ombrthipfrB**** 
The  Mobf  Trmfy  mMe* Mm&rdest^rn  vi[      -^     - 

•  ;    •   *      «         ■    .    f        ♦   ,  .i    *  •  I        '    ,!     »■  'ill",.- 

r>  P<rr  Curiam.  Jhe  que*fc<m.  in -thi*  **W i%-  whether 
the  service  with  Jenkimon  was  a  servjc^^jiidfir  the  in- 
denture. It  is  clear  that  the  justice*  have  thought  that 
it  was  not ;  because  they,  have  confitqiedt  the  order  of 
removal.  They  have  not  said  so  in  express* terras,  for 
then  there  could  be  no  argument  upon  the  subject  before 
us;  but  they  have  left  it  to  us  to  say,  whether  the  con- 
clusion they  have  come  to  was  right  of  wrong*  We 
.are  clearly  of  opinion,  that  their  decision  was  light. 
.Much  subtlety  has  been  introduced  into  this  branch  of 
the  law,  of  which  some  of  the  cases  cited  furnish  es- 
staples,  Of  late  the  Courts  have  inclined  to  decide 
these  questions  upon  plain  principles.  In  this  case,  it  is 
impossible  tg  >say  that  the  pauper  served  Jenkinson  as 
an  apprentice  under  the  indenture.  It  does  not  appear 
that  Jenkinson  even  knew  that  the  pauper  was  an  ap- 
prentice. It  appears  that  Mrs.  DuitOn  had  consented 
to  the  pauper's  going  into  another  service  generally; 
but  then  he  had  not  mentioned  to  her  where  he  was 
going.     Afterwards,    when  he  had  hired  himself  to 

(a)  1  En*,  73.  (*)  2J3ott.  451.  (<?)  3  T.  R.  605> 

Jenkhuon 
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JWi^,^  <i^aed"'d^it^  4>ir'<fateatetf4   but     *3ttfe. 


dlrf  «otr  dfesedt  Mm  4t«/-b*t'*bef4  W*>.*d  «ftf*t*#  <*Wi-  f^, 
"'so*  U)4^t^^ttUl^  Wfk^^VItvb^\)efeh  tllged*  ttat  J*"£*j 
"the  «tibieqd€bt<A6Mbt^Vt&e  4ftt'*fe8ttfe  ii  stifltetent 
'  10  tank*' the  se<*tidf&t»vfc&  0  rt#ttee;  mider^tha  inden- 
*fare?  batPtte  <^traryW  established  by-  *^  v.&'lfefetfr, 
'aror^i?^^^)'^  Bttidfes,'  tttrtte*  these  dnWihstances, 
ahe  service  to  J5?^tit)A  ites  tifttWr  a  contract  of -yearly 
hiring.    The  patiper  serve*  uiktor  that  dofltrict  a*  a 
servant,  and  not  under  the  indenture  as  an  apprentice ; 
'  atid  verydffitaent  d  u  ties' ratafy^n  both  sides,  from  these 
difiet^erit  descriptions  of  service.    The  case  of  Rex  v. 
The  Inhabitants  of  Ashby  de  laZouck(b)  is  strongly  in 
point  with  the  present    The  want  of  knowledge  in  the 
'second  master,  and  the  hiring  of  the  pauper  as  a  ser- 
vant, are  common  to  both  cases;  and  those  facts  dis- 
tinguish this  from  most  of  the  cases  eked  in  argument 
For  these  reasons,  we  are  of  opinion  that  the'  service 
with  the  second  master  was  not  a  service  under  the  in- 
denture, and,  consequently,  that  the  order1  of  stations 
is  right. 

Order  of  Sesskftis  tftrlnred. 

(a)  l  JSaH,  285.  (*)  I  B.  £  Al  ll&  '"%tt    " 


•    . T ;  ' f*   V     r    :  • 

«       .  t  ,' 

*■  .'»     »i          V^l'fvivj 

"     ..... 

v  u^  (ipq     -^rl t    >** 

•  .  'i     <*«      p/jn  ;    jo  * 

i  .      -.  .A      *  ,<:"  — 

.  CASK,  i*,-EA£3t£&t3?6«Mw 

C.  so.,  th.  tlje  widow  pf  HfiOtaiB^r^fmd >ef  ^ii}dj^p,,frofa 

DBUOOr  tlftltf 

together  for  •      the  parish  of  JVbr/A  CoUingham^  in  the  county  pf  ffoftingr 

ymr  a  bouse 

and  garden,       Aaw,  to  the  parish  of  Fulbeck,  in  the  county  of  Lincoln. 
for  thTsantr     Upon  appeal,  the  sessions  dischajgpd  tb*  fl$frf  .subject 
JeriS^ey  *°  **  opinioa  of  this  Oiurt^njJ^etfpUpwi^caM i ;,,  v  , 
dnS^nt%?        T^e  Patti**'8  husband,  beiug  lt^al|y;s«##l  in.-Fitf- 
^LatdTtoe°t  ****  |I?am^  t0t  re*de  ^  North  CqUingfianh.  ju  Jfoe  j«jr 


rent  of  the         18 12,  where,  he  took  and  hired  a  house  ib^iqg  a  separate 

house  was  six  ^         «*•*-.  ■ 

guineas.    The   and  distinct  dwelling-house),  with  a  garden.  Sop  a  year, 

pauper  underlet  7   ,  , 

one  room,  com-  and  from  year  to  year,  at  the  annual  rent  of  61.  6s.9  and 
"interest  of  te  continued  to  hold  and  occupy  such  house  and  garden, 
^noeTdoor,  ***&  actually  paid  the  aforesaid  yearly  rent  for  the  same 
^arf^an*      from  the  year  1812  up  to  his  death,  which  happened  ifi 

'door. 


of  the  December*  182,1 ;  but,  during  the  last  four  years  of  hp 
garden  was  holding  the  house,  he  let  to  a  lodger,  at  thirty  shillings 
annum,  and  it  aryjeor*,  orjje  of  the  rooms  on  the  ground  floor.  The 
bytiie pauper  room  communicated  with  the  yard  appurtenant  to  the 
thaTLtbough     bouse  by  an  outer  door,  and  with  the  adjoining  rooms 


separateukiag  9?  &*  house  by  an  inner  door,  of  which  doors  the  lodger 
^^thTand.  ^^P*  l^e  ^y*'  ^8  ^ere  was  another.  outer  door  ' to 
that  this  was  a    tbe  house,  no  alteration  whatever  was  made  in  the  house 

tenementwitbin         •    ^^    ' 

the  meaning  of  or  doors  during  any  part  of  the  period  for  which  William 

59  c  5.  ftSQ.1    ^     ,  ,  n      m 

and,  secondly,  Barks  was  tenant  thereof.  The  room  was  let  unthr- 
one of  the         nished,  and  the  lodger  occupied  nothing  but  the  room, 

rooms  wss  un- 
derlet, still  the 

bouse  continued  to  be  the  separate  and  distinct  dwelling-house  of  the  pauper  within  the 
meaning  of  thatMMsV 

and 
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and  William  Barks  was  assessed  and  rated  for  the  en- 
tire home  to  the  poor,  the  highways,  and  king's  taxes,     xte^w 
and  paid  such  assessments  during  the  whole  of  his    ^^Jj'jL 
tenancy.  In  the  year  1810(a)*  the  pauper  boaA  fide  hired       «£^£ 
a  piece  of  garden  ground  in  the  parish  of  North  Colling*   Q*u*qh*m> 
kaM)  for  a  year,  at  the  rent  of  SL  15*.,  which  ground 
he  actually  occupied  for  a  year,  and  paid  the  said  reftt, 
and  continued  in  the  occupation  thereof  up  to  the  time 
of  his  death. 

Nolan  and  Fyna  Clinton,  in  support  of  the  order  of 
sessions.  The  settlement  turns  upon  die  construction 
of  the  59  G.  8.  c.  50.,  and  involves  two  points.  First, 
Whether  the  tenement  must,  under  the  act,  be  one  en- 
tire tenement,  taken  at  one  time,  and  for  one  entire 
rent  This  is  not  necessary.  The  legislature  must  be 
presumed  to  have  used  the  word  "  tenement"  in  its  legal 
sense,  as  it  has  been  understood  and  explained  by  judi- 
cial decisions.  The  word  "  tenement"  means  the  entire 
holding  of  the  tenant  or  freeholder,  without  reference 
to  the  time  or  manner  of  acquiring  it,  or  the  different 
places  in  which  it  is  situated.  Without  adverting  to 
earlier  authorities,  it  may  be  sufficient  to  observe,  that 
the  words  "  tenement"  and  "  rent,"  used  in  the  singular, 
in  the  13  &  U  Car.  2.  c.  12.,  and  in  the  9  &  10  W.  & 
c.  30.  5. 1 1.,  have  been  construed  as  if  they  were  in  the  . 
plural,  North  NMey  v.  fVooto»-under-Bdge  (4),  where 
it  was  held*  thas  it  was  not  u  necessary  the  tenement 


(«)  This  was  admitted,  in  argument,  to  have  been  alter  the  2d  of  July, 
1819,  the  day  on  which  the  59  Q.  8.  c.  SO.  Motived  the  royal  assent. 
(•)  3  A*.  115. 
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sfctultf  Ur  rassedwf  one  peiacm^rtba^hrk  was  wmiediof. 
several,  yet  in  him  it  was  but  one."  2to  vtriSfriAforri 
garefs,  Fisk-street  Hill,  (a)  The  same  words  must  ro- 
c*i¥e  Ate  JftRWeonstrttction*  wfaecivfbtmd  ihtbe  6fr€k3. 
dQOiy  a*  *bm*  w  nothing  in  the  act  toehew'tbatJthejp 
wl&WJ^nded  to  have  a  different  Indetdjjanjrf 

otter  tonttroetiM  would  tead  to  much  octiftiflien  an* 
uncertainty,  and  would  tend  to  raise  oaifcrtions  which 
the  statute  intended  to  prevent.  :  Suppose  a  housfeand 
land  descend  in  coparcenary,  or  in  common,  and  4ack 
person  entitled  lets  his  interest;  (ahhobgh  fou-  the  same 
day,)  yet  that  will  not  confer  a  settlement,  if  tha^con* 
struction  to  be  contended  for  «n  the  other  side  prevail 
The  second  point  is,  Whether*  underthe  circumstances 
stated  -  in  the  case,  the  pauper  can  be  considered  m 
hating1  held  and  occupied,  and  paid  the  cent  for  this  tenev 
meat,  within  the  meaning  of  the  statute*  Previously  to 
this  act,  there  was  no  doubt  that  a  sub-letting  to  a 
lodger  did  not  so  far  disturb  the: original  tenant's  o£ct»» 
pillion  and  holding  as  to  defeat  bis  settlement,  Bex  y. 
Hnitverrte$Northop{b)\  Rtx\.  Hooe.(c)  It  is  expressly 
found  by  the  cn»e,  that  the  pauper  paid  the  rent;  and 
whether  the  rent  received  from  his  lodger-  constitnted 
part  of  hid  immediate  means  for  doing  so  is  not  found, 
and  i*  wholly  immaterial.  Then  he  dearly  held  and 
occupied' the  entire  house.  He  was  rated  for  the  wholes 
the  lodges  room  communicated  wkh  the  vest  of  his 
heflttl  told  b*  had  a  key  of  the  outer  doov;  so  *hat 
there  fo  too'  dtfttbt  that,  in  the  event  of  a  burglary,  it 

4"   ''Wi'9*ik&c.#rh ~  aiMti-iso*  u..       ■  (*)  i  meets.       * 

must 
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trait  iwvfrfbeto  laid  ;to.ibam<  ben  GGtnaskted  in  .-the        iWmt 
pau^rVhouse/^ 

■»       ■"",-,  •        »  .  ,,\ 

.*  Scarlett  <and>.Bafesy  oeotra  There,  cannot  be  ao^ 
doubt.ihat  befeseith*  &&j(vd.  c.$Q.&  settlement  might 
be  gained  by  renting  *>  tenement  taken,  at  dUfesenfc 
tfisnes,  afed  part,  of  which,  was  underlet  by<  the.  tenant. 
The  object  of  that  statute  mast  to  restrain  the  gaining, 
of  settlements  by  renting  a  tenement,  and  it  ought 
to  be  liberally  construed  with  reference  to  that  ob- 
ject* The  words,  am*,  "that  no  person  shall  acquire 
a  settlement  by  reason -of  his  or  her  dwelling  lor  forty 
days  in  any  tenement,  rented  by  such  person,  unless,  &c" 
The  word  *  tenement"]?  ia  the  singular  number;  the 
settlement  ispoken  of  is  to-  be  gained  by  reason  of  the 
dwelling  therein.  Thewoj-d  "dwelling"  over-rides  the 
whole  description.  It  must  therefore  signify  an  entire 
tenement,  consisting  of  the  dwelling-place  of  the  pauper ; 
and  if  it  does,  then  it  most  contemplate .  the  .taking  of 
the  entire  tenement  at  one  time.  Secondly,  there  must 
be  an  actual  occupation  for  the  year  of  the  entire  tene- 
ment, consisting  .of  a  separate  and  distinct  dweUingt 
house  or  building.  The  object,  of  the  statute-was  to 
simplify  this  head  of  settlement,  and  thereby  prevent 
litigation.  The  words  of  the  statutorequiiB  that  there 
shall- be  a  taking  for  one  .whole-  year>  the  fnjmentntf 
id/,  for  one .  whole  year,  and  an  occupation*  ibr  ej* 
whole  year;  and  it  must  be  the  occupation  of  >a  sepal*** 
and  distinct  dwelling-house.  The  oocjupation  by ,  the 
pauper  is  not  the  occupation  intended  by  the  legislature, 
which  must  be  an  actual  occupation,  as?  distinguished 
from  that  occupation  in  point  of  law  which  would  have 
*   .;:.  been 
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18*8;       been  sufficient  fitr  the  purpose  of  conferring  a  settle- 
—      ment  previously  to  thie  statute.    The  term  «  lodger"  is* 
^n**       improperly  applied  to  die  undertenant;  for  titer  the 
'i>>SfyU   undeleting  by  the  pauper,  the  part  ooeupie*  by  *e 
lfol*M       UMkertanant  became  his  separate  and  distinct  dwelling- 
house.     If  a  borgUry  had  been  committed  there,  it 
mart  have  been  so  ehsuged  in  an  indictment  far-he  had 
an  outer  door,  of  which  he  kept  the  key ;  and  although 
there  was  an  inner  door,  which  might  have  been  the 
means  of  commmiioacf  on,  still  tm  the  key  of  that  door 
was  pat  under  hie  control,  and  a*  there  wae  no  right  of 
passage  reserved  by  the  psmper  either  through  this 
inner  door  or  the  other,  the  part  of  the  dwelling-house 
occupied  by  the  undertenant  was  (except  by  his*  per- 
mission) as  effectually  severed  from  the  part  occupied 
by  the  pauper  as  if  a  wall  had  been  built  between 
them* 

Abbott  C.  X  The  question  arises  on  the  construc- 
tion of  the  statute  59  (A  8.  c*Qn  which  was  made  for 
the  purpose  of  restraining  the  acquisition  of  settlements 
by  renting  tenements,  It  is  a  general  rule,  that  acts  in 
pari  materia  shall  receive  a  shuskr  construction.  Be* 
fore  the  passing  of  the  act,  a  party  might  gain  a  settle* 
ment  by  taking  various  tenements  at  different  times. 
The  question  is,  whether  since  the  passing  of  the  act 
the  tenement  must  be  taken  at  one  rent,  and  at  the 
same  time.  The  words  are,  «  that  no  person  shaft  ac- 
quire a  settlement  in  any  parish  or  township  maintain* 
ing  its  own  poor  in  Bngand,  by  reason  of  his  or  her 
dwelling  far  forty  dayeon  any  tenement  rented  by  such 
person,  unless  such  tenement  shall  consist  of  a  house  or 

building 
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halting  witftw  wMiipaiMk,  «r<  **«**>,  feei^  *  «*    .  !££& 
pant*'  Mt<l'>dMtiact  dMreUing4howe  or  InnUib$  or  e£    _~j ~ 


Urtd  wilUit  eaoh  p«mh  .op  township,  or  of  MA,  bopa  J 
fid*  hiaedby  t*ieh  person,;  at  and  for  tbesmn  rf  M&  a 
year*  aMheleait,  for  the4tn»of  one  whelk1?***?  aot  co^gh**. 
unless  s**hb«H»fr<or  building  shall  be  held;  and  such 
lftnd  occupied*  and  the  rent  for  die  same -actually  paid* 
for  the  term  of  one  whole  year  at  the  least  by  the  person 
Urin^tfaeaaji^  Now.  b$»  this  act  it  is  not  sufficient 
that  the  'hiriog  *ho*klb*  of  a  tenement  of  the  mine  of 
ML  per  annua**  bat,  the  house  most  be  held,  and  the 
land  occupied}  and  the  rent  paid  for  one  whole  year. 
The  first  <pj&st**n  is*  -  wbeeber  the  pauper .  held  a 
tenement  within,  the  meaning  of  the  statute.  Under 
(the  former  nets  a  tenement  might  consist  of  various 
parcels  taken  at  various  times,  and  there  is  nothing 
in  this  act  to  alter  the  old  law  in  that  respect  As 
to  the  second  question,  it  is  to  be  observed  that  a 
different  expression  is  applied  to  land  and  to  houses. 
The  house  is  to  be  hdd  but  the  land  is  to  be  occu- 
pied t  it  was  probably  intended  that  a  party  taking 
lodgers,  properly  so  called,  should  not  be  thereby 
prevented  from  gaining  a  settlement.  The  question  is, 
Did  the  pauper  hold  the  whole  dwelling-house?  It  is 
said  that  the  lodger  held  a  part  distinct  from  the  rest, 
so  that  a  burglary  committed  in  that  part  might,  in  an 
indictment,  be  laid  to  have  been  in  the  dweUing»bouse 
of  the  lodger.  I  think,  however,  that  that  proposition 
is  not  established  by  the  facts  stated.  It  is  said,  that 
patting  the  key  of  the  inner-door  into  the  hands  of  the 
lodger  was  the  same  thing  ae  if  there-was  a  brick  wail  be* 
tween  his  and  the  adjoining  roouu   I£  indeed,  it  had  been 

stated 
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!££      statefct)»ta*e  i^<sta^driworfe^Ub  tfd£*  «***' 
express  parpote  of  pngm$lm^^tmmamAi}f/Mtkm  flis f|'  i 
tween  the  different  apartments,  there  would  be  more 
wetgfal  m  the  MfpMmt^M  Bat/  tbeitfcynutfr  h4vt4tiin 
CoiramU.    ddirorad  tofhim  fbn  thetip«po«i*ifi  eMUmgSitti^ie^i 

„-,i— ,    g|l. I, „      -    »    — ~-i  ; 

enter  <attoi  w*£  wd  i 

not  any  distinct  dmUjag+fadnaan 

facts  atated,  that  that  mb  iteotjeeinir  attmfc^fcp': 

wasdtrfhrered;  and  if  aOythelithepabpwWd 4be«*ob' 

house}  and  it  is  to  be  inmiJ—d 'mmiwm  edfaaKO'^ 

ment;  and  in  that  case,  *  baagbryroartauSSad  -«<th» 

part  occupied  by  the  lodger  most  hagte  bees:  Ipdbte; 

have  been  in  the  dweUmg-hoose  o£  fthe.*p*apen,j  Sop 

these  reasons  I  am  of  opinion*  that  the  pauper  gained  a 

settlement  in  the  parish  of  North  CoUingfam,  and  that 

the  order  of  sessions  must  be  affirmed* 

Bayley  J.  I  agre^  entirely  with  my  Lord  Chief 
Justice*  The  second  point  is  a  question  of  fact  rather 
than  of  law.  The  sessions  might  have  found  it  a  se» 
parate  holding ;  bat  I  see  nothing  in  the  facts  stated, 
from  which  a  separation  of  the  part  occupied  by  *tlp* 
lodger  from  the  rest  of  the  house  must  be  necessarily 
inferred. 

HolroydJ,  The  wotd  tenement  m  thh*  staltfte 
must  receire  the  same  construction  as'  it  has  in  fbrtftfee 
acts,  made  in  pari  materift.  The  statute  waftdftty 
intended  to  alter  the  law  iii  the  particulars  dtsttadtyl 
pointed' but;  and  nothing  is  said  to  make-it  treeessary 
that  the  ***>le  of  the  tefcWAient  shooid  be  taken-afcene' 
>:.,  ,        tup*    I.aattalM;.of..0pfekff,.*^ 


iv  THxiraftiranNa&<*  lOBOBes  iv.  mi 


< 


tWd^dtt^gihnnim #fet%e jwpirmu  iu  d*omuq  lom,.-)         -     ■ 

oikfe*  Jut  ^npiphiabljj  waflthcuintoMJayii  *6  the  bafci*    -;«^: ,. 
la*i*dii^ri*leitei^  igafatd  fat  nek  Co^^0 


jN^&otfinflgr  agr«a,^kh  Jte  «*  ofth*  Court  *  as  to 
thficaeact^hfeAasquaq  ddnhfelbakiiL  an  indiotoenkfor 
buigbrjtutbe  mm  joeanphd  <bjr  tbe.todgen  aught,  be 
d«rihadrj»*t»taKptiifirf*f]fr  Notwith- 

itMiiil)  th»>ilniwlntiingj  ia  .point  of  law  be  still  cod- 
timed  tbetonapt  of  the  whole  iouse*  . 

:   »fcil":  Order  of  sessions  confirmed. 


The  King  against  Samuel  Bower  the         /^»%r 

^  April  50th. 

younger. 


TLff  AND  AMU  S  copmandiqg  the  defendant  to  .take  Mandamus 
the  oath  for  the  due  execution  of  the  office  of  a  attendant  to 
common  councilman  of  the  borough  and  town  of  Ztanr  atif  thaontee*" 
caster,  and  to  take  upon  himself,  and  execute  that  office.  ^^^  m 
Rat«m—  Tk#;\y*&purk  byerlaw  ppde  *t.^,wtaja  JiSSf^ 
council  4u)gr  hokfyi  within  ,t)*e .  aaid  borqagb,  it.  was  J&«urn--That 
enacted*  that  qommpa  conncilxncn  should  be.  elfffitpd  m  ^nom  niba- 

iog  to  nil  that 

a  particular,  mode  ;t  and  if.  pny  person,  bo  cbqfe%^>nkj,  affica  an  »ub- 

A         -  r         ^  ,  jecttoacartaia> 

after  due  aotpe,  off  wuy»pnfc  jwffMQ.  to  appear,  .494  apa,  and  that 
take  uppq  -hw  *&%«$**  rf£  «WPW;  <«>igftta«d  *ft  Jid11^^ 

Held,  that  tha 
» ■*  mmwk  Ua*BtlHM,(*  U^^rtatfrthaVII*  flu*  ^toHi^leo  of  i 

Vol,  L  Q  q  should, 
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should,  for  such  refusal,  forfeit  the  sum  of  6*.  !&.«£* 
and  that,  although  ha  (Samuel  Sewer}  was  elected  inl+ 
"o^afrtrt  the  place  and  office  of  common  councilman  of  the 
said  borough  and' town  as- within  mentioned,,  yet  after 
such  Section,  to  wity  on,  &fe<  notice  j was  givetf  txuthe 
said  Samuel  Bower  o(  hi*  having  been  so  elected  fend 
he*  the.  said  &mmu£  Bamer,  upon  receipt  of  thetnoticet 
i^fwedto  take  upon  himself  the  said  oftce;  aridaftetv 
wards,  to  wit,  on,  &c*he  (Samuel  Bbwer)  was  son* 
moned  to  attend  at  the  town-hail  of  the  said  borough* 
on*  &&,  in  order  to  take  the  ottbs  prescribed  for  coat* 
mon  councilmen,  or  to  assign  some  good  and  sufficieJit 
reason  why  he  declined  accepting  the  said  office;  upon 
which  occasion  he  again  refused  to  take  upon  himself 
the  office  of  common  councilman,  and  to  appear  and 
take  the  oaths  aforesaid,  by  reason  whereof,  and  by  force 
of  the  said  bye-law,  he  forfeited  the  sum  of  6/.  13$.  4A, 
which  fine  he  afterwards  duly  paid  .  to  J.  B.  Nattage 
and  J.  Bradshaw,  then  being  the  chamberlains  of  the 
said  borough,  who  received  the  same  of  him,  for  the 
use  of  the  mayor,  bailiffs,  commonalty  of  the  borough, 
as  a  fine  and  forfeiture  for  his,  the  said  Samuel 
Batter's  refusal  to  take  upon  himself  the  said  office 

as  aforesaid. 

•   .  *       *        ,  t  .  i 

Wightman  took  exception  to  the  return  as  insuf- 
ficient, because  it  did  not  allege  that  the 'fine  paid  ty 
the  defendant  was  in  lieu  of  service.  The  Court  then 
called  upon 

'    The  Solicitbr-General  (with  whom  was  Artkstrong)  to 
support  the  return.    This  bye-law  created  the  offence, 

it 
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it  mist  therefore  be  considered,  that  the  fine  imposed        MM> 
by  that  bye-law  discharged  the  party  paying  it  from  the      ^Tkw 
obligation  to  serve  the  office.  $££. 

Per  Curiam*  It  i»  an  offence  at  common  law  to  refine 
to  serve  an  office  when  duly  elected.  The  bye-law  in 
tfafis  ca9e  does  not  say,  that  the  party  paying  the  fine 
shall  be  exempt  from  serving  the  office,  or  that  the  fine 
10  tor  be  in  lieu'of  service.  Air  that  is  not  declared  in  the 
by-law,  we  cannot  say  that  the  payment  shall  have  any 
such  operation*  •  * 

Peremptory  mandamus  awarded. 


Qq  2 


«88  -   iOJfiESjiN.iEASTEarnBEllMuT  „ 

Fridaih  Kmfctfcr  and  BL'Ab*t;*N,  A^^s^fltfo^ 

i%  at         t ...  ■  S0N.  d  BaiAw^t, -' vtgpAur  Haxhw*.  ">  *  ■• 

^J^  A  <|lROVER  for  diret-foratbt  of  aebtp*   Fka$«etfen* 
snip,  by  inden-         j9irje.    The  caufce  wea  tried  at  >  the  4a«t  <Sutow*t 

tare  of  the  24th 

June,  1819,       assizes  for  tlie  ooanty  off  JvWfoaaierton^  i^e*  a  tesditt 

assigned  three 

fourth  than*     »m  found  for  the  plaintiffs,  for  1660k  8*4*4*  snbjm 
ditor,  t^secu-    to  the  opinion  of  this  Court  on  the  following  case:  i  <-  j  • 


&«»  J-  ?**»/«*">  of  South  Shields,  in,  the  comity  of  Dm* 
Sn^Se*  *^thebanknipt,befoMa^atthetiineof  executing 
creditor  was  to   the  indenture  hereinafter  mentioned,  was  the  pole  owner 

reconvey  toe  

three  fourth       of  the  ship  called  The  British  Queen,  registered  m  hi* 

shares  upon  ° 

payment  of  his   name,  in  the  port  of  Newcastle.    By  an  indenture  of  the 

debt,  and  a 

power  of  sale  to  24th  June,  1819,  made  between  the  said  J.  Thompson  o( 
case  the  debt"*  the  one  part,  and  J.  Hodgson  (the  defendant)  of  the 
wiSiTCyen  «*«*  Part>  rating,  that  Ttaqpoii  was  indebted  to 
wMetobe5r.  **«*  *»  th*  8«tt  of  «*00l»  and  that  he  had  pso- 
Se^*™?1*  p08ed  to  ^S11  linto  ^^fewwj  bis  executors,  &cw  th*e 
to  load  cargoes   fourth   parts  or  shares  of  the  ship  in   question,  for 

from  time  to  r  ^ 

time,  &c,  and    securing  the  repayment  of  that  sum,  and  interest,,  end 

was  to  insure 

the  ship  for  the  necking  also  the  certificate  of  the  registry  of  thfesbip. 

amount  of  the 
debt  in  the 

name  of  the  creditor,  or  otherwise  to  assign  the'policies  to  him.  At  the  time  of  the  execution 
of  the  deed,  the  ship  was  aWtit  from  her  port  of  registry  on  a  voyage  to  N4Hh  AUMakj 
but  all  the  forms  prescribed  by  the  ship-registry  acts,  as  to  the  transfer,  were  duly  rypp'ifJ1 
with.  The  ship  returned  to  her  port  of  registry  in  July,  1619,  and  was  cohttamly 
employed  from  tpailifne  til  ffctyrany,  1822,  by  A.B.  in  carryiog  cames  for  his  «wn 
use  and  on  his  soie  account,  and  be  continued  during  all  that  time  in  the  actual  pos- 
session of  the  afcfe,  ,.*#<&  to  manage?  and  navigate  her  without  the  interference  or  cojpfoJJof 
the  creditor.  A.  B.  having  become  bankrupt,  it  was  held,  that  as  he  had  onee  been  me 
real  owner  of  the  whol t  sfcipnand  bati  fteye*  dot*  any  tlusjg  to  majse  it  holoooua  tit  yhe 
world  that  he  had"  ceased  to  be  the  owner  of  the  three- fourth  shares,  he  continued  to  be  the 
apparent  owneKoTtWo^  share*  witfrtijt  coscer*  df  mettve.owve*  tJaApi  *Mfce4jf*e  jf  £• 
act  of  bankruptcy,  and,  therefore,  that  those  shares  passed  to  his  assignees,  as  property  in 
his  order  and  tfs^osirkfawitM^  :m>  iuu,  vrl? 


.  b.iii    Mxi»\    nil    i.;     VU\     *m    ,m,,.     >,jt     ;1      ,  ayl^i: 


^  t  •   j'    jh>,  » ♦*• 


it 


."."     I  >jj;   /  •  is )   »;.»;•*;)  !.  '*oor 
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'It  was  witnessed,  that,  in  order  the  better  to  secure  the'  i$?& 
payment  of  that  sum,  with  interest,  and  also  in  con-  ■  — 
sideration  of  105.  in  hand,  paid  to  Thompson  by  Hodg-        against 

his  execv$Q?s>n$ti  $&  A«eer^prtlh,t^lafes^Crthe  ship 
described  in  the  certificate  of  registry,  then  on  a  voyage 

fourth  shafts  t&Htdgson,'  epmi  the  trarts  therein  men- 
tidratf.  1 l%Mn&rahnwth*r <fbritaimeda prdvisd,  that  if 
-Ttotopsokti^&pVLyttO'Moty  onthe£44h  Jtoir, 

1 822,:**  spid'suto*  ctf  &460/.,  withaiterest,  m  the  mean 
-that,  payable  'ta&yoarfy,  ofc'  certain  days  therein  men- 
trofted,  then  In  such  caae  Hodgson  should  reconvey 
and  re-asslgn  to  Thompson  die  three  fourth  shares 
«f  the  sUp  and  shoald  sign  the  necessary  indorse- 
riseftt  of  such  transfer  on  the  certificate  of  registry 
of  the  ship,  when  required :  there  then  followed  cove- 
nants for  payment  of  the  said  sum  of  2400/*  for  title,  for 
farther  assurance,  and  assignment  of  policies.  The 
deed  also  contained  a  clause,  that  in  case  default  should 
be  made  in  payment  of  the  sum  of  2400/.,  upon  the 
94th  Jkne9  1822,  or  in  payment  of  the  interest,  it 
should  be  lawful  to  Hodgson,  his  executors,  &c,  imme- 
diately to  sell  the  three  fourth  shares  of  the  ship ; 
and  further,  that  in  the  mean  time,  and  until  default 
stoukl  be  made  in  payment  of  the  said  sum  of  money 
or  the  interest,  at  the  time  thereinbefore  mentioned, 
flodgson,  his  executors,  &c  should  permit  the  ship  to 
\#  freighted,  atid  to  take  on  board  such  cargoes  as-  -  <    « 

Thompson,  his  executors,  &e.  should  direct,  so  B&Tktmp~  i.  < ,.       '.t 
mm,  his  <exeeuta>rsy&t>.  vhonld  from  tune  iontime  keep,..  w,.,(.Ul^ 
the  said  three  fourth  pasts  oc -abaE^ittfeur^  Ctqoi  J^/i^^U)  ?* 
or  capture,  in    the  sum   of  2400/.  at  the  least,  and 
should  cause  every  such  insurance  to  be  effected  in  the 
Q  q  3  name 
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1 829.      name  of  Hodgson,  or  otherwise  should  assign  the  policies 
KiRK1X/      of  insurance,  in  case  they  should  be  effected  in  {he 

H?^2  *  name  °^  h^  (T^°wPson*)  ti*  etfecutore,  &c  to  Mitt 
(Hodgson,)  his  executors,  &c  At  the  time  of  the  exe- 
cution of  the  indenture,  the  «bip  was  absent  from  her  port 
of  registry,  in  the  progress  of  a  voyage  to  North  America* 
but  the  fofrns  prescribed' by  the  ship  registry  acts,.  6s  to 
the  transfer,  were  duly  complied  with*  The  defendant; 
at  the  time  of  making  the  indenture,  and  from  thence 
hitherto,  has  resided  at  ShadweU,  in  the  County  of  Mid- 
dlesex. The  ship  returned  to  the  port  of  Newcastle,  in 
July,  1819,  since  which  time,  up. to  the 7th  of  February, 
1822,  she  was  constantly  employed  by  Thompson  jba  thfc 
loading  and  carrying  of  coals  from  the  port  of  Newcastle 
to  the  port  of  London,  for  hi*  use  and  on  his  sole  ac- 
count* From  the  time  of  making  the  indenture  till  the 
7th  of  February,  1822,  Thompson  continued  in  the  actual 
possession  of  the  ship,  and  to  manage  and  navigate  her 
without  the  interference  or  control  of  the  defendant, 
Hodgson.  In  January,  J82JJ,  and  in  the  month  of  Decem- 
ber in  the  preceding  year,  Thompson  committed  several 
acts  of  bankruptcy,  upon  which  a  commission  of  bankrupt 
was  issued  against  him,  on  the  7th  of  February,  182?, 
under  which  he  was  duly  declared  a  bankrupt,  and  the 
plaintifffe  were  chosen  his  assignees,  and  had  an  assignment 
duly  made  to  them  from  the  commissioners.  On  the  7th 
day  of  the  same  month  of  February,  the  defendant  (there 
being  at  that  time  one  year  and  a  half  interest  only  in, 
arrear)  took  possession  of  three  fourth  parts  of  the  ship, 
and  of  the  certificate  of  the  registry  thereof,  and  before 
the  commencement  of  this  action  ^refused  to  deliver  the 
same  upon  th»demand  of  the  plaintiff*  Thompson  never 
in  any  manner  parted  with  or  disposed  of  the  remaining 
one  fourth  part  of  the  said  ship, 

10  Campbell, 
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CampbtU,;JLor  4the  .plaintiflfs.  The  baakupt,,at  th?  >«2* 
t|iqe  #f  tys  qpt,  ofc  baf&rupUgv  had  fybis.  possesion,  ,T7?1 
Wtfcv  *nd;.disgosij;iQn*  tb^ee  fqurtb  *li*res  pf  t  tbp  j&jp,  ^«^ 
TOtb  thg  cPA^Pt  pf .  tfcp  true  QWfyer,  within  the  jmeanr 
ipg.of  thg>,01.«fa,hi..l9«  Pete  tihp  4efQn4attt,.,a« 
niprtgage^.w^a  tbe  true,  qwner  of. three  fourths,  .and 
be  .permitted  the  bankrupt  to  continue  in  possession 
a»d  to  appear  to  the  wodd  as  the  .real  owner,  .up  to 
the  Ume  of. bis  net  of. bankruptcy.  It  is,  a  case,  tbeifr 
fojee*  clearly  within  the.  mishief,  contemplated  by  the 
statute.  If  the  ,whj?ie  of,  the  ahip  had  been  mortgaged,  t* 
the  defendant  the  cases,  of.  Bobinsm  v*  MacdmeU  {a\ 
Hay.  y..  Fair  bairn  (h)9  and  Mankhause  v.  Hay(c),  shew 
that  the  property  would. have  passed  to  the.  assignee* 
The  feet  of  aliquot  shares  only  having  been  conveyed, 
and  the  bankrupt  in  his  own  right  still  holding  one- 
fourth,,  cannot .  make  any. .  difference.  In  ,  Myall  v. 
Bcdle{d)  the  bankrupt  had.  assigned  one-serenth.  abac* 
of  his  moiety , of.  certaia  stock  in,  trade  to  ltaw;//*.and 
P^her  twossevenths,  to  other  persons,, so  that, he  was 
tenant  in  common  jvith  the  mortgagees,  yet  he  was 
hdd  to  hare  the.  order  and /disposition- of  these  ahacesj 
within  the .  meaning  of  the  statute  of  James.  Fign.  v, 
Mrthew$(t)  is  JJOt.an  authority  for  the  defendant,  ;;al~ 
though,,  at  first,  sight,  it  .may  appear,  to  J>e~sa.  The 
bwal^rupt.  iiadL  sold  two-thirds  of  SQtf  barrels. ;  of  Uur, 
IjURgi at.  the  .wharf  at  Liverpool)  to 2%»  and. another 
pttspu*  The  other  third,  he.  agreed  to  .consign  to  $* 
yendegs  of  the  two-third^  and  he  was.  to  ship .  the 
$tate  ias.  soon  as  *n.  opportunity. offered. .  Matthew 

u   '  .       «       .  ...»  <  ■  ■  ?.'*•."" 

(a)  5  J/,  tj  S.  228.    '        (5)  2  B.  £  A.  193.  (c)  2  Brod.^B.  1 14. 

(rf)  1  JI&163.    1  ft***.  548.  &  a  by  the  name  of  JtytfT.  Arafat. 

(u)  |  Jfcfc  185. 

Q  q  4  afterwards 


!£**«  MNW^M  ftoa^cl.(^e^iir.,<9  {hi  put  infc>  hfe  wacebooi* 
£- —  end  bffiaw  bpftkiaijpt  >**fcU*  ^4te>  star  -,  wan  in  htm  pwr 
vm#       WW*  W&  4t  wa*  M&  >th#  the  property  -in  it  did 
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iK)t  pq$*  to  hk  as^gnees.) ,  Tbfte,  however*  the  two* 
third*  .were  left  ift.  the  hands  rof>4he,b*jdgrupt  for. » 
qMeialrjwrpose,  viz.  ,as  agent  to  *b$  .owner/for  tbippi^ 
it.  If  the  whole  of  the  tar  had  been  entrusted  to.bwl 
for  that  purpose,  it  would  not  have  passed  to  his  as- 
signees; ibr  property  in  possession  of  a  factor  for  tale 
is  not  within  the  statute.  The  (Jecisioii  tfefre  proceeded 
expressly  upon  the  ground  that  the,  property  had  bee^ 
entrusted  to  the  bankrupt  for  a  special  purpose,  Tbe 
opinion  of  the  Lord  Chancellor,  that  the  bankrupt.  #a4 
the  vendees  were  tenants  in  commoq,  and  that  the  pottr 
session  of  one  was  the  possession  of  all  was  extrajudicial* 
It  is  true,  that,  in  the  case  of  Coldwflv.  Gregory^ 
the  Court  of  Exchequer,  held,  that  the  share  of  a  secret 
partner  in  the  joint  stock  in  trade  in  the  possession  o£ 
the  apparent  partner  and  the  sole  ostensible  trader,  wa$ 
npt  within  the  statute,  on  the  ground  that  the  bankrupt 
had  such  an  interest  and  qualified  property  in  the 'secret 
partner's  share  as  to  destroy  the  essential  requisites  of  a 
reputed  ownership,  as  distinguished  from  a  true  owner- 
ship. InExparteI)yster{b)y  however,  a  similar  question 
arose,  and  the  Lord  Chancellor  expressed  great  doubt 
ijppn  the  propriety  of  the  decision  in  Coldwdlv.  Grtgvtyt 
and  said  that  he  would  not  decide  the  question  without 
l^gpl  distance.  But  supposing  ColdmeU  v.  Gregory  to  b* 
g90d  kw,  tbejeis  a  great  difference  between  the  case  of  a 
dorrwr^  partner  and  that  of  a  rnorjgagee  of  part  of  a  ship 
a%wjqg  the  mor^agpr  to  remain  in  possession  of  the 

(«}  1  Price,  119.  %        .    jf/Q  2JUSC,  B.C.  256. 

whole, 
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whale,  m  sola  owner;  for  tt>er  credit  of  the 'ostensible       1B23.1 
partner  would  be  focfeated  were  the  dormant  partner*      _. 
thip  known,  as  the  dormant  partner  is  beMe  for  the       <*«** 
whole  of  the  partnewhip  debts;  whereas  the  credit  of 
the  mortgagor  would  be  lessened  were  the  mortgage 
known,  for  the  mortgagee  oat  of  possession  is  not  liable 
fer  the  ship's  debts* 

Parke,  contriL  The  words  of  the  SI  JacA.  c.  19. 
*»  1 1,  are,  "  That  if  at  any  time  hereafter  any  person  or 
-persons  shall  become  bankrupt,  and  at  such  time  as  they 
shall  so  become  bankrupt,  shall,  by  the  consent  and  per- 
mission of  the  true  owner  and  proprietary,  have  in  their 
possession,  order,  and  disposition,  any  goods  or  dhat- 
tele  whereof  they  shall  be  reputed  owners,  and  take 
upon  them  the  sale,  alteration,  or  disposition  as  owners, 
that  in  every  sudi  case  the 'said  commissioners' shall 
have  power  to  sell  and' dispose  of  the  same,  to  and  for 
the  benefit  of  the  creditors,  which  shall  seek  relief  by 
the  commission,  as  folly  as  any  other  part  of  the  estate 
df  the  bankrupt."  In  order  to  bring  a  case  within  the 
statute,  first,'  the  true  owner  must  be  a  person  distinct 
from  the  apparent  owner,  and  there  can  be  no  apparent 
ownership  except  of  chattels,  of  which  the  bankrupt  is 
riot  a  real  owner ;  and,  secondly,  a  ialse  credit  must  be* 
gained.  In  Joy  v.  Campbell  (a),  Lord  Redesdate  stated 
the  statute  to  apply  to  cases,  "  Where  the  posses- 
sion, order,  and  disposition,  is  in  a  person  who  is  not  the 
owner,  to  whom  they  do  not  properly  belong,  and  who 
ought  not  to  have  them,  but  whom  the  owner  permits 
unconscientious^,  as  the  act  supposes,  to  have  such  or- 

(a)  1  Scfuxilc  $  Lrf-oy,  32£, 

der 


l«Wi      de*tmdtf  sp*|fc*£V  A  sgnfttr <**t*»e  knlaid  dom 

*Pt  Joiiflttate  A^bwikrppft.w^iar.paMl^ 
that  tthnftutfetvi  legally /^titled  4oi  the*>os*»iioit*£rtfec 
ship,  and  toido  aUr  the  acta  >  (a*  fa*,aa  thqy  appeared)* 
tb*. world)  fcrond*by? thespeoial  -  aase,;  Qw  pertpwrnr 
must  put  on  board  oaigoes,  and  reoeitej  them*  Both 
cannot  always  be  personally  present,  or  personally  in 
possesion,  and  what  the  pert-owner,  ipQeww&tb*  pro- 
tits,  afterwards  dpfis  with  them  JpJfeis  CftiUtfu^fanpfc  is 
a  matter  of  which  tbisd.perwxs  do  opt  fc*e  gptjqe.  No 
false  credit  wat  gained;  for  ^  tfcM  person  Jinim  eight 
to  draw  any.  other  inference  iron  tbedfact*  founds  e*(*r 
aa  they  would  meet  hia  eye,  than  that  the  bankrupt  had 
some  share  of  the  ship,  not  the  entirety.  4.  The  only  way 
of '.  ascertaining  the  c^nantum  of  iafteaest  wis  byt  thexp? 
gister,  and  that  .discloses  the  fact,  thatlhe  bankrupt  wd* 
a  part-owner  only.  The  consequences,  of  deciding  that 
the  share  of  thedefendant  passes  to  Ahe  iasignecB*.  weald 
be,  that  the  share-holders  of.  East  India  *n&  other^hifs 
would  lose  their  .property  i£  apart-ownef*  who  wasi  also 
ship's,  husband*,  should  baeoro*  bankrupt,  Then  ttht 
aull»r^ies  ace  all  in  fiwoor  of  the  defendant  Gdlkqg 
v>  Cqutt*{b)yyBx  parte Mjpn  in  which  latter  ease* .the 
bankrupt  was  tenant  in  oommon,  and  tbejatereafcoftti 
totenant  in.  common  was  held  not  to  pas*,  to  .hi*** 
signees.  That  was  the  true  ground  of  the  deciaiep,,** 
appears  from  JLord  Gh.  J.  Mansfield's  decision  mJkfackr 
lawv.Mmgks.  (c)  The  case,  of  Coldwdl  v.  Gregory  M) 
k'«  stronger  case  than  the  present;  because  JttatiRt 
j  06 ^partnership,  jand:  in,  alL**uck:  cases.  »:  cfeftr 

(a)  1  Ket.372.  (6)  AmbUr,652. 

(c)  1  Taunt,  318.  (</)  1  Price,  119. 

mant 
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nlatttJ '  partner,  by  j  ptiraikfag  4  dealing  in  die  mm  l£g*4 
o£  anfetJlel**  imy.U  ^>  10  ^e1  A  te.omilit ;  fori  he 
^Igkt  fcare  hm^Uifr  <owirn<in*e  im^rt^Htt  cbftiflrm.  Ar 
patt-tatter  of*a  ship  hafe  *oa>*ftii$  of  giving dtewortA 
notice  of  ;Wb  inter«tv  exaept  %  the  register. ">  In  jEl* 
parte  DyMr,  thte  Lord  CheocjtUor  does  not  Intimate  hi* 
doubts  eo  much  of' the  correctness  of  tto  deefajoft  is 
Coldmll  r.  Gregory  *r  of  the  report  Th*  authorities 
oiled  on  the  othetf  side  apply  t&  cades  where  thebanfcmpt 
had  no  title  to  the  possession  of  the  thing  mortgaged  Off 
sold.  la  Bk/O&v.Rvwtes,  the  bankrupt  had  parted  with 
all  hid  interest  by  tfee£**i  mortgage,  and -his  possession 
was,  therefore*  altogether  irreeoneileable  with  his  title. 

Campbell^  in  reply.  It  is  not  contended,  that  where 
one  tenant  in  common  of  a  chattel  is  in  possession  of 
the  whole,  and  becomes  a. bankrupt,  that  the  whole  w- 
meanly  passes  to  his  assignees;  butt  that  the  statatt 
doeB  apply  where  one  tenant,  i&  conutton  is  allowed*  by 
the  other  to  appear  to  the  world  as  sojb  ,owner,o£  the 
chattel,  and  to  use  it  for  his  own  exclusive  adianfiegs* 
and  to  have  an  order  apd  disposition  q£ it  which  use* 
not  be  accounted  for  by  his  .being  merely  a  tanantda 
common.  A  fortiori  must  the  statute,  apply1  where  the, 
whole  did  originally  belong  to  the  bankrupt,  randineti 
thing  is  done  to  intimate  to  the  world  any*  change  m  the 
property.  Lingocrd  v.  Mmiter  (a)  is  1  a  strong  authority 
in  fevoer  of  the  plaintiff.  There  ia  ao<uialqgy.bttea^qa 
this  case  and  that -of.  the  husband  of  an  JSa^MdiAmhip^ 
who  is  controlled  by  the  other  .pait*ow&ens>JsK4ihe  jus* 
nagement  of  the  ship*  emd  regularly  accounts  toibem 
for  her  earnings. 

(a)  Ante,  308.  '  L   *  '   '  ' 

Bayley 
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wiflauy»r  J.i(*)Ko]F*hfe  decisfoiein<<^t*Be  imekk** 

.€eort}  UxHifidtowfli  eenifasW  is,  wo^U*itah^*tofe 
tiwe  tdJleoifcMe^teft^ 

Bot  :I :>  Ihink  i «t  ^ddfy  ^fedto^i*«W#ifr««  i  that j<otq 
and  cfeariy  Withhr  the  rnisofefef  and  the*  spirit  of  the 
Vi&tti  Lv *.  Jb9*  Tfceiob^t of  that  staMterisv  that  wfasne 
tbe'truo  owner  suffers  another  pertonto 'Jiatoth*  post 
session  of  godds  ^chattels,  so  that  tbeiiattfec  has^tte 
apparent  ownership,  ..with  >the  oensen* >rf<thei>t»/aw  pni» 
prietor,  down  to  the  tone  of  the  apparent  ofaier's  be* 
.coming  a  bankrupt,  the  aew^ees  xm^er  the1  comiifris*iob 
ehalL.be  entitled  to  tab*  swell  goods^ai^ngatostHh* 
time  owner,  and  shall  be  at  liberty,  as  against  hfas^ 
to  treat  them  as  the  property  of  the  bankrupt*  «Tbe 
effect  of  leaving  the  goods  and  chattels  in-'tte'po^ 
aeaioh  of  a  man  who  is  not  the  true  owner,  is  to  cmbit 
that  person  to  obtain  credit.  He  obtains  that  credit 
through  the  •  medium  and  with  the  oommrrenoe  of  the 
true  owner  of  dho  goods;  and  then,  npon  principles  of 
4osnmoh  justice,  be  who  has  enabled  another  to  practice 
deception,  oaght  to  be  the  sufferer.  In  this  case,  Tktmp- 
jwt  waa  the  original  owner  of  the  whole  of  this  ship*  <  He 
•was  the  only  person  who  registered  it;  end  he  wnrot*- 
gmallynot  the- apparent  but  the  trwe  owner  of'  the 
whole-  That  was  the  situation  in  which  th*  world  had 
-Bright^*)  consider  him*  He  afterwards,  by  whw  at 
poesint  I>caiLa<seeret  act  between  huasdf  andthd>*J». 
ifiaoadant^  mortgages  to  the  defendant,  not  the  whofcy  bift 
/tb«^totfd»ioftiiatahip«  Thelattdrdoes  noa*t«whae- 
etteeitajnaJieubgeiier^  ha*i»csr«an$r 

^       .  (q)  Abbott  C.  J.  and  Bat  J.  wen  absent  from  indisposition. 
"        (i)  \  Price,  IJ9. 
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alteration krtheproperty*    It  bap  feeen.detidvfcutthe       182$. 

arises  of  Morteau*  v.  JHby  (ofc  J^v-Foiriafrrt  (*)»*lld 

ibtoum.  t«  •  Jf»Jfcmri?*<(*)t  that  the  Aeration,  of  tto*e>» 

gbter  is  not  t»  beaonsidergdosinotiiee  to  the  wodd*    The 

register  act*  were  made  entirely  alio  fcatuta :  •  their  mb*. 

jafe  was  not  to  give  notice  to  the  world*  but  to  gm 

notice  to  government.    The  fat  of  altering  the  register 

U  to  be- considered  as  much  a  secret  act  aathe  egecutiaa 

of  a  secret  conveyance ;  so  that,  though  the  troe  owncr- 

abip  would  appear  on  the  face  of  the  register,  that  does 

not  vary  the  case*    It  has  been  conceded  in  argument, 

that  if  there  had  been  a  conveyance  of  the  whole  ship, 

U  would  have  been  a  ease  within  the  statute;  but  it  is 

said  that  it  k  not  within  the  statute,  because  there  is  only 

a  Qonvqypncc  of  part,  and  that  the  party  remaining  in 

possession,  being  tenant  in  common  with  the  assignee, 

ia  entitled  to  the  possession  in  his  own  right    If  this 

jvere  the  legal  effect  of  a  part-conveyance,  bow  much  of 

the  mischief  contemplated  by  the  statute  would  ensat? 

(A  men*  originally  the  owner  of  all  the  stock  in  trade  ina 

fiWop  or  warehouse,  chough  he  could  not  e&ctually,  sons 

to  avoid  the  operation  of  21  Jac.l.  c~  \9+aaag*tkswhie 

to- a  creditor  a*  a  security,  might  assign  over  niaaMfeenths 

or.  ninety-nine  hundredth  parts,  and  still  returiaia  po*» 

aessiAn  of  thewhok.    And  thongh  he  wimld  thereby  lib* 

*atti  tltedekiaive  credit  the  statute  meant  to  pteveuv**. 

a  dalaaive  credit  to  'the  extent  of  the  wbair,it  would  boa 

jtfadgr  answer  to  his  assignees,  if  be  became  hankrapft**iid 

they  lloined  the  whole,  that  indeed  he  wpsacmaboamflr 

of  a  tenth  or  hundredth  part  only,  add  thtreimr^enam 

in  oowmoniwtthijthetparty-'tO  whom  he  had/nudesthc 

(o)  2/?nK/.<jB.I14.  (tySAf^W/    (c)  5Jr.^.SS8. 

secret 
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*8S9.  sMfet  assifehtneirti,  <4*frtbat  asioiwteifefcit  incoAmosua  *f 
— —  an  entire  and  iridfefeitfe  ehattfel  was*  vamok  entidad  to 
against  tb«  ppsoossita  ofr  ifras  eadh  of  tlie ^abe*  *enants4fr  ttttn* 
mbb,  lutdeshtepoaseteiontdtiioekte^ 
fertmdfedth  part  was  a  rightful  >poiseeiton,'  •&«  «aae  oottW 
notice  trithln  the  statute  Us  to  the  other  parte  «fr>  shares, 
hr  my  judgment  it  make*  no  different*  'whether  a  trader 
assigns  his  -whole  interest,  or  a  part  only,  if  the  assignee 
snfifcrbim  to  hnve  the  apparent  ownership*  of  what  is  so 
assigned,  down  to  the  time  when  he  becomes  tiankrapt 
My  opinion  is,  that  the  assignees  are  entitled  16  it  under 
the  SI  Jac.  1. 1. 19*  The  party  entitled  tbtbeposstesion  as 
assignee  of  prfrt  may  undoubtedly  forbear  to  take  acted 
possession  of  that  part;  but  then  be  must  take  care  that 
fo  is  made  notorious  to  the  work!  that  there  has  been  a 
change  of  ownership  as  to  that  part  By  to  doing,  tbt 
mischief  contemplated  by  the  statute  is  prettinted.  Bat 
16  hetwhose  real  ownership  is  reduced  frbm  the  whole 
to  *  fourth,  is  allowed  to  have  the  possession  of  the  other 
thTfee-fosrtrths,  as  if  he  continued  owner  of  the  whole,  He 
thereby  appears  to  the  world  as  owner  of  the  whole,  and 
lie  Is  enabled  to  obtain  credit  to  the  extent  of  tbevalneof 
the  whole,'  when  he  ought  to  have  credit  to  the  extent 
o^one-fourth  only.  The  cases  referred  to  in  argument 
seem  to  me  distinguishable  from  the  present.  To  bring 
a*case  within  the*  statute,  the  bankrupt  must  have  the 
eontiuiied'possession  of  the  property,  with  the  consent 
bf  the  true  owner,  down  to  the  time  when  he  becomes 
bankrupt;  and  the  bankrupt  and  the  owner  must  be  dif- 
ferent persons*  In  «%  v.  Campbell  (a),  the  bankrupt, 
long  before  his  bankruptcy,  became  the  owner,  though 

(a)  1  SckoaletZLcfroy,  328. 

en 
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m  ante*  droit*  nifeweet  oot  rorilyt*|Bpe«tsrt  owner*  but       1823- 
be  waa  real  rtnw*ti>  also*   iierM  £M  lUd  the  pmpfr^i      —~~ 
asrtrateefa.feebittthttr;   (Bttfe^a^brolJittrdWr banrio^       against 
appointed  faiine&ecut**  .  Upon  thafctrreafc  hemoitedi* 
himself  4hp  .iw>  ,cb«nwn«rfi;©|.  tnwtw  and  ocstui  que 
trust;  and  Atom  that  time  be  would  held,  net  as  fce.prev 
vkraaiy  held ,  as  trustee,   but  ,in  bi&  preferable  title  as 
exaeotar.     There,  was  no  longer  one  person  apparent 
owner,  and  another  person,  real  owner;  there  waa  no 
peiaawwfaq,  in  .the  character  of  real  owner*  could  have 
oMaped,  the  .possession  from  the  bankrupt;  lie  was  the) 
only,  peraon  entitled  to  the  poaaeeskm.    This  was  dearly 
die  ground  of  Lord  Redeadmlfs  decision.    Hebetates  dia- 
tiactly*  that  the  statute  only  applies  where  the  posens 
aim*  order*  and*  disposition  ia  in  a  peraon  who  is  not  the 
awner,  end  who  ought  not  to  have  them*  hut  whom  the 
owner  permit*  unconaeientiously,  as  the  act  supposes,  io 
have  the  order  and  deposition ;  and  he  asks  thia  ques- 
tion:  Who  was  the  true  owner  of  this  property  after 
William1*,  death  ?    (William  waa  the  cestui  que  trust; 
Thomas*  the  trustee  and  bankrupt);   The  true:  owner, 
saps  ha>  waa  Thomas,  subject  to /the  payment,  of  Wil» 
torn'*  debts  and  legacies.    His  possession,  therefore*  was 
according  to  his  right.    Ex  part*  Flyn  (c)  was  treated 
by  \jot&  HArdwkke  as  tf  case  of;  temporary  custody  oply. 
The  tar  was  originally  lying  on  the. quay  at  uCAvetpool, 
and  waa  probably  lying  there  for.  the  purpose  of  .being 
there  exposed  for  sale.  Before  it  got  into  the  warehouse 
or  seller  of  MoOtota  (for  the  place  where  it  was,*!** 
posited  is  called  a  warehouse  or  cellar),  and  before  .he 
could  obtain  any  credit  from  having  it  ia  his  warehouse 

(a)  14*.  18* 

or 
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the  cotton  place,  %  t^^^sirfx  «titti»£*»*rt 
probably  the  case,  th^itm^f^o^tb^^^pf^ikakqm^ 
to  th*  warehouse  *r  9^r?of  ^j^n^^Mi>djttriMTt 
raise  the  inference  that,  they  3Fi"Mtlfl<l 
to  be  his  property,  apd  ^^^^fw^f^AATl 
purpose  only,  for  the  benefit  aqjdfp*  IciaiW  gfohmiihi 
chaser.  Had  they  been  raopfflfd  tlbft jpifQ  ifarMllhi 
goods  were  commonly  ejp**e£  .fe^aife  jjff  waq)&4pfe 
been  a  different  cat*,  bat  ^t1w^^fs^f^g»g^Sm4 
the  purpose  of  bekjg  kept  iiU,  $p  jjUPfltfrf)*  ■»?. 
thirds  could  meet  with,  an  ^T^ffp^Uti^J^BtKth 
them ;  and  the  case  was  dexuded  onrthe^pBiywLijilt  ^Mb 
bankrupt,  whilst  the  gcqds  were  u&  hmw^iy^eftt 
cellar,  had  a  temporary  custody  onJy^^Wfc^  ^^^ 
disposition;  and  that,  during  -the  qfoglg -ft^e  JMB  jywl: 
there,  the  bankrupt  and  his.*ea4^3ffi^t{IIHNtottq 
cpmnon.  No  stress  was  laid  on  tba&cfe  fe+t<$R)*ft>i 
wheji  landed  on  the  quay  v  to*  tbe  W$fr9WpW&1&ilte-> 
bankrupt,  and  that  nothing  had^c^rcpd  Jr^*  wh«Mq 
a  ctapgp  of  owjaeniJnp  oifefit^fc  infew?*i  ;*  Awt  t^M^fta 
wasjjnt  upon  thf  possess^  ^4h^^w«^^jo|^4fti^ 
and  upon  th#t  oniy.  But  tupppt?  (hat ;i|^igM3nDS»  W^liMMO 
c*se  h^d  been  the  sole  oynegtpf;t^^»<^^>iMyflif 
into,  hif  wa^ebou^,  thi* ,  ^  w^^pusf^Ml  tfc*%»i**' 
cxpwpu  plape  for.  hi^f  w^^^s,^h^rff^to^  W*' 
there  ^^:^eqr^^l^w^^i^  ^ju»»ltfou^ 
tf^  it  sboul^reftgin  W^  go^QfWl^  tf&difefp^Mit 
had  an  opportunity  of  sending  it  abroad,  that  nothing 

■SW/ttVAmK  *<\  ll*nr*l  (*)  .t«A*W*  I  ^ 
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htt  AwtftaWltil^kB'ai^^  $to&  lie       f  Sis;1 

ta&^W£h*A  *cbfne  Mnkhfpt  whilst 
t^MtT*^6ir,  if  sWJuW  be1  SspcM  to 

rl#  lMid^dMiU^dh  lis  fcavtog'^t  ih  Ms:  order 
alld^di***^  ^  ^  W+toA&'1t*ire  belonged"  to 
fclfr  ifrigwui.  to^lftdtibto  y;  mn&te{a)  "Manifold 
4*  JL'ftftni  •**  -tte  *©  faVeutakek'  *  simllAr  view  of 
A*  ease  ^J^t.  JtfotM^^  foe  says,  «  It  was 
antuttsai'H)1  Keld,  thafr  ftfe  ta^wa*  not  ih  the  posses- 
sldtt  ufltfc*  bfczilrftpt;  OthferWise,  ih  *toy  c*a*  bf  tenancy 
in1  «Mfaa<k  w«>  a  bankrupt, :  the  act  of  bankruptcy 
vfeald  -tat  the  eMffe  ptdperty  of  the  chattel  in  his 
aritigMMt^ '  la  »y  view  dfthe  object,  it  is  not  in  every 
saeh  ease  that  the  entire  property  wttl  so  vest.  <  I  think 
itifil  veit  in  ttoie  cases  odly  in  which  the  tettaflt  in 
common  allows  the  bankrupt  to  havti  the  apparent  owner- 
ship of  the  whole.  The  case  of  ColdweU  v.  Gregoq  (J), 
i*  isy  jsdgmeat,  ilso  falls  within  the  same  princi- 
ple; The  hriefcs  appear  to  have  been  made  during 
tfee^  period  of  time  when  Gregory  and  Hatfidd  were  in 
partnership;  and,  therefore,  they  were  originally  the 
jo&ft  property  *f  die  bankrupt  and  his  partner.  That 
cmftitataa  a  plain  distinction  between  that  case  and  the 
present;  because*  here,  the  property  was  not  origf- 
naBythe  joint  property  of  Thompson  and- the  dtfend- 
ant,  but  (he  separate  property  •  of '  Jffompri*  only. 
OMBtsfly  v.  Coat*  (e)  was  not  a  case  of  bankruptcy,  and 
110  question  was  made,  or  could  to  made,  upon  die  " 
staMte  of  Jame*  These  answers  dispose  oftfe  aiithd-' 
ritfas  Mined  npon  by  the- defendant , *  and  ridtfetof  ^tneni ' 
aie  eentravemd  by  tny  dectrfbn,  #hlch  4s  fotirfdfed  erf-  ' 
tMynjpon  this  #w«#,  **fr^ 

:,v     -:*Jv.-A     '">    7-Oti    ii&r:    l**    iV  •  ">  *  *  :  f  *!**  E*   •'f "" 

(a)  I  2W*  91*.         (6)  I  Ms*  H9.  (e)  JmHer,***. 

Vol.  I.  Rr  the 
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irfxjp^d^aftf  §f>&ettt^t  wtftt'ltttt  MM  ft&r*ft  W* 


upon  the  grounds  already  stated  by  my  Brother 

s-  MS  )alli »»  foittira  ei  ii  tslul£j8  Jarfi  ^o  nohow  *«B  o/f*  x&  (c) 
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*  rSfiSJffmoa  ben  ,rj 'til  iUma  od$  x*q  ^ns  too  t*«  x'"*0  *>o*  M*w  Hart* 

r^j^^u  ,^.-,;.w.;do  , ^nir^o  fadgmm i ft UMBaiiflMh* 

«j    .tiuJ^  vts  x,r,r  'n"  *'v*  •"**  *nosfi3q  tmI*,  * .  *  (piaoiv  trtoft9i  lamai  srft  oi 

*....  '  «4  .'N  m  l»n   (  xj » "iJ?«n«w*  j-jiif-.n^'j  MiBa  wit  niiliiw  f^n  ^Wiommv* 
.  &  -»_•  /.    ..  V»    -••!-.    ,  . t  t *  'vM  n.  i.i :  -    •*  "^ai»  io  ,wfiibriJi*-  to  t:*-ii»<liM 

*  i« .-      ■ .  The  Kme  *y<nto*  imnmnti  *°*«  <>t  no*™, 

«■  \-     -  >.-■'  "U'-t    -fti  1  *l(l|v*  90Mt(   oito  Io  «nbsui  armm  to  owl  of 


Wharaapa*- 


<p  WQ  jwtfce*.,  by,*u(  #$*  <W  &M&^ 

bMiommoi.  .i:;  *-»fer,  1821,  ordwed«ft^J^  to^^p^to 

SMafc  of  the  tithes  of  Ae  j>ari&  q^ 

IVfi.V  fi^^Aesroof^ 

Sf^fUL  tti^gtothefcamshofflfcrn^ 

S^hh^dS?  ftf****  **&  his  cotfs,  and  charge ,  Jfifegii .if^Ml 

J*»J  fmmoa*t  to  answer  the  complaint  <tf  the4aM^itai 

any  question  of  appeared  before  the  justices,  but  offered  no  evi&n^bt 


►  but 

itap*  Mmfti*    The.  sessions,  on  appeal,  coofinaed: $* a* 

sewSj^ud  *r>  strict  to  the  opinion  of  the  Court  upott'tW'fl* 

thsf«,fortfaa  v'     *•>  '••■^lUij 


^mSnl    *  .JTlMWW|lo«4pfcJu«k^  proved  ibe*fciiee> 
f1^*^  fcniraWfi*,  anaM*  title  as  lessee,  and  that 
that  ths joadess  tha  tithe  was. .of .the  »"»nnnt  ^mnnH^  • , t] 


the  nrmrHsfit 
^fce^tewnpted^rom  the  payrtieat  ef^*e'tlt*n 
jrjHiif  it  wa$  covered  by  a  mo4u^' and  i^e^^Q- 
Sim.  tdd«(ri  j<PfWT¥Wii3Uhprgw.thiHJft»iirt^^ 

ip^nf     *11N?  t^Ottrrrgecteu  toe  eviuwice,  oemg  or^opinfrai  unB 

7  a  S  r.  f .  «.  S.  U  taken  awsr  by  tbt  aqrhth  taction  of  that^acjL  jrhaftLaflttaitkm  of  mochtf 
Is  laJaid.  v"  2fIlte,,'u!  ?*  .T.V* « j  Ifcin  (mm«.*GTg  cT^m«air  tgvj  Tjitv  g:iirf!firqino> 


hi  Tnnmsw$fm,s*&M%&$  iv. 


«* 


i9i!to-;3  vin  ^d  Bj|*«m  y^i-nla  aL.iWj  h!)  no  a;  ;,7  ,a 
(a)  By  the  fast  section  of  thst  statute,  hit  enacted  «  that  all  parson* 
shall  well  and  truly  set  out  and  pay  the  email  tithes,  and  compoiitfons 
witk^gUtdHtUh  ttelsie^tfjtbtfli  offerings,  oblations,  and  obventfons, 
to  the  several  rectors,  vicars,  and  other  persons  to  whom  they  are  doe,  in 
their  several  parishes,  according  to  the  rights,  customs,  and  prescriptions  - 
commonly  used  within  the  said  parishes  respectively  5  and  if  any  persons 
subatract  or  withdraw,  or  anyways  fail  in  the  true  payment  of  such  small 
tithes,  dec*,  by  the  space  of  twenty  days  at  most  alter  demand  thereof,  die 
person  to  whom  Ifee/Mittl  fetoUg*  Wte*ir*«i*laint  in  writing 
to  two  or  more  justices  of  the  peace  within  the  county,  and  where  the 
same  shall  grow  doe,  (neither  of  which  justices  is  to  be  the  patron  of  the 
clrdrtriorthaprfwheli^  anyways  Interested  In 

Sj^Olu*).''    <^sc^*se^ieiisju*^ 

iiinuelf  aggrieved  by  spy  judgment  to  be  given  by  any  two  justices  of  the 
peso*  "may  appeal  to  die  next  general  quarter  seasons,  and  the  justices 
ahM  present^  tbsin^r  fart 

justices  if  they  shall  see  cause,  &c. ;  and  if  the  justices  shall  And  cause  to  con- 
Mrni:<hejua^ntentrthvy  shsliUse*  tiecYee  the  same  by  ortebt  sellfensVAna1 
IfceJI  a^s**tccd.*>  ntrctsnohosstt  agsiant  the  spnellaos,  toJnvMe***; 


•wq  a  swiftf 
ban  c:iw  UOS 

•«:-(0'<;  yr  bs 
*&  wfc?*J  Mjil 

.r  *«.  4£r 
•  q#  ..  .1       a 

asw  in*  ,nwif 

\**l  ol  bru>bto 

•vb  t-jtii:t  sdl 

La*  .Utnsai 

seixi  job  lib 

ini  ,«ii!>^ni 
-q*  eimwiviie, 

9»i*  01  ^>A9^ 

btis  ,«uoia*st 
•dl  io»  ttfisdt 
Ms  (Sinij  inft 

^tubcra  a  qo 

bmsbost  boa ' 

ol  soasblvo 


{listresa,  end  sale  of  jbis  goods  and  chattels,  as  to  them  shall  seem,  jus^  and  ^  D 
reasonable;  and  ix>  proceedings  or  judgment  had  or  to  behadby  viirta»V>f 
tKs^sheBftejesiovedorsune^^ 

C|(^^S11^1U»k« 

eighth  section  enacts,  "  that  where  any  person  or  persons  compuined  of  for 

substracting  or  withholding  any  small  tithes,  or  other  duties  s/oresotf/snait 

j~imm*i*p«p»*  jrf  m»^  p^i.  f  WBjoqs  such  txis^pisls^^sdaUai;  insist 

swan  sn^nresiarfptw,conipositionf  or  modus  d«4njan$,  fffffffU^fg 

tide  whereby  in  ought  to  be  freed  from  payment  of  the  said  tithesT&c.  tW»H  ;**  •*«<! 

fe^ud**,  aridairret<  t*  mat  fn *r*t%  ^b*>Mf*k&<#i&  ""^'tZt 

jtinwHpWklto  f«4  »bels  t^eSg^^.^e.^.UJi  |s^M»tel     •*       -  18Jfl» 

reasonable  and  sufficient  security  to  the  satisfaction  of  tjie  ssidjustices  to      .  **  ■     *1? 

pay  all  such  costs"  and  damages  as,  upon  a  trial  at  law  to  m  hJB  for  that    j^  ^j,  i^Sm 

jalajba*  diiaoy  of  hk^sty»»  ewtafeatfog  J^euMosTof  Ifiii  ipjntlsr,  .ososb 

Aall  be  riven  •«»■«»***  htm  In  case,  the.  jsid  ■*—■ " ***&****    conuioehaocu'rir  *•"*   «s»ann» 
*up»*  %»  *»**»  •e^T^  w«^«u^^«^  ^r/TT" » I? ^jtrrTvfTi  'JTBWU  OTl  Jr  ,    ^,  •WWOq  sdt 

modus  dedmandi  shall  not  upon  the  said  trial  be  allowed ;  mat,  In  that     TO  ^  ^^gt 
case,  the  said  justiemtfc^e^eate^^  ^tooUssop 

the  matter,  and  that  then,  and  in  such  case,  die  person,  or  persons  so        woflM  ***** 

Aeir  said  nibstraction  in  any  other  court  or  courts  whatsoever  where  he 
>THttH£r"  •"**  Dcfora  ^  m*WDg  of  this  act" 

R  r  8  any 


,« .^t  8  *  • 


•ent  upon  the  grounds  already  stated  by  my  Brother 

Ms  }»rft  "  b<i>->eri3  *l  )i  tMWt)t  tttfl  "to  noifcras  tab  srft  ^B  (3) 
jran)  Iran  ,*}:  tit  iUm*  sdj  ipq  bnc  Juo  >«  x',ru  1>n»  ""*  ''*''* 

jo  «^nho%  JadgaaaatAo  thfttPJahgWa* 

:.  ,i»i  '*  ir  vi.v  ..•■-  ij  «no>i3q  r».il-  •  *  .na^U  %t,ionot  l*i •»«  S'i*  °* 
#  *  \-,  :'•"■»«'■«  q  h  «f  ,•"■  *»»y:  ,»l'*yn  «»rfl  oJ  i  'ihrrn  t*-#r?:T*q  !ns/*»«'«i'''t 
r,m  •  .  ^  11  i»  1*1.  c  j''j^«|."j*  i"i.n:«"j  .  ise  «#dj  nidiiw  te«*  Tl/Rrftirov") 
.  ;  «*•   .•    ,.  *"•    -     '      ,   -til  '•>  ■-»:  i  .  :  ♦    "" (at*  to  ,wir«h  ijh%  no  swriua 

*  >•   -       .  Ifa  Ksm  vgoiAst  Umwmm  •<  °rf*  0i  nomq 

«  ' >.■••.    -  i"  »    -a*  «.*diJYr  9*w«i  sm(j  V»  E30ti?.u^  anom  to  owl  of 

toSanuuaM.  .„.-.  nwafar,  1691,  Orda^  «J60fo^<to*pa?  to  Uw4M(m 
iIcm  anted*  of  the  tithes  of  Hhe  parish  of  jfiferij/^r^fn'.mec^OTer 
IV^i.V  W&  *a  wm  of ,61*  fo*  hu  Ut^^fl^ani«a>S 
SZf^L  i»*i*togtatl»epaikkof0fc!»^#^ 

"S^f*     ••BUDOMd  to  answer  the  eompkipt  of  tha  lsam, '  Mat 

Ola  not  nitt 

any  qu«tioB  «f  appeared  before  the  justices,  but  offered  no  evidence  tit 
•ibvwMotap*  jMPfldw*  The.  aesaions.  on  appeal,  ttMafinaed;  tfc*  o* 
MttaaTand     *r,  strict  to  the  opinion  of  the  €ourt  upon  tWttfc 

taatf*,  fOT  tfat>         Tb         a-"     >      •    ,     '     *  '■  'i.VJ 

imdm.,.*     Ipwii^ca^: 

luia^tafnotf^     ^zSkmm^m^^lmno^  proved  ibe*6tieet  apatattfta, 

flLVWUTOr 

•  ••••lMfJw  o'J'i 

might,  In  tb#       ^MaM^^^ 

**  dtentiaa,  ^uj^inlr^ilmt  it  was  covered  by  a  modus, 'and  1UH«- 
dnol  .diftWl  jaWdgOflftJOsyS^^^^ 

«of     ^iro  vxHil^  reject ea  toe  evlaeiice,  tjemg  or  oplliUi  una 
tottr    li?  nimfi'd*  t '  ^,'''  "fJ  ••■"•i  £■"/    *••    •■ ,  •  v,r  ■    *''  ,{"''  "';  **»  «if»-*n 


2S?  hjj  taB^fiWlW,  aUFbht  tide  as  lessee,  and  that  i 

MOTORS  HtM,    .  -.    %l..  t.  j    Lis:    *'»  ">      ■  .•••.i-irJw  o'Ji 

•^—JST*^  Jtb^.-^UMSiJff^.oC^ Ae ^gmpiiajt  Remanded;  jtb 


7a$r;f.  «.S.U  taken  Awa7bjrUitti^th»ectioa  of  that  4^ 


hi  TKqmsvm$tm,s*&M%&$  iv. 


«* 


<mm  rn-^m  me  ^fr*hw  gm>jRmutfath$&  *; 

i9Jlc>-;9  yin  ^d  b^tiil^  vfitmla  kbano'^  oil)  nor;a  '.;:  *z 
(a)  By  the  first  section  of  that  statute,  hk  enacted  "that  aliMfmof 
shall  well  and  truly  act  out  and  pay  the  small  tithes,  and  comjjbiitSbns 
taftatpmritttfiflt  tb»lsSte*sri^*fL  offerings,  oblations,  and  obventione, 
to  the  sereral  factors,  vicars,  and  other  persona  to  whom  they  are  due,  in 
their  sereral  parishes,  according  to  the  rights,  customs,  and  prescriptions  . 
cpmmonly  used  within  the  said  parishes  respectively  j  and  if  any  persons 
substract  or  withdraw,  or  anyways  fail  in  the  true  payment  of  such  small 
thbea,ftc,  by  the  space  of  twimry  days  at  most  afto  demand  thereof,  the 
person  to  whom  |feft/«*ltts£  fa  AlUg*  M*a4is<ft^1aint  in  writing 
to  two  or  more  justices  of  the  peace  within  the  county,  and  where  the 
same  shall  grow  due,  (neither  of  which  justices  is  to  be  the  patron  of  the 
dnlrclr  Orthapet  whetted  tfce  teM  tithes'  wUeV  nor  aflywsys  laterested  In 
•j^M*"*)^'  ^{tw^^^tom*.*^**  ptsson  tending 
4umself  aggrieved  by  any  Judgment  to  be  given  by  any  two  justices  of  the 
peace,  may  appeal  to  die  next  general  quarter  sessions,  and  tine  justices 
|M^pRsMtH^  timta^^ 
ctye^ns^j^^ 

justices  if  they  shall  sea  cause,  &c. ;  and  if  the  justices  shall  And  cause  to  con- 
Mflntoejua^mratVtllty  snitilii«  decree  the  same  by  Ccde»rfsesstens",^uid 
fcW  a|»nfgtea4;»)  gtre tsuch  oostt  again*  the  sfajallaoa,  toJftvVnfed** 


-wq  a  »»riV/ 
iwa  c:iw  210a 

-ei^ov;  ye  bs 

«q#  A  .*        a 

atw  Uih  ,az*dM 

\a<l  o*  b»iubio 

-»b  t-Jiii.i  »dt 

t.w  .bslnsm 

SSJUO  K'H  h»b 

oiicanp  voa 

baa  ,ftaoia*ae 
srfj  iol  ,<wdl 
1st  ^mit  irut 

,tubom  a  qa 

Imsbtiai  boa ' 

o$  soasbfr  • 


vjlistress,  and  sale  of  his  geods  and  chattels,  as  to  them  shall  seem  jns$  and  \^  D, 
reasonable;  and  no  proceedings  or  judgment  had  or  to  be  had  by  virtue  ;of 
tBfaecV*h»fi%e*eB*rredorfupevw^ 

*_¥%*?"%  »£!««  |M  ftV^of  such  tithes,  &*>  duOlbain  <**st^/'  t  X|e 
eighth  section  enacts,  "  that  where  any  person  or  persons  complained  of  fee? 
substracting  or  withholding  any  small  tithes,  oromerdnDMafoielsatf/sD^i 
^MssWaluYjeist^jifueitteBOY  to  w^tft  tucfa/<.-uoJpisiaC>^!maAt;  insist 
#pon  sj>;  nrescrjptfan,  composition,  ox  modus  decraap^,  U^eg^gr 
tide  whereby  be  ought  to  be  freed  from  payment  of  the  said  tithes,  Ac  «"•»  s'1.*9*** 
te^ttb*  tml^livW  **  .**»  fcSrrkm*  ^Ibe'^  Juslictf  of  We  ^^aot^im 
jtim*MP*Ak* *W*  M  thntt  *et  **»  ^ ^e.^utyHprtWw%  •*  '<*> 
reasonable  and  sufficient  security  to  the  satisfaction  of  the  said  Justices  k>  .  **  ..  *? 
*fj  »?  .Vi*   t    ^....Lj'  <    .    *  .  -.  v  ■    .  Vt  >i^wla»W^^i?*  «doi*siotib  iledt 

pay  all  such  costs*  ana  damaget  as,  upon  a  trial  at  law  to  oe  hfil  for  that    .fo  gfjj  199191 

.pisfruiTdslau^aghfejm^  iflii  totfftfe,    *  .soasb 

modus  dechnandi  shall  not  upon  the  said  trial  be  allowed ;  mat, .  In  Oat     Ttt  ^  tabus' 
caac,  me  atf  justices dr^^iaia^  ^owolmxip 

the  matter,  and  that  then,  and  in.  such  case,,  the  person,  or  persons  so        «bsni  •dn> 

tiieir  said  siibstraction  in  any  ether  court  or  courts  whatsoever  where  he 
Mti&fS™  me*  before  the  making  of  this  act" 

R  r  8  any 


.*  .^S  8  * 


I  &*SR8  mOBAfflDER  TfiBMu 


i   >■:  j 


sfte«f§Jtp  qohU  nat&hupi*>iosHimj\#{<*mihe  jfcaaticea 
A^<aqtfioi*,?M*  haringjJaentifttfed  feaidbenpbabpe  die 
ji^Oces,iid^io^oth^!oirigtml  ord^rj  iEha)8tb  sectkrft 
tfitfciajjatrtife  krimqMraJfoonithe  jeslncefprttBd.ttslM* 
fwajr  their*  gbwfr  ^fSopn^-aqiieStioQljof  modus  .is 
j*ia4i. :  Tfaere  to  noa»injp,i»,tWf  «teiteiuitet  iatxx*- 
atttetft  with  ibe  ffter'teaaom    TbaJ^  indded^  irapUedly 
aay**  that  fcfye  jajtfces  ipogt  deckkf,<juestipnao£  t$l$  :sab- 
jartto  tkft  rt*ielr  of  thbObbrfr;  bpfckJeG^efcteyttbarf 
*  Certiorari  shall  be  grastdd  where  )t  her*  is  a  question  of 
jqodty**    Thjatiileraayoome«  question,  iU^^ 
be' no  diepvto  about  h  modus ;  and,  indeed*  tMnpersbh 
entitled  to  the  tithe  would  be  entitled  to  the  dam  pay- 
eUfe  fcithfriaodiifc    The  *th  and  fith  'seettewiln? 
therefore,  applicable  to  different;  qaees^  and  fcilt'not  fe 
po^ns^tefct  with  each  otbar,  if  the  8th.h**owrtotar*l«s 
oa«p»li6»yoalthejuatica8.   Bnt^scaOTPdry/apahy-waiild 
b^  ft*  aetata,  if  the  person  against  whom  the -remedy  is 
ttttgfc  might  set  up  one  defence  before  thai  two  jnav 
tfeaveftfr  a  totally  different  and  new  one  upon  appeal. 
Upon  principle,  certainly,  he  can  have  aorsnoh  r%ht*, 
and  JRa*  v*  Justices  of  Suffolk  (a)  is  expressly  in  point. 
StorjfbtioesJag  session*  were,  ther&fore,  cdrrtctWre- 
|e4tii|g4he/eradQnoB«£  nodus;  and,  in  the  absence  of 
iket^tfcetoi* nesting  to  impeach  the  original  tJrAerdf 
*Hetw»j«atfcai. 

t  fiteri^  eontr al  The  1st  clause  of  the  act  in  question 
givft  the  justices  power  t?  act  where  rights,  castoara,  and 
prescription  are  in  question ;  now  custom  and  prescript 

*  ' ' 

(«)  1  B.^A.  640.  j     . 

fYon 


in  TH#:Edb^Ttt.^ikiA.biMqBB»aE  iv. 


0tou«ra  p^wt^arij^ippliMfab^iiM^.  .j  Oka*  «bt  Aft* 
seventh  claas*i$h*ei  <s  icertJorariAt*  te»  ftafePtfJii 
tide  is  Ji*  question*  I>  N€^vj«h<^i ^toddia A  tt^^uft 
the  title  to  the  thhek  «cUb»1>i  taiqaftstihi.^'IH 
<ndy;qtte»ti<**  fc  apoiijthe^ieqtionfri  £i  that  diet* 
are  no  woeds  of  ijwtriction^  «ad  if  tfcpor  *#e<^  H 
mold  ntttfyall  the  ptecdiop  part  of  theuft ;  fl^ifA 
after?  ease;  the.  jurfsdifctionr*£' >tbi  ytalfeaJj  iftigfa  fet 
owsted  fagr  aoowpfelepcWijwodwiarf  tto  jJaJty'hpplyt 
lag  to*he>jnstiet»jnigbt  ^b*  deprive*  afhiesiUnaitejt 
ftune*V>  frq*  after,  toeing  tirtaimd  thfe  jfadgmaat  of  a 
eeptriot  Court  iiiihie  fevooresi  Ike  <piestida  of  ifcodtia, 
The  only  way  of  patting  a  sensible  cobs traction  wposi 
thtwfadeaiftiatasay*  that  the  magistrate*  bek*r<ha*» 
fMiharitrtalajraUfaeflliaM  sd^eot** 

the  right  af  jamming  them  infcydm  €baaftf.  Witfci** 
•poet  to  the  teeond  print  taken  en  the  ether  side*  theni 
iijweajdegybdrirBBfithecBeoebedanftthik  3**p**i 
gent  rather  rcsenshlea  Bex  ¥.  Gmmfasfafi*T  ejf  4ff*«i  ** 
£»tse{a)t  whes»k  was  decided*  that  the  eoraaiissioperi 
were  bound  to  heat  evidence  on  the  appeal  whieb*  hall 
not  been  brought  forward  at  the  origins!  Iwaelag;  n  :<  ) 

Abbott  a  J-  As  at  present  adwsedy  I«n  cHqmIbB 
to  think  that  by  m&*  in  fehb  statwia^  us  naiwfiug  i  ettE 
ferentfrow  title  it  meant,  And  *  towonkeifcfcr  ife 
not  to  be  found  in  the  7th  section,  which)  stfafce**  the 
certiorari,  I  think  that  the  writ  ofcight  not  to  hare  issued. 
I  am  also  disposed  to  think,  that  the  8th  stoeftfcm  i*  *6m- 
pidsory;  that  the  petty  relying  i 


(a)  3*45.  m 

Rr  4  it 


life  fllsrfVf 


4^4rfpigt*  tans*  jibinpBiiw»g^r>9ii^Mfegfli»iW  «*  fe 

Iqllfrw, :  that  the  party  called  upon  to  pay,  may^fctoHs 
ftillniflil  plahinfejalarigQhe  question  of  modus  to  be 
tried. by  the  justices,  or  may  withdraw  it  from  their  con- 
sideration; whereas  the  other  side  can  have  no  such 
option.  This,  however,  is  a  point  of  great  consequence, 
and  I  shqidd  tyy^i*^ 

if  our  judgment  proceeded  upon  that  ground.    But, 

upon  the  otter  point  J^^^r^^l^xd^b(h:A¥  *  *» 

originally  the  intention  of  the  party  to  set  np  a  modus, 

his  should  have -stated. that  before  tfre*^/jw#^  'fa 

oli^c^  W*M%  *:diim  of  ti*es, , (he  $^4?^jigm&+ 

^w^rfw m  W*^*1!  ^v  4exiDcopi(t|piii)f.|aiiA  by^ipa^r^ 

v>  siom  10  9oo  fu^ingjq  pay,  and  that  litbeable  matter  w^s^pmhjfcqed, 

•iUvjUwws  A^^estioa  of,»ix>das.is  something  quite  distinct  >frpo* 

*«'Od  smil     ,  1.11  1    •     •  1  « 

wtaibhiuori«  ^ati^bich  the ,  party  claiming  would  come  prepj^fto 
^Zri"*  Pf^T^i^-^^^  Oieinpduswasi^t,^,^^^ 

j£«£fe!i  #P^°?^  to  xfceiidng  or  rejecting  evince  ofrft 

te^SS  ^^fSP^^^^?"^815  te  ^^  ^surprise,?*** 

.-mi  b«u  \»t\  ifoft  <^^n^pt  wpu)d,obt^iii  a  veiy  unfair  advantage,.  ,  A* 

^^LST35  -j^3W;\^v  *£y  opinion. is  founded  uppp  ,0m  last 
ot^^m  BP^t^P^1^  *  wsion*  had  % rjgbt  t?  pxttgta 

10°°  "'■uid  of  moc*U9»  anc*  *  ^"d*  ^ttt  thqr  came  to  a  proper  con- 
yiin^qqed  ob  «*etafeff>  onatfcfetrpBhHi*  t<T?teI<b|frtf,hadii  Wrffct 6T  atifieal 

{itrnn  Jon  bos  ^Mwojjind  isjjrj*;  lo  /foj  >-i;iii>  wIm  j  *ji  ■  ;*n»  <?  ;*  i;  TJ1*T         »arjr{r-™ 

»puBb  jagsSiwt  fcfaedeeiMjpn of  the  twjnsrieetf  UJKWi ftc ^fflgtfcg 

laid 


.!fcl«{< 


-uu.  iLflJ  raw       wnJwlli'.  \:ai  .«    ,/    <'■  -    ••«'••  v.  -  •'•  -' 

;{-.tft.  mi  avail  nao  sow  ion.u.    ..-     ,-  •■<■■■    ,     .-.  —  •'  z      .  .^ 


•*  JL '  ''^TtfeTEMJ  against  t>£voNS»ttE>     ' 

-  v  *■  gAMfi  ^H*«Mlt>*WakEtP  WlLLTAMS. 

^NP©RBCATK>W,  ib  tile  nature  of  quo  wferranh*  *"~»«~  f 

'  fcalEig  qpoW  tbt  defendant,  Devonshire,  to  shew  by  capon** 
-what  authority  WeUHmed  to  hare  and  exercise  the  office  "wlbeBvy 
<*Tc*pftal  btfrgeis of  fhe  boftugh  ct  Truro.    The  plea  set  ST^plSaU^ 
dtttTaHotn  parts  of  a  chartef  granted  by  Qoeen  Elizabeth  SJJwL** 
Stelifttog  to  thfe  constitution  of  the  corporation,  and  the  Jj^^JJ 


fefection  of  the  mayor,  aldermen,  steward,  capital  bur*  *• 
jge&t&j  ittd  recorder,  (which  it  is  tmnecessary  to  insert  ftomhfe 
Here,"  fts'thty  are  fiilly  stated  in  th£  judgment  delivered  lawful  to  the 
by  thfeLbtd  Chief  Justice,)  Aid'  then  arerrtd  that J.jt,  £££?£ 
a  capifet  btorgess  of  the  said  borough,  died,  and  that  the  £*£til£ 
mayor  and  the  major  part  of  the  capital  burgesses,  jjjjjj*^!}? 
faNnvfog  arts' removing  at  the  time  of  the  death  AfHhe  *%£££f 
said  J.  X,  duly  ih&  and  elected  him  (Devonshire)  to  »rjorw»no 
lb*  office.  "Repti&tioh,  That  the  mayor  ftritf  eleven 

the  said  beroqtfi,  into  *«  place  or  plaota  of  tip  capital  tmigem  < 
eld,  thai  «  majority  of  the  entire  body  of  capital 


to  die,  Ac.  •/'"Held,  that  a  majority  of  the  entire  body  of  capital  burgeem, 
oft^ti^afciaj^ 


others  of  the 
of 


capital 


cafttajrbaagesses,  i^rndkio  mbre^wetetpreogkt  atyjhtutt 
meethlg.^^y^ThafcJgr  tfc  riuto*it*»  rishrwIiH 
wane  jaqdnredictoi  W  fnwfet^a^all^ctiwi^iof  nftdw* 
io^db^tjtwo  tf^enotipjrdiWJ^ajt  thfe>tim**fi  tiwMp* 
poaed  ,el«dtLo»  of :.4|b»  defend***  This  iqfloatfatf 
attiout  pufeof  ifce chaster  Delating  to  thftipleciaoifttf  « 
recorder,  *p<m  the  death  cor  amotion  <af  any  parson 
filling  that  office;  and  also* the* mode  of  uleetiag  A  eoso* 
ner  and  constables.  (These  were  fully  stated  in  the 
judgment  of  the  Couriw)  Demurner  and  joinder*  The 
pleadings  in  Bex  v.  WHiSkm  were  the  same,  excsptthat* 
the  election  of  the  defcndartt  was  aflegadltonbafe  been- 
made  by  the  mayor  and  the  major  part  of  the-  capital 
burgesses  wnivtog  mad  ramming  at  the  iimtqf  the 
election* 

The  ease  was  argued  in  H&aryX&m,  1822,  and  again 
in  thai  tens.  r.*: 

Tindalj  m  support  of  the  demurrer,  contended,  first, 
That,  under  the  words  of  4bis  charter,  it  was  not  ne- 
cessary that  a  majority  of  the  whole  body  of  capital 
burgesses  ahonld  attend.  The  words  swvhinga*d  re* 
wa&img  distinguish  this  from  Ar  v*  Bellri*ger  {<*)?*»& 
all  that  class  of  ones;  BxABexv+Hoyt*(b\ shews. that 
the  election  was  a  good  one,  as  a  majority  of  the  existing 
body  did  attend.  The  mayor,  being  one  of  the  capital 
burgessea,  the  whole  number  besides  Urn;  would  be 
tyqtmyd&*&>lh*v*  T/iorttto*(c);  and,  therefore^  when 
J»J*  died,  the  mayor  and  eleven  capital  borgesn^ 
whom  the,  replication  admits  to  hare  been  present  at  the 
meeting,   would  be  a  majority  of  the  existing  body. 

(a)  4  T.  R.  8)0.  (6)  6  T.  JR.  43a  (c)  4  JBast,  894. 

Secondly, 


in  THklttimYUL  toQWBGR  IV. 

Second^.  The  ,wprds/of  idm  ahanteiy  mpnribg  two 
*ld*f*tt»  t»  attaod  at  the  {fectaskl  of  officers,  do  art 
9jqrijr,lp  tfci?  rase*  Aca|ntaliMnge8i.irone>of  the  cor* 
pqjsatiou  itseUb  *ndi»»ofc,an  officer  wUhin)*ha  impairing  of 
thafciOtap*.  .The  c]«MidiE^tiDghkelceihn.doflBiw« 
it  tenon  -require  the  attenrianpa  of  the  .aldtnqen.;  bat 
the  clause  as  fce  the  election  of  recorder  dqas  expressly 
make  tbcur  pnisenee  necessary*   . 

.-  Oos%,  «oottf%  aoatenddd,  that,  according  to  the 
principle  laid  down  in  Bern  r+  Beiltinger  (a),  recognized 
antl<  confirmed  in  ikr  v.  JkGUfar  {b)>  Bex  y.  Horns  (e), 
ind  Jtrx  ,v.  5oawr  (d.)f  where  an  election  is  to  be  node 
by  a  definite  body  in  a  coipqaation,  the  greater  part  of 
that  entire  body  must  atteqd,  notwithstanding  the  intro- 
ductiofr-of  ,the  words /or  tie  time  being,  or  others  of  the 
like  import  The  words  surviving  and  remammg,  m  this 
charter,  are  manifestly  used  in  the  same.sense  as /or  He 
trntfyingt  for  those  expressions  are  indiscriminately  in- 
troduced into  variona  parts  '-of  the  charter.  Secondly, 
Capitol  burgesses  are  within  the  meaning  of  the  word 
officers,,  w  as  to,  make  the  presence  of  two  aldermen  ne* 
tessajy  at  the  election.  The  word  effice  isappKed  te 
cental  burgesses  thtaoghout  the  chaster* 

Owvedcvtwttr 

>  Tbi*  judgment  of  the  Court  was  now  delivered  fcjr 

Amsym  C.J.  By  the  pleadings  in  tluteecflBft*  jl  apM 
pears  that  there  are  in  the  boiongh  of  Truro,  a  majoiV 
acertain  definite  number  cf  capital  burgesses,  and  fair 


aldermen, 


(o)  4T..R.810. 

(ft)  6T.R.26S, 

(c)  4  Ea*9 17. 

(d)  Ante.  492. 

time  of  the  happening  of  the  vacancy,  which  thft-Jc? 

fendant  w^fditympto*  >&4  Wi*W>^!Bhe€o*« 
two  cases  it  <  is  alleged  tha*  thwaqf^w:^ 
majority  of  the  whole  iwmbec  *ho  w^  ^^i^pg(?§fl4 
remaining  at  the  time  of  .the  d^<3btU>  electior^  ^ 
farther  appear*  that  in  fact  thorp  were  i*at  among  tUpsp2 
eleven  capital  burgesses  any  two .  who-  wgtp  a^^Jder^ 
roeft  of  the  borough.  There  may  be  a  donbfe  whetfiftr- 
the  number  of  capital  burgesses  in  this  borough  aug^t, 
t$  b*  t^»ty-fonr>  including  and  ^cfcoping  the  gugjor 
as  ©np  of  the  tweuEty*<foar ;  or,  whether  it  oqght  t?u  foe, 
ty  entyHEpar  exclusive  of  the  mayor,  and,  therefore,, 
nftfkiqg,  wit^  hini,  the  number  of  twenty-fi^i  kat.jfai* 
p«nt  is  ..$£  material  to the  .present  case*  In  jJmj^ 
«Pi»*I!»WHI|tf«».^'hWi  b***  ari**i  fi«^  /Wiethe*, 
it  fbf;  i^pc^ssaryrrt^  Wi  assembly  for  the  4qction*f*> 
<^^bui^w j^bpuld  conaist  of  such  a  awpjper  of  pe^f 
sons,  including  the  mayor,  as  will  be  more  thun  Jt**lf?J&£) 
W*^i&to(*ftr&?*  °*  twenty-four,  of,  no^.inpi«ding 
ti&mfflfm  *M)*  two,  thaw  half  d*  n*mb?r  p^flyfe 
%ffi  W$m&T$*m  <W  X  *  majority,  *ccor#*g  J* 

the  mayor,  was  insufficient.     The  decision  in  the  cas* 

,ft'2%fc&2L*  (©)  Of 


prcscnrt&se;  ancrK  w jrac  neeessttryi^consuer  wucwvi     ■■nVfrfr 
tte'WUMc^btf^ifbli^  O&Sl!  fejflfe^W  HttWB&rf  ^|jFr 

a^^*dtW^Hft£^  be  orb* 

ik^rt^r&ofegfa  k  ^Jbe^^p^r  t<)  <*b^e>  AAt1 
the  p^vJrioi^trf  Aat  dkJrtef/  ifr  ffctey  ttegfer*  a  point  oJT» 
thfe  kind>r  '■**  mdterttfyLaHteWft  from  the  charter  6f* 
7tot>:     ;}:/  -v/  <•;    J  -•-     "  ■•  *•    ;>        .''■•"'••■    *4 

"  &*&£%,  -'Utttftftr  k  be  nfe&ftaty  that  of  the  persons - 
ateembta,  *hktevfc*  Afeir  ttinfaber  ought  to  be,  there' 
stttftlft'be  4t  least  t*o  iri  whom  the  office  of  alderman  w* 
united  Wftb  thfe  office  of  capital  burgess;  for  if  this  be 
necessary,  {hen  the  assembly,  however  sufficient  in  point ' 
of  numbed  Was  incompetent  in  regard  to  the  official 
character  tf  the  persons  of  whom  that  somber  was  com-1 
pestid.  ->  ' 

TUs  is  the  efese  of  a  borough  constituted  under  an' 
existing  charter  of  the  crown,  whfeh  is  set  forth  in  the 
pleadings ;  and,  therefore,  each  of  these  two  questions  is ' 
to  be  answered  and  resolved  by  die  language  of  the 
charter;  and,  upon  consideration  of  the  charter,  we  are' 
of  opinion,  that  the  assembly  at  which  the  defendant  **> 
elected  was  Insufficient. in  point  of  number;  add  it  is, ^ 
therefore,  unnecessary  to  give  any  opinSon  'Sn  the  se*> 
cond  question.  '     ''•*  <       - 

'  Die  number  present  was  not  a  majority,  aicbftiftig'to1 
either  of  the  me&ods  of  Reckoning  before^  mWitkrtedi' 
anil  it  has  therefore  been  argued,  that,  ttctortHhglO  ffiftt1 
particulhr  diarter,  it  it  not  nectary  t&ft  ll^Useftrt^ 
should  consist  of  sucb  *  itt}<tos^lM  ifi&t,  afcc&ittnfc' 

(a)  4  B4*t  294. 

to 


*#SW.  to  the  atttgatioiift  m  one  tf  fthroises;  atrk»*ofltate«t;'lf 
J55]L  the  assembly  consist  rf  snttrB'  dumber-  ofretfptiaHiimi 
tjestes  Ja-wiH  cwiBtituteft  ^ijprity  of  the-whtAe  ijwubw 
«f  capital  burgesses,  wbo?  -at\he  ciaitf  of-flm  vad&hop 
odcarmngy  may  happem  to  be  assrvh^and  reQajdiiai^ 
ahd  thai,  accortliibg  ta^healkgatiait^  As  «ri«r  to«} 
it  is  sufficient,  if  the  ossenlbly  consifitxrf  a,unajD^it?fi«# 
the  whole  number,  who*  it  the  time' pf dtanbfibgj  fflfty 
happen  to  be  surviving  and  remaining*  v..«U'"."ioo  vfnvj 
Now  it  has  been,  decided,  in  the  base  ofrSfttfJGiigttf* 
BeUringer{a\  and  othenr  quoted  uttheta*;  tfenv'ffheta? 
bjr  the  provisions  of  any  charter,  on  election  tf  to  bbratd* 
by  a  body  consisting  of  a  definite  number r( as  dktbffu 
guished  from  a  body  consisting  of  an  todafinite  Sumter) 
Jar  the  time  being  or  tke7najmpaH(ftkm,90^ktt^^ 
atid  aldermen,  mayor  and  capital  burges^' lftaywj 
aldermen,  and  capital  burgesses  for  hhetii**4jttog1(ot 
the  like)  or  tbe  greater  part  of  them,  a  good  elective 
awembly  cannot  be  had  without  the  presence  of  such  * 
number  of  persons  as  wiU  (institute  a  majority  of  the 
entire  definite  number,  although  the  number  present 
alay  constitute  a  majority  of  so*  many  of  tbe  entire 
number  as  may  happen  at  the  time  to  be'  surviving-  and 
existing.  From  the  time  of  the  decision  of  die  <iase  of 
2&r  v.  Beilringer,  this  has  been  taken  as1  a  general  an* 
established  rule  of  corporation  law;  and  it  Appear*  byt 
tihfr.rdport'to'  have  been  so  understood  and  considered; 
before  that  titae.  The  reason  of  the  rule  I  take  to  h* 
thiaj  where  the~crown<  has  by  its  charter  constittrted  ft: 
corporate  body,  or  any  integral  partof  a  corporate  tody* 
(if  as  usual  tbe  whole  corpoimtiorr  consists  6f  tevendi 
■r> » j         ,    i.     ,•    •       .<•■'.    u  •••  >  *   •       '     '  >    *• "» *  •  -■ 

If.,  ,.i'  M  1.&A<81JJ.      u    --i-.l    ■    ■    'o---    •• 

i  parts) 


in  the  FdWtTff  1XB&*  dp  GEORGE  IV.  ill 

paxt*)  cdmpoaed  of  r  iwrtaln  (defined  an<fc«p«fled  niinrw       JfUft 
fcrorf  ifcdm&ialv'and  haabjPtb*  8«ne  cHairtw  gireti     «JSj!L 
nntabr  powers  abd  mifAorkios.tott  body  »dJ  constituted;    ^aaifty 
sod  hat  ouflaitoed  a  method  of supplying  Taxiririesifooto 
Ihnti  to  tbaeVao  *a  to  give  petpeDgal  lexisfence  to/tho 
body,  ntrtwhtetandmgtW^ 

tkfad  members :  it  cannofc  be  apposed  that  ttteerewA 
intended. !  that  the .  porters*  ted  authorities'  >sot  gtrstr  to  & 
body  consisting  of  ateh  a  defined  immber  df  person^ 
«bool<l\bc^dwcwed  bjfta  mtah  smaller  number,  a*  by 
oniyftwo  4r  tlMrfe,<or  that  .the  indirtidebds  composing  the 
body  should  at  their  pleasnrv  increase  their  personal 
ioftnttic*  and  authority*  by  suffering  a  gradual  dimi- 
nution of  thdr  aamber>  and  forbearing  to-exerto*  the 
power  of  rwovatiwi  and  s^ipply,  for  whichji toethod  haa 
been  ordained.  It  yen*  extract  from  a  charter  a  sragte 
sentence  .expressed  ift  the  words  that  I  have  mentioned; 
aa  for  instance,  "  It  shall  and  may  be  lawful  for  the 
mayor  and  aldermen  of  the  said  city  for  the  time  being, 
or  the  greater  part  of  them/9  from  time  to  time  tomake 
an  election  of  an  officer,  or  do  any  other  act,  and 
look  at  the  sentence  so  extracted,  singly  and*  by  ftselfj  ft 
may  stand  doubtful,  whether  the  words  *  or  the  greater 
part  of  then*,"  ought,  in  construction,  to  be  referred  to 
(he  fiht  part  of  the  sentence,  that  is,  to  the  words  <*  the 
mayor  and  aldermen  of  the  said  city,"  aa  as!  to' denote* 
the  greater  part  of  that  number  of  individual**  wfeeradft 
the  mayor  afcd  aldermen  originally  consisted  ?  or  "whether 
they  ought,  in  construction,  to  be  referred  to  the  wbolei 
of  the  preceding  words,  that  ia,  « the  mayor  and  alder*- 
men  of  the  said  city  for  the  time  being,"  ear  as  tb) 
denote  only  the  greater  part  of  the  number  of  individuals 
whereof  the  body  of  mayor  arid  aldermen  may  happen. 


*™*'   lmwrinn  with  tha  wJHft  JtltfTimtTlt    Mi  ■>«>  MIlAlAtllttll 

f^m(e*^  o^ 

th*fc;iW*iAft2t^ 

to  twp  or  &^  j»e**m$lttajat^^ 

twelve  or  tw^-fc^.^rutepa  lOBteahfeiMag 

bee»  e»4ityMl*4it.  j%.  jfeMQ  flf«B4l»  h»eprt^»^i$e*: 

tU  Court  to  altfe  ^wAdtpfeifNioife:  wTibc[A»T|M^ 

vention  of  lit^aJtio*  t<M*^ 

and  on  no  account  to.  defter  t  fiwarit»;l0ihw  thelikft',  ' 

guageof  a  particular  charter,  **»*i*|grtMigaj  Ifrtrti^gitg 

the  prowwaption  tf  a<bfttfe«  t*flqjre*ad»lttaartje>i» 

owidttBe  plainly  to  a  i*sffim>ntrf«aV)fkamfc  .atadthktaaaoa 

ma  to.  {ha  consideration  of  the  laianaia?  efthe  weMular 

cl*#erof  7>w^  a*  i*ftvtbia?0i»:tfe 

cawe*     The  charter  ia  eat  cat  pajtUyJnjtbeploa  aitd 

naitlv  in  the  nnaiicatilai*  *mL  thaiifiam  i 1 

ready  and  ^emmedionp  n,  view  of  it*  as.** 

bajfc  Jf  th#  j*ole  hid  txwn  eet  oat  at  onoe,  a&diittb* 

onjerytf  fce  original    Bot  Itbtnk  veiiamaaiiffictait 

kiHmMgP  of  IM  mttfeota  lor  the  pwgpee*tf* jnrigmeajt) 

tty£i*ft*OTMgh  sfceji  he  *  ft*hh*ro*gK  JH*Ahe*jBtt» 
th#^a&jfr,ewt  there  shall  he  a  bodj  pplitir^oa^ 
poi^  ^the  aaff^  Oyrma  mmtioi^>;,jandtha4  fiam 
the^^Ethior  eye^  there  shell  i^e  in  jbe  boiDiightKenty- 
foyr  of  the  more  honest  and  discreet  inhabitants,  sr^o 
aheU  he,  helping  and  natiating  to  the jneyor  in  nil  raiiaai 
audiWaUen*  touchy  ^borough,  .A  cMt*j»  iniiafianal 
iai 


IN  T^#W*fi?f84£<*i6§ftifeE  IV.  *» 

eUurttffga|tffllli|iMd^ 

4pui«iihWa«M»  «pRk^b4rga«tet  vTh*fi*»  ft  £e* 

n— fa<up|*)i^HU  #i'MM(|i aPvattofcJy  wa<*fc«r  fayndewHir 

mliiiiwiiii  b+  •«ito>*l;^'J*»i«<*brr  ftp*  whkfc  Am 
ililalihdt  wajiBhattdmel  tMtt*lD*nd«fcjr  death,  and  bja 
i  IX Ijerii iij'<lwj*ilHfc)'^illW  lto<Wt "-of  the4t»da«i8a,  . 
wM*  it'll  MUmx  <t  And  JNPaelfl^teft  by  bet  tolfcw 
|i  ajpii/ 1  t&i  hwteMHuyfcalrey  «rti*«ceea)orty>  ifltHrit 
■wilgeifc*qto<UB»  qjmgaiJ  *»yot' tod  capiat tKtfge^et- 
ufafcaXa^^eAMatoMyancVlbeir  sumeMon,'  that  #fc«n  • 
a^Jtaoiio^iimAtilwwVlihai^iii^tbatwy  ette  or  nor* 
1  tampAm  capital  burajaaw  «*-*»«* 
: 4ke  aaiinat  btnooghr  fer  4he-ttoe  beiiqf  atari* ' 
Jki  in  litaH  .wwliuMt i«be  rfdtfrald  to*>rtmgb»  <»  shod*  > 
MnfouJa^caMejetao^firta  hit-^iate  ^  optttl  ' 
bXgWijiHhtiifiiilihMilwB,  irifcweftat,  ft  tt*»i*«ad 
■^itiibbiliBAki^idM  '«*dr>«apiial^  MH^ttH^ ««  > 
afa»«ai>bjail«^^dHU*toh» 

iwwftHjte^tHinitlirf  way «t^*Jir4l^»eibg  todiafrgP'l 


I.  S  s  elected 


•tft  /{  **tffB$rjN,<PA&gE&r££*M 


HT  *:: 


bm«>  itauld  be.«{  t^*^^^  tta^MMMc^pte 
four  fcaphalburgeadetf  anil  cmwstUass,  mrib^iofrmfc  tiUm 
as  the  can  shouttffcappe^uftt  U^nijffcttbdeigniJfcimi 
been  eoitteaded  cmi^e^frirt  ofUbHtdefimdanitrtbit  the 
wbfds,  *'Sfr><M^tiihe  fcnefrity 
greater  par*<rf'the*eme,^*mto 
maybe-mad*  <at  an  nmnihly  i  iwii Atj^gBga^aAjerityfaf 
the  DHUbfer  actually  amfrrtngaqdbi  r  wMnip^ialdh^tefae 
•f  the  \feeency  ki  one  i*£tbe  oo*c%  arid  al  j(he.f 
assembling  in  the  wdwr*  ehUdughi JAs  tbtau*  i 
eff  the  entire  defitahe*nmbe£  wfce*.  frttiaiK^ODmfftete; 
and  that  the  imertion  »of  xhwertrordti  dWopidksjAe 
pteaent  ease  from  all  these  tos  wharf)  jLhaae^Uoisd* 
wherein  the  words  were,  «  foMhertlitafceingjfo  i<»7*m 
r.  On  the  ether  hand  it  bee  been  iiail— Aid  iwiiiinilpiH 
df  the  -crown,  that  these  words,  "tbenwrvhaqvmtf 
rtmainmg,"  are  precisely  of  the  san^impaf  tend  isriiW 
ktg  as  the  other  words  >r  Ms  Htotb*m&  and  measefef 
that  opinion.  Tkia  charter,  tike*  all  totfaer  mtsnmrltlrj 
may  be  best  expounded  by  kse£  Vol  oeason  catt  be 
aligned 'for  allowing  »  capital  faurgemito  be  chose*  by 
a  lee*  number  of*  persons,  then  is  required  Jpt/thenchpiee 
4f *  majicnv  alderman*  steward  of  the  *uuit/iooraner,oer 
ttnstabk*  <cneh  of  whom  is  to  be  ehosen  by  tfae(4rine 
bad} ft  end  if  there  be  sii i  nnwnn  iliririiii  in  fmieiljii 
distitatkm,  ai  distinction*  onght  *ot  to  be  madei  wklrint 
wonfeplaMy:  denoting  that  a  difference  was  intepdfaL 
Sbe^ffieetDf  tddenapn  i%  m  thie  ceepmrtfan^onmNpuel 
dfflceii  end  hyi  the  ^barter,  the?  aldermen  «ie<  te»*e 
*  chosen?  y*snfyoa***ftthe<  twtnty+fiimr  oapkal.  hrnigssrn 
by  ^  «Vir  part  of  itb*  seme  tarty-fin  eapital 

burgesses. 


in  TRVf&krkW&k  hrt&bRGE  IV.  *t$ 

4fclgA*$>  Tlteda^  r^pcflMl^  **  cb(fi^  rf  mayor  H8ISU 
fcH*iv**T%e  ftijtfir  arid  capital 1*ufge«s«  fertfee  tirtre 
tfe%,  br  tfefe^gi^^f  ^aft^f^eifl'  fa>rf  inflate  c««By 
ahtfl  tetoifdmttyaifyyuai  ti»atka*tfcfc^*rfii^ 
adbiUa^;  jbd ^slkalb  AEfid  ntftnnpiiiihatB.ode  aaan,'btug 
*fc  Jddeiamtt*:iiefoin  the  atfafr  >  AknneB  Mdr,ca|atol 
btargesse»«rf  Jthe^i>oroiq5b  ibeneajad  thettipreseftt,  to  be 
Jthettmjwfbr  one  yasr  Aefc  matt  following."  The 
tdadses'  /for  .  ekctsagi  * moroner  i*ad  constables  aae  pre* 
viasl*  X)f; tbeaAOKi<^ponii»di»  for  the  election  .tf 
'mayor.  >  iTbe  chaise  fas  appointing  a  steward  of  the 
wtartfcas  fc»/ftU*  efifct*  Themayec  and*apttal  burgesses 
rOTtitednaJbr  ptfcfc  of  them*  (without  the  words  far. At 
rfft»riwa^)rffrhom^^the  i^yor  fot  the  lime  being  to  be 
ottv  fa»  dnie  Uptime,  whenever  it  shall  please  the 
mayor  and  cajital.burgesses,  or  the  major  part  of  them, 
tahcit  hasn  authority  to  nominate  a  person  learned  in  the 
hiw  to  be  the  steward  iff  the  court  of  the  borough, 
/lime-  fire  election mmt  therefore,  according  to  the 
^eeiuvDs  referred  to>  be  made  at  an  assembly  consisting 

*4ft*  majority  <£  the  entire  definite  body 

mi  SBbe  only  other  officers  of  whom  the  election  iripe- 

v<jiawjr^dbeeted,by  {he  charter,  are  the  recorder  and*he 

eapbal  burgesses.    The  charter  eenlaitu  twb  obaset  as 

^cot<each  of  thoar  elections,  and  (which  ia  wwsnmaffc- 

oabfc)  with  a  similar  variation  of  phrase  asto  erfdu~  No 

'person  appears  to  be  named  to  the*efltee  of  vetord&Hh 

the  charter.    The  fast  clanset  fee  the  electkm  oftfckt 

toffieer  is  to  thb  effect.     The  jnayor>  aldentapity  owd 

?  jcapfeal  borgesses*  c*  the  gneater  part  of  them  far  Me 

rtme  brings  from  ttmeito  time>i  as  attd  whemit  shaffibe 

-  necessary,  awy  and  shall  vfaa*d  power  whensoever  whd 

/ameften  as  JfeahaU  plane  thmn^on  the  gveater  >Bit  6f 

*>:  . ,   •  S  s  2  them, 
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1823.      them,  to  elect  a  fi!  person  to  be  rec^rde*,  U>  exec& 
the  office  of  recorder  as  long  as  he1  shall  conduct  Kit*! 
self  well  in  the  said  office.    T^fs  datite  is  4p$taNnty 
sufficient  to  provide  for  the  election,  hot  merely '^a 
first  recorder,  but  of  a  succession  of  recorder*,  a&d'fch 
election  under  this  clause  must,  according  to  die  de- 
cisions, be  made  at  an  assembly  consisting  of  the  majority 
of  the  entire  number ;  unless  it  shaH  be  held,  that  a 
different  construction  is  to  prevail,  if  the  words  **  for 
the  time  being"  happen  to  follow  the  words,  m  or  tfce 
greater  part  of  them ;"  from  that  which  has  been  given, 
where  the  words  "  for  the  time  being"  preceded  ike 
words,  "  or  the  greater  part  of  them,"  which  woulff 
introduce  a  subtile  distinction  never  contemplated  by 
the  crown,  or  by  those  who  have  been  eitrdsted  witii 
the  framing  of  corporation  charters,  who  have  plaottf 
these  words  sometimes  in  one  order  and  sometidfes  fit 
another.  * 

4 

There  is,  however,  another  clause  directing  die  efi& 
tion  of  a  recorder  in  the  cases  of  the  death  or  removal 
of  that  officer;  and  that  clause  is  to  this  eflectt  Alt 
when  and  so  often  as  it  shall  happen  that  the  recorder 
shall  die,  or  be  removed  from  bis  office,  then  and  to 
often  it  shall  be  lawful  for  the  mayor  and  capital  bur- 
gesses of  the  borough  then  surviving  and  remaining,  4t* 
the  greater  part  of  them,  (of  whom  the  mayor  to'tfe' 
one,)  another  discreet  man  in  the  place  of  him  so  Uf£ 
pening  to  die  or  be  removed,  to  elect  and  prefer.    Hb#} 
as  no  sufficient  reason  has  been  given,  or  can  be,  fbir-a' 
variation  in  the  constitution  of  the  elective  assembly  fa 
this  case  of  a  recorder,  even  supposing  die  first  cbtfife* 
to  be  confined  to  the  election  of  the  first  recorded,  flf 
may  be  concluded  that  the  sense  is  the  satne  although 

the 


in  rnp  Foiibt«  Yeajr  of  GEORGE  IV.  s}\ 

the  plume  be  varied-    Then,  as  to  capital  bwgesses,       1S99U 
which  is  the  office  ia  question,  there  is,  in  addition  to        " 
tfre  general  clause  that  I  have  already  qpoted,  another       ***** . 
clause,  confined  to  a  jcboice  in  case  of  vacancy  by  aujo- 
t^oi^  which  is  to  tlys  effect    The  mayor  and  burgesses 
(t|iat  is,  the  coiporation  generally,)  shall  have  power  by 
the  commop  coyncil,  (that  ia,  the  mayor  and  capital  bur* 
gesaefr)  or  by  the  greater  pertof  them*  (without  the  words 
fyr  Ife  time  tying},  any  one  or  more  of  the  capital  bur- 
gqnaea  for  the  tiine  beyig,  for  any  cause  to  them  or  the 
g{S9|gr  part  of.tfe&n  seeming  reasonable,  from  his  office 
qf;  capital  burgess  to  remove,  and  in  the  place  or  places 
ff  ,puch  capital  burgess  or  burgesses  any  one  or  more 
of  jtlpetUugessesaQd  inhabitants  of  the  said  borough  to 
4ec$  and  prefer;  and  this  when  and  so  often  as  it  shall 
JfflRpfp,  or  to  the  mayor  and  capital  burgesses  or  the 
goea^  p^  of ,  then?, /or  the  time  being*  it  shall  seem 
convenient,  necessary,  or  fitting.     According  to  this 
clavNfe  if  it  stood  alone*  the  election  to  supply  a  *»- 
oancy  occasioned  by  amotion  must,  for  the  reasons  be- 
fore given,  be  by  a  majority  of  the  entire  definite 
number.    And  as  there  can  be  no  reason  assigned  for  a 
variation  in  the  constitution  of  the  elective  assembly  in 
the  cases  of  vacancy  by  death  and  by  amotion,  and  as 
each  of  the  two  clauses  provides  for  an  election  in  the 
case  of  vacancy  by  amotion,  we  conclude  here  also*    * 
thai  the  sense  of  the  two  clauses  is  the  same,  although 
the  phrase  be  varied.    And  this  construction  gives  one 
plain  and  uniform  rule  for  all  the  elections  of  all  the 
corporate  officers,  appointed   by  this  chafer  to  be 
ejected  by  the  same  body  of  mayor  fnd  capital,  buyggps^ 
Whereas  a  contrary  construction  woqld  intfodpfe  a  dif- 
ferent mode  of  election  to  different  offices,  though,  by 
3  s  3  the 


cxfifie w da^t»" fiur^gCT^  uii^ vSfcancy  by  wiionuii^aHB 
^TOuHf^TCfWc  uat  'cffle  WMtD<£e  TOOchaBfilpnSte  of  Brag 

ft  is  nnposSroierTo  suppose  it'  can  trove  urai  UKeucHMr  ny 

UK?  CTOWn.      Ami  UlCTClOTC^    SB  Tfierc  UUtJS  nw  ajipUl 

ariy  fflttilifest  hitetftititf  it*  tflfw  charter  T^ftHroflntefc 
ittoUg  of  electron  cHwraH  iWiu  Wa^wnRn  IfairllcNr  w 
be  established  by  Clirebktt6r^^d^^9^Sli^^. 
Bdlringer ;  and  as  it  is  desirable,  for  the  reasons  already 
given*  to  compel  the  members  of  a  definite  body  pi  ft 
'corporation  to  keep*  up  their  foil  wMftberp'SttKi  as  woe 
and  subtile  distinctions  upon  the  language  oFinstrtimet](fe 
of  the  same  general  nature  ought  to  be  dUcQuntenaased, 
"we  are  of  Opinion  that  tfte  ek^ve-fessembly'ta  fcgekvf 
these  cases  was  deficient  in  point  of  number}  arifl, 
i consequently  that  judgment  ought  to  fae^vefl  fathe 
'crown.  ;•..,.■!.  ...u^k 

Judgment  for  tte:.Gqw>* 

■■    '     •       t-  ,    •  ■        ...    ,'.--H 

•     .    •     ,      ■        •    •    •.       -••_.    ••      •  -.1-    .„ 

itex  against  The  Justices  -of  "Kraft?  **  ••*» 

By  Um  55  <?.«.  TD  y  aaprder  pf  two  justices,  bearing  date  U*e  £0&#f 
wbeoa'footwaj,  '••  *M«wfi»V ~18*lr  **de  wrier  the  *S43l«<;««*8y** 
ftyta  order  of  ,1$$$  j^W  *R  ^  parish  of  EUkam,  in  the  county  if 

justices,  three   '*'    '  "it'  *'  '  "'    '*w 

ascriptions  of  &flbe'*rtto'«B  fetert,  A^^'drtl^^ V  ^cbftflniisytea^iWfla  tttte 
quarter  sesifciia*efti*exs4A>r  the  wqrirttSoW  four  mkftfioinj  th»  tint  ds^rfefognwg 

tbe  md,  giren  ^iMir^  Itit^cHfalHtf  kti'  a^trf  of  the  jHtt*  tfitee^#fttt^gf«M4 

-J   *'  Kent, 


in  THfr8OT^#t*r^P*$B!$E  iv.         '  '      far 

4S"*MMH!MI  tfWfl*gftt.*to  J*W^  rt^&J&gras  and      ]<**% 

huUtOL-.  ^Notices  JKexe  rnihlfahiftri.  .in  mmnuuice  of  the 
«f^!  *#99t«f  5fefr  9*  CM^  <wk  at  the  quarts 
j^lfiWff  fefttte  WfP^  W:4be  17tb  vRJanmw 
&ty?l*ipgr^  Upon 

tbjiei&rata^^  Jraseft 

v|f..v   ..--.  -    v. , .-.         ..  .  ,  .   . 

(4)  IJy  that  section,  it  U  enacted,  "  that  when  it  shall  appear  upon  the 
>iew  of  any  two  or  more  justices  of  the  peace,  that  any  public  highway 
m&W*btidkny*fan*?to*j^4frm*&iQ  m  to  mace  fixe  same 
.j^ej^o{|pojp*7c^  Rubiic,  and  $e  <iw»ers  of  the  lands 

and  grounds  through  which  such  new  highway,  bridleway,  or  footway  so 
jproposed  to  bVm«de>  shall  ebnsenft  thereto  by  writing  under  his  or  flieir 
ihandand  seeli  ca*  hands  and  seaUfr  it  shall  and  may  be  lawful,  by  order 
o£  such  justices  at  some  special  sessions,  to  divert  and  turn  and  to  stop  up 
'such  footway,  &c. :  provided  that,  in  the  several  cases  before-mentioned, 
tt'adfttt,  *t  me/orm  er  ta  the  effect  ct  aebedute  A,  (to  this  let  emwteA) 
shall  be  affixed  in  legible  characters  at  the  place  and  by  the  aide  of  jho 
said  highway,  bridleway,  or  footway,  from  whence  the  same  is  directed  to 
tie  turned,  diverted,  or  stopped  up;  and  also  inserted  in  one  or  more 
newspapers  published  or  generally  circulated  in  the  county  where  the 
parish,  township,  or  place  in  which,  the  highway,  bridleway ,  or  footway, 
so  ordered  to  be  diverted  and  turned,  or  stopped  up,  as  the  case  may  be, 
for  three  successive  weeks  after  the  making  of  such  order ;  and  a  like 
iioticeshaJUmatixed.tatbeb^oftto  ^    w    ** 

or  township  in  which  such  highway,  bridleway,  or  footway,  so  ordered  to 
be  diverted,  turned,  or  stopped  up,  or  auy  part  thereof  shall  lie,  on  three 
'suttes^e'j^nrfayfsubseqtieiit  to*  the  making  o^atafrto&ri1-''  i4n££h<v 
rs^d^rtsml^o^eet. having  b**»sp.  ssj^e^t^tai^  at  ihev.  i:;;r;,,l.¥ 

t  quarter  sessions  which  shall  be  holden  within  the  .limit  where  the  iiijrb-  t>  .ji  =?.;  >>  ;^ 
1  way,  bridleway,  or  footway,  so  diverted  and  turned,  or  stopped,  snail  ne,  *"'  T,rno  ™  v  * 
.aettaJK^^pittfe^  4ay  on  w^c^^u^^  M,.,\^\.d; 

zwotfce  shall  ham  been  po^UsheaVac  aforesaid*  bevejwaee1  tome/cacrjt  of  a  >,,■,-  i-.'vi., 
the  peace  in  open  court,  WWi*!*  Wrh 'fltaj  ari^ihe1  seJd  dfder1  Wh"  ,   ™-  lJ  - 

inrrilfd  amongst  the  records  of  the  said  court  of  qiaveeiuaewojftiv  o,>j  0$  91  t*ot  wea  wi* 

.  -A  S  »  V  ouch 
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JOB.    .ted^JJMwdfcatiicittDforffl&a^i 
■jCjjj^,    pwto haod<«nd— Jptwih* ^togiOfoteaiifcftjUaili 

■lfc»  tow »iy  iM«flfcr  ftaqg«*M>ibtaffiqaWjiW>d  <M» 
tho«onfirm«tion'  a»di  eynAtha*  .dJdbMftctefar.pl—mt 
-tbt  boom*  pointed  put  ty.tbtijMaoaddantMmiirf  the 

65&A.06&.  .      .■•'...     1  ....  1  :        .'■O'jil  >y^-->>icu-. 

;  .    "        •  •     »  -  ..!;.;.. -^     .J'Jt^XI 

ScmrUtt>&  FoBm^:  and  Sir  tiUbtfri*  ffaawqflUMie. 
%  the  third  acation  o£  tha;<ato  iiuqMBtkto  4n<*pfX*f  *ft 
given  to  any  person  grieved  by  tudh  aft  <*defr*at£fce 
present  No  appeal,  however  watf  mads  agurij|»ltltis 
order;  it  is,  therefore,  qnile  jmmatcri8JLat»iibat.,til(te 
tfie  enrolment  took  places  TbmMi6k^mUhamn^im 
at  the  right  sessions;  fornotkteWaa  affixed  on  th£  old  rc#d 
on  the  20th  of  <Davmfer  *  that  dajr.maj^  tharefonitifce 
included  in  the  calculation,  and  then  the  sessions  tfere 
not  held  until  four  weeks  after  the  notioegWen.  .Hut 
even  supposing  the  enrolment  to  be  wron&  it  itoKoqly 
a  ministerial  act,  De  Ponthieu  v.  Pcmyfodher  (a)  %  jfrd 
the  Court  may  deride  that  to  be  void  without  quashing 
the  .original  order;  Secondly,  The  want  tif  ooaeent 
under  the  hand  and  seal  of  Stace  does  not  appear  .on 
the  free  of  the  order;  and,  therefore,  the  Court  will  got 
take  notice  of  it 

)!  iAnrint  .&,  J.  Upon  looking  at  this  act*  I  have*  no 
doubt  but  that  this  Court  must  quash  the  onter  of  ses- 
sions. What  effect,  that  will  have  upon  the  original 
order  ii  a  different  question.  By  th<*  second  aodtion, 
•  Notice  jb  required  to  be  given  in  three  modes;  by  affor 

iin^it,b]raie*aid^.of»lhe  road;  by  advertbement in. a 

i 

{a)  5  Taunt.  634%.'    \  JW*.  261.  S.  a 

news- 
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ml  fey  sjt&Hng.  if  tb  the  tfrortimkxuv  all  :lffiB 
U|e*  proceed**  ".Agd  4h*  iadf>MMil  notieca  hcvsng  ^^ 
t*en 00  frtUikfedt.  tte^d4NdWifliway  •tdWi^ulei: 
eegsiotw  wttckshelL  te&oidttt  within  the.linsk  wl 
the  foigbwaj,  bridle*way>  <*  footwags  so  Averted  and 
4tmwi<Mr  stopped  i  up,  ss^Ut^nebbtaftertbe  ekpuasian 
Of  far  wads*  ton*  the  fir*  cby  on  wfafckaaob  netiee 
shall  have  been  published,  be  returned  to  th*  cleric,  of <the 
peace,  8cc.,  and  shall,  at  such  quarter  sessions,  be  con- 
£*medr  and*  by *tbeuJerk  rf  the  peace,  enroll*!  amongst 
the  reoofdt  of  theepurt  of  quartet-  sessions."  The  notice 
ctosiot  be  cesridercd  as  given  until  it  has  been  pub- 
lisbed  oope  in  each  of  the  modes  required  by  the  a*L 
Hie  .computation  must,  therefore,  be  made  from  the 
first  day  on  which  that  description  of  notice  shaU.be 
given  which  is  Imt  published.  Here*  far  weeks  hed  not 
elapsed  between  the  Sunday  on  which  notice  wea  first 
affixed  to  the  church  door  and  the  sessions  where  the  con- 
firmation and  enrolment  took  place.  It  is  of  great  im-  - 
portance  that  these  notices  should  be  correct;  for,  by 
the  third  section,  an  appeal  is  given  to  the  same  sessions 
at  which  the  enrolment  is  to  be  made.  In  this  instance, 
the  confirmation  and  enrolment  were  madesat  a  quarter 
sessions  held  before  the  requisite  time  had  rlapnsri. 
Parties  grieved  were  not  bound  to  appeal  then;  and,  if 
we  were  to  hold  the  confirmation  and  enrolment  good, 
they  would  be  deprived  of  an  opportunity  of  appealing 
at  the  siftsbequent  sessions.  That  ordei*  mast,  therefore, 
be  quashed. 

*  '/ 

v  Baylvt  J.  I  am  of  opinion  that  the  order  of  sessions 
must  be  quashed,  and  the  original  order  also.  It  should 
have  appeared  en  the  face  of  that  order,  that  a  sufficient 
assent  was  given  under  the  hand  and  seal  otStace.  The 

public 


Oft  VI  3QttXR>»<£»flOEBrSBtlf>iT  v 

STTTt    •rder»  with  "U  i«qttiHtM,nataMllM  MbomnfrlfcaQrwirfe 

Jkfftp        Je^altaVaVN  \n^  *  >  )o  dsnarj  o(h  ni  fODi  no*  hrtn  $nhrrf 

-}Hotamm>iJ-^&m  cBMkmmmk  opufimciifm  fcaefr 
pcHJUi^  twjXHiflCstt'BgldittSrBMlit  ms  nrigiBy  jOTW rtm 
ifcBfte  w»  infcfcmrf  ^rf  fiwtiftri?n*n tttfst  m Mil  nwii^ 
aty  thing*  stated  uponitfcrt*  ^(»  ^^A^frU^^ 

Abbott  G.  J.  As  the  real  o*  the  {kwtt  drink  tptfh 
orders  bad,  both  must  be^hashcd?  ari  retleod  J  think 
that  the  original  order  would  h«Tff ^felko  t<K Ae^otoi^ 
even  bad  the  assent  been  properly  given*!    '  -<   .{*•;" 'i-t 

Rule  absolute.  $ 

v '  After,  2Vrtda£  and  Carter  were  to  have  supported  tlte 

'*"''■"      ;     v        (a)  See  iter*.  JTw*,  ame,2I-        '"      *',:.^» 
.»•'■     <■'./    '     v        ■    '    -     .  ;  •    \*:t[    *df 

-  "  ■     -TO  T^ 

Rfex  ngainstiThe  Itihabttatrts  of  Ciutftr'Wjfc- 


By  om  entire  .T^Y  $q  order  yof.t  two  justice*,  Matthew  Bolding, 

muter  agreed  ^    wife  and  children, ^ere  removed  fi^om  the  parish  of 

vant  sql  a  Houeham,  in  the  county  of  Lincoln,  to  the  parish  of 

year  a  cottage  *.".'''.'.  ^    :'.  .   .  '  c*'  'J:'.*^ 

touUioTand  Cherry  WiUingham,  in  the  said  county.  ~  Upon  appeal, 


in  nitf tdbtotf  J9tok  b»  GEOHOE  IV.  m> 


&*  sari**  Anliraifa*iWJoni«r,  biA^  to  ttoifapbM      MMi 
«f«kB>€HhKv>^apdM firiUmfag-tnee.   -i   ■■-•   \-  *■  ,.    i*    ^^: 

hiring  and  service,  in  die  parish  of  Cherry  WiUingtitmg      «m«f 

and  was  settled  there  at  May-day y  1817.    The  pauper  Wilumoua* 

then  tDHtvartscb  <*>  i>gwa»'iBe  groUbdkeeper^of  J"Wn 

Mai;  in  reiptct  of  hlb  ttwri  at  Nygbem.  *  The  matter, 

bf *** cifeiie^trtfftv  agreed  to  gftre  tbepcaperftofc 

•ry^aiV  a>cettagd  joriiwia,  atufthe  ogistnteut  apd  *hpie 

profits  of  one  cowfibr  bit  owiteertioes,  aod  theMn«f 

28/.,  am/  *Ae  agistment  of  and  whole  profits  of  another 

eVm?  Mi  ctiuidnr&iia*  of  Afr  iodgieg  and  toahitaiwing  io 

the  bottageawoetf  bib  (Hflft)  labourers.    The  paupev 

itonied  under  these  terra*  ii* Heughtm,  during  tbe  year, 

taking  the  whole -profit*  of  the  cows,  receiving  bb  wages, 

tbe  fdlqwapce  of  £$/.,  and  maintaining  the  two  servants. 

The  annual  value  of  tbe  lands  on  which  the  two  cow* 

were  4ep*stjurc&  exceeded  MX, ;  hot  the  land  necessary 

for  one  cow  only,  would  not  be  of  that  value;  (that  i$  to 

say)  the  annual  value  of  tbe  agistment  of  two  cows  upon 

the  land  in  question  would  be  worth  1  Of.  a  year;  but 

of  one  cow,  would  not  be  10*.  a  yean 


S.'P/dOifpsjiB  kipperttf  the-tirdcr  of  sessions.  •  Otoe 
of  these  cows  was  kept  for  the  convenience  and  benefit 
of  the  master.    The  possession  of  the  pasturage  of  that ' 
on$  may  be  considered  as  that  of  the  master;  idi 
that  being  so,  the  pasturage  of  the  other  is  not  of  suffi*  .^- 
cient  value  to  give  a  settlement.  "  <*"'•*  '  *  *- 


^*   \^V\  >iv  J      but   n»  '»vii  ,j, 
■K>ivTj«  nwo  aid 


ScarleU mi^  mg^  ^mtK  ,^e  JPMi^tfVk _ 


hi* 


Tbeiuxo 


18#3.       his  Basils  seryafltofwitji  tlp/milji  of  qithpr.  *It   is 
$tated  on,  the  case,  ,that  the  hind  jqppi  which  they 
depastured  was  w^th  inore  than  l,Of.£qr  ajanniQ.    The 
1"**^  J^P*1*  therefor*  occupied  a.  jtenetnt*  p(f  thflt  jptac^ 
Wuomuiii.  and  thewtyajqpired  a  settlement.    Bex  v,  flkkrufy^a) 

Cur.tub.vib* 

4bboct  C  J.  npw  deliyered  tte  ju^gp^pt.  of  the 
Court    We  have  considered  of  ty*  qase,  and  W*sq$ 
of  opinion  that  die  pauper  acquire^  4  ^gttemettt  » 
Hougham :  and,  consequently,  that  the  order  fcr  his 
remov al  from  that  parisfi,  and  the  opefar  for  confirm- 
ation are  wrongs  and  that  the  ndft  for  quashing  than, 
must  be  made  absolute.    The  tenement  in  qp&km  m 
the  pasturage  of  two  cows.    It  is  found  that  the  annual 
value  of  the  land  whereon  the  two  were  dcpq^ivredt  ex- 
ceeded 10/.;  that  the  annua)  value  of  the  agistment  of, 
the  two  would  be  worth  10L,  but  of  one*  thennotlOfc 
It  was*  therefore,  contended  in  support  of  the  orders, 
that  although  the  pasturage  of  one  of  die  cows  mttptht 
considered  as  a  tenement  upon  the  authority  of  decided 
cases,  yet  that  the  pasturage  of  the  other  was  not  a  tene- 
ment, and  this  upon  a  difference  in  the  terms  of  the 
contract  as  set  forth  in  the  case.    It  is  found  that  the 
contract  was  an  entire  contract,  that  the  master  agrted 
to  give  the  pauper  201.  a  year,  a  cottage  to  live  in,  and  the 
agistment  and  whole  profits  of  one  cow  for  his  .own  ser- 
vices; and  the  sum  of  28L,  and  the  agistment  and  whole  . 
profits  of  another  cow,  in  consideration  of  the  pauper's 
lodging  and  maintaining  at  the  cottage*  two  of  the 
master's  labourers*    The  question  arose  upon  the  cow 

(a)  IT. A. 590. 

thus 
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thus'  last  meritibned.     Now,  by  the  terms  of  this  con-       1J&&. 
traci,  the  pauper  does  not  engage  to  employ  the  milk  of 
the  latter  cow  ihV&6  ihaifitienande  of  the' labourers':  he 


T^Kwo 


rtiighf,  if  mlHc  Torrtied  a  psti  of  their  diet,  as  it  faiay  be  «**<*, 
presumed  to'  have  d6ne,  have  given  the  rinfflfc  of  the  other  Willocqham. 
govt,  or  he  nKght  have  procured  milk  for  them  else- 
where) and  might  have  sold  or  otherwise  disposed  of  the 
milk  of  both  the  Cows  provided  by  his  master.  So  that 
we  canriot'say  the  milk  was  given  or  appropriated  for 
the  maintenance  of  the  labourers j  but  must  say,  that  it 
was  given  in  consideration  of  the  maintenance  of  the 
labourers.  "  And  the  consideration  given  or  paid  for  a 
tenement,  ft  wholly  immaterial  on  a  question  of  settle- 
ment, If  :tte*'  yearly  value  be  10J.  "  Whether  the  con- 
sideration be  paid  in  money,  or  by  services  rendered,  or 
by  any  other  matter,'  beneficial  to  the  party  receiving, 
was  of  ho  Importance  at  the  time  in  question,  which 
was '  before  the  statute  59  0. 3.  c.  50.  Wei  therefore, 
think  that  the  difference,  as  it  was  called  in  the  terms 
of  this  contract,  does  not  lead  to  any  legal  distinction 
which  can  justify  us  in  saying,  that  the  agistment  of ' 
the  latter  cow  was  not  a  tenement. 

Both  orders  quashed^  < 


..u.  ' 


f^^*{^^r     jj^S'w '  ^^^*   "*a^^^  ^^^^^^,  ^^^^   *w^  Wfl^  laa^nTi^sATJBj  w**1  awaw* 

^noflywys  tp  the,  wwU  thai  ttaae  had  %em  any.  eat* 
^Cjgqjg^ap&i  <w  A0(r  otwpge  of  frojptly;  bat  that  the 
ifrfedttk  frnm  thn  timn  that  Imi  biaiiai  trae  earner  of 
.UffSfrfrurthp.  and  aftyr  he  oaght  >a  aw*  made  that  aoto- 
jiaa*  mfifewd  the  bepfcj«H*  to  continue  to, the  world, 
.*f*V  tft  <*»  period  .,  wJnea  fast  fecaise  bankropt,  «p- 
pNtm  mrxfofibe  wi^a>  J  think,  therefore,  thetjih* 
.^Ksa-iwrth  Abaxei  of  j*e  shjgt  at  the  tin*  of  th*  act  of 
heiifeanto*  w«e  i»  the  Q«dery»a  dwpnrtiea  of  the 
hflnkxapfc  wjthtbe  qoa*e«t  <*~  the  trae  owner;  and  that 
fa  «#*,  *•  to  Owa»  tij*ee-%i*t*  »  within  the  «tata*» 
vfJm*t  mi,  rmmyimUy,  that  the  jnda»»wt  of  the 
.Gpjttw*  be  for  tbtLfWniaA. 


MmmJ.  I  thank  that  thia  cans,  is  witbbi  tar 
,w«ro>  and.  th»  ancJuef  mnfcpinpfau«d  by  die  statata. 
Thjibe«kxnj*iiitbeBrJtimtanc^ 
,«€  thp  afcJB*.  cowered  the  trae  ownenhai  of  part  to  tht 
4tfr^aar>.  Tbe  latter  however,  permitted  the  baafe- 
ropt.to  cojitiaa*  to  have  the  piawaawnv  and  to  act  aid 
^agpee*  to  the  wiaid  at  the  trae  o*i»c£  the  whole,  kt 
tabem  fcajd^ia  antral  caan^tlatt  a 

jkmp..   jkw  impose  of  the  fwmaoa*  of  the 
«^ivnotto.«Vevin.apontheactDal| 


S&with  ejatoin  forms  in ' 
w&etfbwjpweiamnt  shall  ase  who  ate  toe  i 
Y  ^rrr  ir^  ^"tt  cnn  tW  tirti.thsf  w  piiaan  canoof 
be  ^ble,  as  owner,  tor  debts  incurred  on  account  ojf 

the 


IM  THjtfJfcWTft^to*  PF  GBOftQE  IV.  «jr 

#nftr>«w«w»  towgto  *te  !*wM  >*M* jf%w  and     i&a^ 

«*?$  tfStefcrf  5fcft  ?f  ^GfoteV  *tf*  at  the  quarts* 
*<*r^W  tojWw  ftfcftft  ^Wto  W  4b«i  170*  qfV«w«fy 
^^ipgr.ttafl^  Upon 

tjie^wolwn^^  herseft 

(a)  IJy  that  section,  it  is  enacted,  "  that  when  it  shall  appear  upon  the 
^riew  of  any  two  or  more  justices  of  the  peace,  that  any  public  highway 
wpnlfe  bfidfcw*yni<fttt^  to  make  fee  asm* 

j^earexc*  mo^^oi^  the.  pubjfc,  and  the  owners  of  the  lands 

and  grounds  through  which  such  new  highway,  bridleway,  or  footway  so 
proposed  to  be-  made,  shall  consent  thereto  by  writing  under  hit  or  their 
?fcM  and  seal*  ©*han^and  seals}  it  shall  and  may  be  lawful*  boarder 
of  such  justices  at  some  special  sessions,  to  divert  and  turn  and  to  stop  up 
such  footway,  &c. :  provided  that,  in  the  several  cases  before-mentioned,  * 

Mttoete,  te  fte/dria  er  to/the  effect  of  schedule  A,  (to  tnfe  actairamxeA) 
shall  be  affixed  in  legible  characters  at  the  place  and  by  the  side  of  Jto* 
said  highway,  bridleway,  or  footway,  from  whence  the  same  is  directed  to 
be  turned,  diverted,  or  stopped  up;  and  also  inserted  in  one  or  more 
newspapers  published  or  generally  circulated  in  the  county  where  the 
parish,  township,  or  place  in  which  the  highway,  bridleway,  or  footway, 
so  ordered  to  be  diverted  and  turned,  or  stopped  up,  as  the  case  may  be, 
for  three  successive  weeks  after  the  making  of  such  order ;  and  a  like 
notice shaJUw  afced;to  the  deor of  taodhufeherchs^  of feyery parish  ..-%.  ..  ^ 
or  township  in  which  such  highway,  bridleway,  or  footway,  so  ordered  to  ""  >   V 

be  diverted,  turned,  or  stopped  up,  or  auy  part  thereof  shall  lie,  on  three 
'  sutts^e'ton<%r*ubscqt^  to*  tne  malting  orsucn^ordta—  j4n£  (h<r~   >  ■'*'  ••  «*»  « ;* 
isa^s^aal^o^ees.naTing  l^«sfts)|fafr^i^  at  the ,  ..'.^^^.^ 

t  quarter  sessions  which  shall  be  holden  within  tlie  limit  whew  the  ihjgb-  *>  •'"»  '•'  f  >^ 
way,  bridleway,  or  footway,  so  diverted  and  turned,  Or  stopped,  shall  ne>  *>:n°  n,;  '* f 
,i)eips^a»etamt^  day  jPf^vlrHfc^K^ 

;:  notice  shaji  have  been  publfehecfcss  aforesaid*  bexe*jrnea>  t*the/*4edb«f ..  ;~  *  v  ,-.  , > 
the  peace  in  open  cbuVan^'!c%^  with him/*  ajftftfie  asid  dWer1  sbuHl1      ,:"Jl  •«    ^ 

Ltfsvc^ojnjr^  t lf 

untied  amongst  the  records  of  the  said  court  of  qiawteriSMMiiuiai  ?^  oj  u  Uo:  wwi  w<* 

-,  -A  S  ft  4  oncL 


CiWBS  t*  EltfffEfc  tmMr- 


w0m  ail  Ac  tenants  an^tncnffefcs  *V'%1 
houses,  warehouses,  shops,  cellars,  rata,  etahtafcceaA* 
house*  brewhouaes,  and  other  bojHings,  girdtan  or 
garden  ground,  and  other  tenettettfs  hi  Hie  towns  nf 
Memchester  mdSaffbrd.  The  statute  4ms  Hot 
the  language  of  the.  4S  JSfeotaii  *  lands  and- 
but  enumerates  die  different  properties  which  I 
specified.  It  does  not  use  the  wot*  "land,*  whkh 
is  used  in  the  statute  of  Btizdbeth,  but  it  uses  tbe  weed 
«  tenements,"  winch  that  statute  dees  not  use,  Ike 
decisions,  therefore,  upon  the  statute  of  Wboabdk  wll 
not  govern  this  case,  unless  the  word  tenements  hoe  h 
used  in  as  comprehensive  a  sense  aa  the  word  loath 
there.  This  is  an  act  far  cleansing,  lighting,  watching 
and  regulating  the  streets,  lanes, ( passages,  and  daces 
within  the  towns  of  Manchester  and  Sa^bni,  and  a  chief 
object  appears  by  the  recital  to  be,  to  provide  fat  the 
peace,  security,  and  accommodation  of  the  inhabitants 
of  the  towns  and  of  persons  resorting  to  and  pasting 
through  them.  The  occupier  of  any  messuage,  dnvlliig- 
house,  warehouse,  or  other  building,  or  qf  am?  otikr  fees- 
runt  within  either  of  the  towns,  of  the  yearly  rabiedf  30L, 
is  a  commwnionof.  Hie  word  u  tenement?  ooeuta  in 
this  part  erf  the  act,  and  is  altogether  associated  with 
words  which  denote  buildings.  Section  39.,  which  gives 
the  power  of  rating,  directs  .the  commissioners  to  ascer- 
tain .every  year  the  sums .  to  be  raised  by  rates  on  the 
inhabitants  of  Manchester,  and  by  rates  on  the  inhabit* 
ants  of  Salfbrd,  as  if  i nhabkants  wees  to  be  tile  person* 
rated;  and  in  addition  to  such  words  as  denote  build* 
iags,  and  the  general  words  tenements,  introduces  tbe 
words  "  gardens  and  garden  grounds,  and  other  tene- 
ments." By  5. 40.  the  demand  of  the  rate  is  to  be  left 
6  at 
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at  l|ie  dweUiag»bo«se  or  tenemnt  occupied.    And  by    •  18M» 
section  43.,  it-is  recked,    that  several  messuages  or 


lleXix* 


dwellingwhpuses,  warehouses,  or  other  buildings  or  teme-       ****** 


metUs'm  these  towns,  are  let  out  in  lodgings  or  tenements  «s»«rfa*i- 
tadieers  tenants,  and  that  it  would  be  dttkuk  to  rate  *$£&  CW 
the  occupiers,  or  recover  their  rates, .-and  provision  is 
made  for  -  rating-  the  landlord  of  every  such  mesaaage, 
&a;  of  the  yearly  value  of  41. 10*.  or  upwards,  which 
shall  be  so  let  These  are  some  of  the  instances  in 
which  the  word  toiawn/  is  used  in  thi&  act ;  aod  fioat 
these  instances  and  the  object  of  the  act,  it  may  becol* 
tected,  in  what  sea*e.  it  uses  that  word.  The  omission 
to  use  the  obvious  and  general  word  "  lands,"  and  yet 
introducing  "  gardens  and  garden-grounds,"  implies, 
that  "  land*"  in  general  were  not  intended  to  be  rated. 
The  object  of  the  act  was,  to  give  security  and  accom-* 
mo^a^n  to  the  refiidenUai^  to  tlieir  property*  Hie  in- 
habited bouses,  thei^fore,  and  evej7. thing  connected  with 
residence  or  trade,  as  they  were  to  have  the  advantage, 
were  to  be  liatfc  to  the  charge.  The  Anuses,  warehouses,  ^ 
sfr>B% and  all  other  buildings,  were  to  be  rated,  because 
they  all  had  protection.  But  why  were  gardens  and 
gajden-grou^ds  to  be  included,  if  lands  in  general  were 
no),?  possiWy^because.the  produce  thereof  was  of  value, 
and  was.  a  probable  object  of  depredation,  and  the  ge- 
neral lighting  and  watching  of  the  towns  would  give  so 
much  additional  protection  to  this  species  of  property, 
9B  might  properly  make  it  the  subject  of  charge. 
Gardens,  therefore,  and  garden-grounds,  may,  on  this 

aCCOnnti  bft  diwtfog1"^"**  fr9m  other  descriptions  of  land, 

and  may  be  subjected  to  this  charge,  whilst  land  in  „ 
'general  is  exempt.   Pasture-ground,  for  instance,  stone- 
quarries,  and  other  kinds  of  real  property,  though  in-' 
Vol.1.  T  eluded 


GA8E8  in  EASTEIl  TS1M> 

dtacfe*  in  tbfl,4»  jKw.  «t  •fltodfeg.MMowa,  «b4  Mppfe- 

^  k,j,„     tog>  thorafere,  the  amm.Of  cdntribotion,  are  emitted  ia 

^Tgjp. *•»««,  betottoswsb prapertji  d*t«M  no.cqpfofcat  Or 

•  Material  protection  from,  it.    Upon-  the  grodad,  tbete- 

J^.Cp'    *»»>  «hn«  *!•  *rtote  deck  not.  me  the 


4w*eidfeii4  and  UK*theiw»d  temmmt  in  a.  vtijr 
hffdtaitacntocnly,  and>  not  in  a  i*ne  to.  inafcctotbe 
jntoperty  in  question,  weere  of  opinion*, that  thee  p*n» 
ffevty,  waa  no*  liable  to-  be  rated*  that,  k  oaght  to  to 
ocpuftgad  fronvthe  rat*>  and  thaMheotdar  of  Nkto 
ttaafebe  (gaaabed.. 

Okder  of  MtflMft  quasto* 


-  The  Kifra  aydiwr  The  Inhabitant*  of  »**- 

/y^  ^JF6W  to  appebl  againM  as  d*de*  dr*k&-JMW, 

'SmZSm  i6ot«!  fro*  the  parfah  of  StoktOkt,  by  IxmgwMJt,  ft 
£d o£ Sdb  tbe  conhiy  <£  Lincoln,  to  the  pariah  of  iggttorttftglti*. 
w^Jthto  «»  *•  "«*•  county,  the  sietoient  contort*  tbeotder, 
VZ^lOT  &W-  *°  "**  opinion  of  tab  Cbnrt  on  the  foBH#fcg 

'tfcfer     •  ■*»*■  * 


Cnridadb* 


fci^iii  •' "HUHW year  1798  attain dOtaiatiiiNibnettt  ttt'pWmttoM 
mmtto*"'  bfte  actofparfirtBiMlt  for  the fadtimttof  tBtt'petMfc 
y^dhif  of  •HkgruiiiHiHgmt,  aide  their a**ttl,  ttid'allWfefft 
liiu^ihto     *e  Bkri  df  a»W»«ir%  te  the  lord  of  the  aitae*  of  Hg- 


H«kb  IbataMMngh  C.  pud  •'conadtnrtion  of  '$01.  wi«n  K«  puicbued  hi^Hin^  ■» 
WaotMfaiMto«HMbaWMlM«M«r««M*«AM«MtMM|iAr  %ywW»w»  W»|ltoi<to 
MMatt  t  A 1.  a  7.  *.  5. 

TDorlAingk0*t 


in  THfr  RJift-ak  Xeab.  *>k  CaGQBGE  IV. 


^oSyHllra 


.  an  allotment*  ***  fall  epmjaiinnlhui  Wi 
his*  sight  and  jistoMUtsn  ike  sodx>f  the  open  fields  and 
aommemhle  and.  waste  laid*  wilful  the  mans*,  ft 
ah*  ]W  1*>9,  #m  Gtafcyn  applied  to  Loiri  Mnmm 
fer  lewre  to  bold  a,  to  we  upon  the  waste,  nttheiparisJi 
Lord  Mamen  garnet  him  tibesty, 
tita'build  a  house  oa  the  place;  in^  question. 
-GaoAMA  built  there,  on  the  waste  by  the  road<eids}  an 
tUe^aame  year,  a  blacksmith's  shop,  which  two  years 
afsuranas*  he  sold  to  ra&Jfopigr,  who  sold  *  to. the 
pauper  for  SQL  No  deed  of  cauvejfussB  jsjasjieMepfasj 
to  (be  pauper.  The  pauper  converted  the  shop-  into  a 
4weUiag«haiiBe,  where  he  resided  during  five  years, -and 
then  said  it  to  one  Wright  for  34/.  The-  pauper  ooflU 
ttased  to  live  therein  as  tenant  to  Wright  far  taua  yaais 
longer.  During  the  five  years  that  the  poupae  narisfad 
in  the  house  as  owner,  he  paid  1*.  a  year  so^Leed 
Manners,  as  lord  of  the  manor.  The  surveyos  oCthe 
highways  once  demanded  this  1*.  to  be  paid  to  him, 
^iit  jra*j>evsr  sq  paid,.  On  the  pauper  quitting  the 
J»u§e JK-ijfeiieptto  Hue  there,  asul it  is  kt  faju  JiWg**  *  "Mw  *  ° 
ffi  BA^pant  fop  Sf.  18*,  a  year  at  the  present  tim*  .  Bo  ^ 


t*K.-«  #  ii-i-^  k. 


s^spaseidaimiias  ever  been  roade*                                ;•*•"  -       • 

-i      •  .                                                       -                   •  t 

*  "                                            *                                                                                     oi    .  •      •    t.{ 

t:  :„■#*#•*  and  Pottom,  in  support  of  the  order  cf  aes-  k  i 


'    3     .c 


stans*    The  pauper  acquired  a  setdesnent  in  the  pansh    & 
J^jjfcby^  intawattin  *.*.' '.:..."%• 

^4  far  ar.oopfidyfftPOtt  amouptwg;  to  ML    By  sas***       /  .**J 
djnralpee  he  acquired  the  interest  which  t^iodvyit*  onqe    * 
Jktf\    Theleijei*  by  building 41  house  esj/  the  bpsaVby   •* 
the  leave  and  with  the  knowledge  of  the  lordi  ofrrabe        "U/». 
^a«r,  uc<p*w*  an  ^1^^.  4.  land  ;^  J^& 
Tt2  Hs^si**  ' 


■ 

*ioi 


!?*- .      *afl^*  IWWwi^^flP^W~'MKPri(^ff*^WW^*lWTP*DwP*  ^WWWF**IW  J^^^^i 

Vo£rf^f>ptM^?&J«\<*7*}l  5«     r  mIjh  Mh.m  n*»*J  svad   "f 

bnt  T*niF»!'r"i    ••>•    !•••'    •■»♦..'/,  fw\v;?Wu)  vd  to   ,r*qu6<] 

tba*«fltejOf a  leomftat *riU  aoqpivpd  *tfi3WriMNfyj§*o*j 
aiM*N*e>.-flr  ittfftifgtjirifiMli  ffaiVfmmg  ftfnthfrftfi^Ui 

*♦  7*i**4*/' •;*.;.     -».»    -*-\  <*  .'.*  '.  \  !>wl    /:i  oljcm  «fioi?A 

vi  . .  r .  •?  ••  •  v    «•  .  <i.»  i>ni  '>>fa£hni4Nh«Mfe* 

W>  have  eonrfderad  of  thj*  e*^i«i)driw?rt*F  «6 
qpuueD*  that  the  pauper  bad  not  ffi*A#'&1kmQkm 
th&orM*gfa  tab,  im^miifa  lk*\ih*i^fto 
qoaibiogtbe  orders  omt  he  i^  Jnnpfeitt 

of  the  ordea  it  w«a  contended,  th^t^bw  was<*,jrtt}ts 
ment  obtained  tqi  pn*ehaa»  of  mttote  or  &#****&* 
pt£lfh»  for  3 cofwideration.crf  802.  paid.  Some  dwentaon 
arote  aa  to  the  nature  of  the  estate  or  interest  by  the 
purchase  whereof  a  settfaneit'iiMgr  be  acquired  But  we 

(«)  6T.ft.554.  (t)5ttf&S*.  (c)  4U.tS.56*. 

think 


hi  TH»i«s*i/i«a^^  «ti$i*&  iv.         ,   **a 

ca*^<%ftft£set*^  ThTxT^ 

teifefct  of  >whtoh  ^e^M^*^  ta*  HlST" 

to  have  been  made,  other  by  &$%;  Wtt  *ol^Wth3o 
pauper,  or  by  Goodwyn,  who  erected  the  building  and 

rttcte#^ofti'«^nurtdm  ^  to  y^,«ymbeW&  wifctef* 

tfcte  taKtbP  petttttttti  <bjr  the  ptofldrl¥-th*  fefee  *  ifr* 
tk^l**iei#erf*d«k  It  *%**&&*  cfefcule$'tl*t  *IUfenee- 

ations  made  by  Lord  EUenborough  are  unaraw*i*bli  P 
HriWaiiiMoi  lake  into  oar  consideration  what  it  may  be 
conjectured  a  court  of  equity  would  determine  in  thii 
cd*.  l<PcMfqpt  Wtotwtof  equity  feigtft  1n&&«n>tFAui 
we  say  with  certainty  that  it  would  ?  We  ought  to  serf  that* 
tbfe  flirty"  hl«  clearly  m  equitable  interest,  and  'riot 
mertfyimbh  a  data  as  might  possibly  indued  a  com 
rf  fcpttty  to  iAterpose  to  some  w*y  or  other/'    tfpw* 
tbtffftfttitd,  therefore*  that  this  wa»  not  a  pureta*  of* 
wafmMe  <#  tat***  in  the  land  ar  buildings  we  ire' 
tfttpiaten  tktt  mrteltfetttiit  wm&k&L      y   >  .■■>><» 
noi„.uv>...-> ..    -  .:^i.^c    Ordereofsessiotts'quash^ 

ew  jud  .trr  .ii/paa  9<J(i0*auJWB4ttte«  *'  U^wiw  ssjsffoiijq 
*  "   •  Tt  3 


.fafc.sWl 


•■  »                 n*'!-    ,unbiub  tad  oj  ^uno^b 
»**0  *>\  ii«iriYt  hiM  «oubi^i  ,iki  «*iil 

**■*  i     Doc  on  tfte  sev^aJl1Wftti^8  ttfcWrtttfil*  #MK% 

Sa^^Jtr '  ^2d' -*%***  J8**«  *»  *•  ****<*  tfitfP  Sf«haM 
«rtriau»i.  '.«b»  «  tain* from  .ft**  Opr^on ^,24,  *m;A,^aW, 

therein  OSSCr!©*  __ 

•i.tob.-^y  ft*  tfee  jffrufr  «er».  At.  the  t*^|bf^£f^9lfeGiA» 
ifa«>i  m  tb.     •  •»  the  Stwjawr  »»i«c*.  ISSfe.ifor:  ftfefowtyjotjPjnfc* 

SKStaJ r  qpMon.of  tl»  Courts  th»«««|ri«»iMi)fni>tti^  -»4 
rfltahSnL      «M»  Jfa*K»  beiqg^ked, of  rf»  Vwft  nftft  tOWPgnl* 
^ajuKuIub.  "*•*•  deebnmtioB  niefttUmed,  by  hit  ffUkuUturiHgt^* 
b«euidft>;    *he  gfflhh  Octofov  179&,.  deviwd  «&  f«Jto«thi<,  lpgbj|£o 

bat  if  bis  *  """" 

dm&utJ.  it.  oyr  two.  daughter*  Elinibett.&ptt.axki  4m  #JM*3^|be 
tams, timber  bmA  field,  intake*  and  the  biwbesituad  Jwdk^y n^dy 
tSTto^tSb  taken  ant  of  the  breach  field,  ~t  '[TT1  IJWfrHJnTr1 
fJd^t./df"'  called Ibe  ^rraA«,  and  the  alder  close,  4ft.be  4guajj|wd> 
SStoXr*  ▼"WW**"**  them  at  the  tinje  of  ipyid^WP^KW^ft 
■ad  •ban  >!&•)  the  death  of  my  daughter.  JSfetfeffc  Aw,  *J»wi J«*U»d 

MHl  tUl  tuO  F6« 

tidue  of  hi.       t$  be  equally  divided  between  her  chUdfe^^jL^dJ)* 

reel  estate  be 

devised  to  bit  tune  of  my  dikMghtel'  JntC*  decease,  hftr  4tWfc  iiM»d 
Sri  whhout*  t*>.  be *qu«ljy  divided  between, her  tiM^m  JWSib* 
sort  sb^  of*  Ato^d^wUboutiwueojbbeaJg^ 

the  rati  estate 

WSS  tO  gO  tO  Sfl  ■        ■  '.1      ll      ■'     »l    .A     (i;     Lt>    to j I 

tbe  testator's  grandchildren  that  should  be  then  living ,  share  and  share  alike.  And  be 
farther  directed  that  inch  share  of  suck  lands  as  be  tt&lftqftetaetf  oVhVis^lWmlF. 
and  A.  If.,  andlftewjee  *uch  shares  of  such  money  as n^hthappento  become  dus.by 
Tirttie  of  bis  witt  to  We  gmndson  and  granddaughter  R.  ffllt.  Ktu*  iUMwlEfc, 
should  be  placed  in  the  bands  of  their  brother  J.  F.,  his  hajqs  and  «^|Pp»;  «U^  drafts, 
issues,  and  profits  of  such  share  of  lands,  ana  the  interest' for  "such  share  of  money,  to  be 
peidtotbemduriiJfibeirnetoral  lives,  and after tbew  dsiysym  tq  be  ej|sjajly e\jaflsAa«anaj 
bis  or  her  children  if  any,  if  not,  to  become  the  property  of  his  or  tier  heirs  or  assigns  rar  ever ; 
nererthelessthaiJ.  J'.migbwif  be  thought  fit,  deliver  op  or  payto  to*  said  .£.<#»«  *ny 
prior  period  all  or  any  part  of  bis  share,  for  his  maintenance  or  advancement  in  the  world, 
unto  the  only  proper  uieefJs/y^  maheittjeftd  asslgaa^beflfeci  rtfidj  rfhaf  nWjetfldrtn 
o(£.F.  took  a  fee.  _ 

It  .    •    t 

to 


tomfdM£fateT,Blmbetk  Emit,  fbrtor  lift,  aadatbar  )|0ti 

dnbeaae,  to  -her  children,  tatara  and  «ham  aUka>;  all  j... ,  r  , 

Ike  red,  Mukhie,  and  toniainder  of  my-nlal  and  per-  .    9** 

tmiA  •***r.l/gi#c  jto.ftwaxt,  JMM*nfcdtfina«jr>  2C2 
•botif  aMu*  *Ww«t  j*W*,  Oi«ff)I  guffaw, ph«w  of 
any. real  estate to  all  my  graMdekHdren  tkttt  ifcnf  be  tie* 


4ft*«,<ibai*«a4*bara  alfe;  >but  awtxttf  KbfeeeLlfrt  X^t.h 
iM'H  UaUWMg  to  wy  gbnddwHjlikiV ~nVMr,7 ';;':,u*b^ 
£sH4V»bftft  b^iofeoed  in  <n«  bands  tfTaartaannn  ««*•'  <''™'™ 
tiaWA^  hk  exeprttts  *r  aAigas*  dfcKl  la^lttiaeh  -  :^o,,b 
'  afctteoF'to  fee  pad  to  her  •  during  <ker  <&«*>**}  >6  vat  ».i> ,.  m„i» 
thneof  l*r  decease,  tfepriiwiifjal  invbtaMiad'n^B^^s'lVr' 
|«y  cnakken,  «Mn  tedthafcetiiani    And  ic^liaM^"::^^;,:;;!: 

-  vef+Ql,  that  won  eaare  <*•»**•  nf  <a»ah-<latt<b<aa  I    '  -  :>'\  ■" 
^*&ei)ue«thed,  as  dhow,  to  Jtthnftrt  ■  JW  i  nrniAm   ^       -^ 

4mf  hdppefc  to  toooflfteditf'by  ttftuemf this iajr^itt  (r> 

jh»»V  that*  bt  ptaced'in  tohahdivofthifc  bathe*  *** 

•  2H**-fcb  hebeor  torigds,  «*d  th*  *tfft*v  lines,  i4»d 
pe^fta  of'fffA  shade  or  shaves  tf  laada,  aadaflftteri* 

-  Ifctemt  4br  skdk  ifawc  or  shares  *f  <maaey,  toJbe  paid 
tothetotdu&g  their  lives*  the  receipt*  of  thtWid  Ifc* 

'  *s*^&*l4M 

4  fefe  •tbeiaiftt;  oed  after  tbitr  d**e*e,  Us  or  her  Mid  v      „   .  s 
'  mptotto  shares  t*  >be  eqeaMy  dkided  among  hit  t>r 
her  children,  if  rocfa  there  are,  if  not,  to  become  dift  .  ;^r 

pKJpattyofj^erJw^  Neve^- 

*  thtless,  if  ihy  gwndton,  46k*  Frost,  shall  at  atlyttafe  ^ 
beiEriftet  thftfck  it  right,  it  H  my  wiM,  that  he  ttttty  deliver  <  -<* 
topwpeyto*he^jftj^:fr^  t\q 
atH  or  any  part  of  hit  share,  for  'his  better  maitftehaDoe  >  .  • ,  .,  trr 
oradtaaeeaseiit  in  the  world,  unto  the  only  proper  u*4  /,... 


VI  aWHKKlM<EAaBEftra»EMHT  >.- 


•fidtoasiddsViafcanst,, 

IBtoJwp^aqltwi'^liri  Is*  a*  todbe  ikmi)Mt 

ask}-.*}*»  Jfcsag*  lo  aWaddadajataah) 

Aw^uNhertiib»tMK>fl|rrti^ini  ••  JsdawlsaaayaM 
after  makii^Wftwi^dWlte^boAtkpaBJabdttnd^ 
of  the  will,  of  other  lands  besides  the  lands  specifically 
Andseiife/htMtqglltai*  JbmuMfwey  -aid,  i 

,lfa^  (*i*  oolgr  «M  4*4  *beir  V  iwtiednn^kcotfiljUAtt 
iBlyrirliiMHn  tbtP  i^ndra^-tnuiih  if  ■my  JM  mm**- 

tewd;^o>sqiHad^f4hq<Btiwsy<rf  thej 
heraadbersistwby.ib*!*^,,  She  left  i 

Jta*  »oa\  AsiMi.tjFhttftj  4ha  nifc.  ofiiirsfe  AwsMhaad 

pmauso*.  J  JftAttrf  4i«diB  <b*,ows«fc,oCiatawa» 
]«*?>  uw&da*s»ed  his  -a*f**..j»  the,  lawn  iassiuttt 
jfedtfeodaat  ia  fee,  «&•*■*,  hU,sMn*sta»«swVfrafr.»t 
law.,  ,fimttymfi* Jtaawga  -the  sanawfc swittafojhwaaf 

ik*\gtww>  **d  *n*teitfimi»*<>fflh^         a» 

iworn^  fad  w«tfwt^u%  tkenapy  Miiahrt  jhML  a»d 
Sauce  Orpe9  hk  oqly  gttora  ap4  co  fceifr»m  attbirtitty 
Us  wiU/te  fcviwd.,011  fcw  Mai  *taietv,to  troiiM  £*f. 
$*m  of .  W  yey*  (whjc^i*  .^defamfe^^ 
the  de^nnj»a<kia.  pf  (tfcti*rm»toW»  aqtai*  HKw 
, Qf$ey  iu.^e.,  Xho  taw**  of .the  . plaintiffs  veffttitOD 
tfrfce  .gWJ^hiWreu  ,pfi  Jekn  &*«&  t*be  ***** 
jyi^g^illiffhtiPH».  of.  ttw  d**fc  of  ^ntfatiPiwwjMswyy 

and  it  was  admitted,  that  if  the  children  of  EUzabHk 
Rod  did  <not>  take  a  fee  under  the  wiH  otJokn  Maxuy> 

in 


iv  TH*FoWiTtt  T*tt  Df  GXDBGE  IV* 


inttbeilftafe  dariud  tv  shea*  .that  the  lessors  of  the 
phnntinVia  the  edentfc  that  hid  happsned,  were  entitled 
feouTamvetf  thite  ebvetthebaets  of  the  third,  part  in 
wtoh  therperticahfr  estate  fwag  determined  by  the  death 
ofJH%  ihenjoAof JHiufaJft  Fro*.  ■  The  case  •  was  ai> 
geedjit  the  tsittfcage  after  last  iBtoytemby 

JViffin,ir  theplaintift    JBy  the  deviot  of  the  land 

mrqnpstiitti  Jaw  lifirnisii  and  Blinalkih  Ftmt  took  estates 

fiaritas*    ©a  the  death  of  iAm- without  issue*  ElvuAeth 

tank  tfae>^tire4yrforher  life,  aodto  be,  afc*er  cbsA* 

■dhidtd.irnig.iier  efcildren,  ahaie  and  share  atib* 

These  eeenc*  any  voids  of  limitation  to  either  of  thesi 

gifttt  therefcee  the  toother  and  children  took  only  sue* 

easieetestatas>fi»  life,  and  the  children  took,  in  thai* 

own  tight*  m  purchasers.    The  teetator  next  gives  the 

OMdvtoA  aft  <his<  reel- ertete  to  Bartkohmem  Mmucyt 

and  he  become  tenant  hi  tail  by  implication,  bectusfc 

<tb»*st*te  is  given  over  if  he  should  die  without  issue. 

This  censtmotion  is  necessary  to  give  cftet  to  the  teste* 

tofogesml  intention.    Under  that  clause  the  grand- 

^okadfcm  then  Uviagare  not  tenants  in  common  in  fee  of 

AtesW*s4wHsedbythepartie«laf  clause,  because  ib* 

iushThmiJ  itisiir  Anns  net  apply  to  the  estates  previously 

given;  4nd  eve* if  it  did  apply*  Ufe  estates  only  would 

^paas,  because 'there  are  not  any  weeds  of  Kmittttioni 

Je  may  be  assumed  to  be  dear,  that  the  gift  to  the 

nether  and  her  children  did  not  create  au  estate-tail. 

mid/* tase-(<»)»  Doe rf.  LiversUge  v.  Vaughan.  (4)     To 

make  the  gift  carry  an  estate-tail  the  words  of  gift  to 

tfce*bfldren  must  be  taken  as  words  of  limitation  j  and 

fc>  Woke,  W.  b.  (I)  SB.fA.  404. 

the 


;«M*S>*oSAm^TOW. 


.MfcttpM*  ikmmam-  «%  4tt»*iNfc«fcy»  •■*  *fte  >  iwftn, 


pburi  iiLtlwiand^Qf^efviktb^  JTm,0^.  *ItU«ftt*r 
A*  the  u**or*ikd*l  Hi  thd*  tifafcrw^y  ^*  tho 

-  efattdfO  sf  JhmMwHW  were  to  ttkettfttotkfeditff* 
imwrttatdy p*cdedi»g.  loufce next chtoej  hfr fatfuJ, 
«peokt«>f  cb*Jtn4i  wfckh he  tteAbeqtiMlfatd  todtyfc*- 
fott  sftt*  and  ^wt  Mmey,  *o&  of  the  Whtf»a  i  <*  Wwy 
wfeteh  night  happen  to  become  doe,  bjrtfrttttttf M*  wiDy 
U>Jfc^*ud4Vb*ft^ 

.tpbe<phoriUft^fcu4ft*f  thtfr-bBrtftlttr,  <JW»  Jftgg, 
tteratfiy  fasuti,  *ad  fmAr<rf*u<&*hari*  < 
t*  h»  ptid  14  *kcto  dtfriog  ftfatfr  Hvtf*    Jft  fbfe'4 

,  the  teitHtor  didnot  contempt**  the  real  tta^4Mft4U#p 
thaaoowyiaod  «b»ntcr^toto4>e  pdd  to^ittmdiMteg 
ifak  Ito*..  it**mfc,  Ufttrefore*  t|*t4*e  roeam<ife*Mfcijr 

,8belMUvtttitVioC«re«l»o4iy.  Jfeudta,  ifb**4«*ft* 
pais  tbe  MBlqmt*,  *fa*&td*ihe  ltgai  itomt?  41*** 

'•  ase«*  «*y  «v*wls  gitfftfr  -4  fee  **  Ari*J4>atf  y'*a&he 
at*  only  nfce  tnoertane  *f  thtft  «*umt  bytatpHwiiiftj 

*Md  .ja  order  to  execute  the  purposes  of  the  trmU    No 


»  Tife#KFB*&flA£e*<0ra&£  IV. 

*u\$i\$txtuy  wfi^AmufWi!tffli,)  Wlav  ttlPtCbhrtfwlhinl  ttte 

-JWb,  'fc'tfiw'lJot  4MiB*taW&)ilt  *tfuM"t)Jtt<b  ft*,  Hfr- 
5teW6  fnusiifHin  for  nrw  puijjosu  uppuuBV^CBnywfin 

'tik^t*fere<$^  c*  2»<ta*G.  Md^tMrtnlM^^^ 

><te  ifat&ti0*><<Aat  by  th#«*W*wlM«th^«a€Watl»fl^e 
"*>teej  tad ^rfee  Wtait^feftfe  {^e&<  *6^ 

twsiitti^  ia«*i§  p*yir«#*&  wHV  Ant  *r  %tfd '  pR'riftwHy 
"iflflfotfMrf  jfefiHta^  !*•«  0  mist**  white  hfe  ha*  nfet'ftfe*' 

l*Hb($iMd>  +tj  efe*  tieifiif'as  flf*tai^grrffche:*ttt 

^rfww^itfi*.    Tfte4biMrai  rf  JBfekMPft'jtaf  trite' a 

~'WwM  {MM  by  thfe  p&ratalaip  vfwds'dfw  dctifto'  lUnfl^ 
tfi#tltt4  4tot  whether,  from  (he  wh«fe  *40,  ft  frttt*  to 
te  obHfe€ted  thfct  the  testattrr  tneattt "to  give  a  fte.  fed 
^Jfcak  *.  J*g*(tefc  Lord'Jfofis^U  «#•,'  «4httt  theiels 
'hihtty:M(ifMM^ewheM^>w«rd«  «f  4  debtee  tfteife* 
VWkHfi  to  »a  gfe-attte  «tt!y,  'hi  Wfefcti  the  hfyti&mtf 
ti*Jte6«G*  4*  fttrt1  adtetttkttfl^d,  and  *thtrco*fte  tat* 
fat*  aitltie  to  «fid  trtit,  if  pdttlM<*  ftteffl  t>e&»  ^flrtefrf 
th^  Willi  the  ihteottotV^F  Hi*  OWtfttbf ;  *A&  ii(h  **ttk 
{Measure  th4y  have  (baad,  iti  many  caws,  sufficient1  to 

^£^  warrant 


^l  ■■iff 


flMRHiii  ttAfflBRHWftKMauT 


Imib*  pment<|aiIV>AeT^Mrifc  aaft«rdiofl*be  i>Mi  Htf  t 
^$0*   BX*4b**abln  1pifcahM|jr4lilr  bta*«^<irf**rf 

tt^faaifiieit  Im*  kA^fcrTth***kiW^ 

c*iU^Ukajpu»<tfl^^ 

^4b»|>owgr'of ghOog^lht  foeicfymdy  t©>B**»*ii  BUy 

hoJ>adp»«wrt;~gi^i^^  4ft*> 

tout  impend  «  JM*  ifrtawsly»wiih  vfcfettftc*  to  4W* 
apteasdoitderisq  to  <BNibiilVs  n^dv^^afid  «  ttrtNfcft 
qufiDC6  ofitr  ta*  that  -acntecedebt  Jeri*  'ttUfcifc»iW> 
distinotloa betwewj&fc*  and4ie  wit  of  the  dbttrefi?W 
gives teeack^he  4amtafcr«*Uo4fe  e|^ed<$F*^ 
sbtoe  apd  shut  dike.  The  ttmeo^^t'^etftoHlW^ 
foe*  moat  gto  a  fee  to  all  the  ehitdtt*  vK^<ftAt*»i 
Urtofcor  net  expressed  his  meMing  inHhetaWdbtfWpi 
hat  Ike  derise  to  JUn  n  trait  were  to  be  tataflff'ia'W 
distinct  limitatien  in  fee  of  the  shores  e£  the  *W° 
children,  there  k  sufficient  reaseo  for  the  Coart  WfctyNt 
ply  woods  of  limitation  for  the  benefit  of  JUkn.  4V 
devise  is  to  the  children  of  EUzabtth  as  aihas.  "TOi|tf<1 
Cxer  attain  therefor^  one  child lakes,  BMsC'tnmttAfetf' 
il^apded  for  ewry  other  child  aa  a  Tnamher  ofV&e'siitt* 
daw,  upon  it  he  pmeipfeof  the  mwrim*  jtoscHur  irttftib?' 
Ytt**a«fiaaaiafasec*i4  fay  the  (frittavjfey  v.  Jlfe  Jfa# 
qf  Coventry  (a),  was  no  pedantic  or  inconsiderate  ex*. 

(a)  S  T.  R. 88.  A7A  •  .*;**  £  (=) 

r»t  pression 


in  THciJMwaaiaatffc  igbobab  iv. 


pfqwkwjwlim^mi^g  fl»ftJJfc«  fiidfr  bat 
fcMiMMgr  »ljetarfc*eifc»  rtferjpwlid|U«paii9«l*iil» 
fikM^.Us.^gntetU  iSIr/d^ding  gtabrfohiUr«r 
oCJSfae^iadiqtol^  taatatwlMs 

wrtHftimniwfyiftlit  ,frFt/yhnr  JHBlejdvbited)  ibdtqfiliuk* 

oolf  iA,Ufr  imfcdiy .  ihbnMr  litatatt  hsva  toifli«kiif^: 
*fefc?ftft»'a  *h»rt^inf*a*fa  oforidiMndfa^  im  ll ml  ■  tafap 
vwU  hadMdedt  **i«gt  the  ot|ects  for. wine  bmdfe/ 
th*  trptt  mm  yttetutitmiA  ifafrffrirfiwiijritftyrgj 
a^is  put  by<Oate  J^,whtmU3bnhi<re  isgivm  iovfenJ 
eldmraon  and  Jus,  heirs  fort,  hi*  pfcft  or  (xution,  *odt 
fPMtamc  tp  ^  y^Utiger  so»  for.  ft*  part  or  ptrtioh, 
owtfttwg  the  word  «  h*i«%"  yet  tbe  Chwtt  Applied  that 
n^rd,,    (ft  JE«w  v.  Ai&yip)*  the fourth  eon  of  GSorfre 
QfrbrnfaW,  E&q.,  waah^W  to  take  the  jwutoe  f*tate  as 
huuftWe*;  hrothers,  by  eaakgy'  to  the  eatattt  tapresly 
tiviptfli  *o.  thcaft,  though  no  words  of  Kmitotk>a  accou- : 
P«p^tW4«^6t^tl^  fiMtftbwi.    And  this  dec«on 
upMupported  by.  the  authority  of  thd  Court  iitf  tbexMe*' 
ofc  Jffc.y  v*  The  Earl  &  Coventry,  (b)    la  Sptidmg  v. 
fpgtftttf  (c)t  Wbmbatehtmlinw*  implied  without  esprtoss* 
^i^^  of  limitaUo^  finc^  *alogy  to  estates  which  were; 
ljjftjjpartrto  yomger  #atu*    .The  i-etaon  for  the  decision 
uplift  /o*te  ia  thus  abated  by  flofc  JL,  in  the  owe  of 
Xfagv*  Mfflnsid),  ff ihat  the  testator  couid  not  iotend ' 
topfefer  *  yowtgar  *»  before*  the.  issue;  of  ;hi»  eldest." 
SkUP)  ffWfr  V*  «fof*srt$rktfafcteetator  aide  *p*oyiswb 


for 


(a)  S  JEtem  157a 

{*)  ST.  A  85. 

(e)  Oo.  Car.  185. 

\d)  i  r«i.25a 

(e)  5^wr.270C  T«'   *  "*  "* 

f. 

i\  3NaTOit«*MEIrtNftMtiT  k: 


S9      JWihii>wgyWil*it»ii^ii>iitniM  Hit  I  niiiwuaiiiihigt 


iU 


■.rfconf'  .'arfi  wada  of 
-itod:iii«  .  •  v  ■>.:  iu  fj.i.  ^HwiiiBitji  oriOMoadbUMiC 
vjj«1tc.,{»jiii.v;v  ?.  »  ij  .;  .j*j  ana  3 a  .i.   lw  <ned   «h  <£xn 

vifL.tft  his  .^^^nghu^.^m^^i4r.(Mm» 

decease;  ,fp4.0  *»-^«*  9ft^.^W|>^jE'fW^  jj» 
sfcar^ojfj^  l^d  is.tohe^^Uf  c^v^^l^ji^p^ 
cbjldren;  ^att^etiipftof^^a^^^^ii^K, 
b^  share,  of,  ^  land  U  to  fr,^&#^  b^H» 
b|r  children },.«d,  V1  P*»c  *J»e  dies  wiflwft  j|fl%  to 
ahare is to  45©  to Elizabetb.Frast  for.  ber,iJtfe^raj)&iaJ}j|r 
hex  death  to  her  children.  The  fiwt,  of.  %  "^sb^ 
I  have  already  read,  contains  no,  ipoajU  apj(&cjen£<j)p-gj|fe 
V»  estate.  «£  inheritance;  it  is  a  ,&ty^$Mi*hfflL 
wou#  gjye  no  gore,  than  («n,  Ft»K.%fifibi^ffe  * 


npnUest  intention  of,  the  t^^r^^f  ^^^^yhj^ 

.  fft)  Tld  iniali»irflli«iflawlii^  ihlii^at  n  j^AJbm^Im  Mfcia 
tm,  but  ton*  days  afttr  tte  cut  wm  argued. 

upon 


in  T9tdRnt?tt 


dkGMJBOE  IV. 


Mftftfoto  tatoaiftl  the  Mil u  «fai^in*at*b^aaW' 
*>  Aew,  that  h»>btd  4raded<  Jdii^inrtile^.ivi^udrti^ 
m«MC4m«i^he  4ua%»gpart  oft  the  will;  *id  fa*  <K- 
rectetbe  shatfe  wbioh  He  haegiven  t*  hiscgMsrfdaiigHtar 
4ftbt*  to.  tested  hi  the  hand*  oft  her  fetter  WWfan 
«Vp,.and  th4  interest  to  be  paid  to  her  for.  her  Hfe,  .and' 
at 'her  deaths  the  principal  ft>  be  lii  Vifled  arooag  her 
ettUren,  share  and  shate  alike*  Now  there  are  no 
tfordft  of  gift  there ;  bat  it  is  obvious  from  the  frame  of 
tftt  blanst*  &et  the  tafttfto  thought,  that  fa  the  dk- 
po&dg^>artfof  the  wiH,  hir  had  used  word*  which  would 
fc^-gtven'an  intetW  ttf  tart  beyond  her  life.  Having 
rirntte  thi<  qpaliftcatibir  a&to  her  share,  lie  then  qudBfits 
A*  4evtte  in  question  by  the  following  clause :  «  Add 
Jtfe  likewise  my  will;  that  such  share  or  shares  of  %uoh 
lantUasIhatebecpetttbedaiato  * 

A*  Massajy  and  likewise  such  share  or  shares  of  money 
as  may  happen  to  become  due  by  virtue  of  this  my  will 
ftfa  my  grandson  and  granddaughter  Hobert  and  Han- 
J&l  jft^'flwR-be  placed  fa  toe  bands  of  their  brother 
JHbrfrott,  hia  heirs  tfr  asiigns,  and  the  rente,  issues/ 
artd  profit  *>f  such  thare  of  shares  of  such  lands,  aritf 
Bkttrite  interest  for  luth'sluute  or  shares  of  money  Co  be 
fdid  to  them  during  the  term  of  their  natocajltasj  and, 
w  herwnd^  t^eottae^sb^e^tD 


<MK       Ntftf}iunly  'divided  among  Iw'Dr^Kr  clffiaNnNillMUj 

j^+b-^r     Oftgotteni  if  raoh  there)  ere,  ir  isSc,  IBrOtixIMiPtX/ffyK^ 

..IflgT  j>»tyofhk  or  her  heirs,  or*^^ 
^IB  hfrjquaffies  the  disposition  to  iWfrl  ifliU'«aii^a«^& 
by  statibg,  thfct  if  they  have  cfcldddgaftwi  gtiMiWttg 
t^itate  dtetv^hares;  end  in  the  event  of  their  havifcg  no 
children,  it  is  to  become  the  property  of  them,  Mr 
heirs  and  assigns,  for  ever.  This  clause  is  followed  fay 
a  qualification  of  the  former  qualification,  dnsttmg 
John  Frost\  at  his  discretion,  to  deliver  *p  or  pay  to 
Babert  Frost  all  or  any  part  of  his  share,  for  his 

*>4**d>*o  advancement  in  the  world     It  amst  b**mfflii£ 

»no*uh  <*  «toi«  that  in  this  case  there  is  no  gift  to . 


to9mx*i  «*  noh  Fro*  by  name,  bat  to  them  as  a  cbtftl*  ^fe.*  iV 

«*^b'T^  children  of  EUzabeth  Frost;    and  if  w<J'<aA 

^^Vrlk™*  any  part  of  the  will  that  the  testator 

mK*"  tbBt  ^  «f  ***  ^A**1  were  ^  take  a  fee,  th*««*t*lltf 

^£«  a  gimmd  far  lawfully  concluding  that  et*b 

fc»>^    *«•  a  fee  in  has  share.     Now  the  clause  t**kibl€kabm 

-Kw^vVtr  riftrred  in  the  qualifying  part  of  the  will  she#s^ckM^ 

ja*.  im« rvs  ^  that  the  testator  thought  that,  in  the  < 

l"r     !  vhad  used  words  sufficient  to  pass  a  fee; 


^1:IU> 


;  that  the  shares  given  to  Robert  and  Hannah  AtumgtMF 
J^\  i;H^sibould  be  placed  in  the  hands  of  J^'£tatY<**' 


W^ ...  *  ^  tbeir  death  should  go  to  their  children,  if 
jmm  uurwaaty,  and  if  they  died  without  issue,  to  he  \ 
disposal;  and  further,  that  Mm  Frost  t 
stasid  think  proper,  let  Robert  Frost  have'tlfe  JftslfiUtb 
«flt/4eft  far  hit  advancement  in  «he  *  imk\AAtk  idslMsfll0 
ft^seeifis  to  me  that  these  qumt4^*WI&*Sii*fi 
that  be  intended  to  give  a  fee  t*  IMeH^t^tm^ 
$M  Frott;  and  it  therefore  ttecessarfiy4s*^*j«d 
tiptttffapehikhren  should  s*o*s»W*  s^frllsy>s**# 
«!•»«**  ••**  IdeMtfd 


the.xbcJewilLtrfun  toaethet^th&cbUdcea  of  Elizabeth 


■?i^J;    ,i;*  . 

Ai   *M 

V*.-|. 

»  I  jiS; 

'Jllrjj'. 

i  o:  <.J 

-I    ,f!'j-;bO 

..> 

V'/    f»iW"x/ 

\.l  -i 

:tr.»j.  »  >  i, 

:'  i  J 

.  '*  >•':*  " 

-;»  i.nn  ?/ 

JJili'Uutt 

fii.  :. 

.'.'v.      .>.•' 

.     'i  Hi; 

i.>    ',/'• 

■>i    i, 

•./i  ill  IL'IiJj 

£ 

'fpfetJSwai an  actio*  for  maiiciowly,  **i.;*i*<>j)t  JJj,"** 
-*u3M*Wdtfg  Wd  probably  pau^arraittingipdbold^  fJktTZm*. 
Wft  tfee  jriaipttff  JtQ.bwt  MPPP  a  bill  of  Mtfdto&k  *#urn-  IJlTp^Mtt^ 
«M*  j*  Tftcjuybnafi  teroap,  1821. .  The  dedatation  **<#->  ££4?^ 
feitteMtedefodamM^  S^LmT 

toiWt4wcqqtiny^d  for  want  of  pwecutipiv  and  tbere-  |^J?5£^J, 
qptff  t&<*|*p«wassci^  Ml** 

«d#dj^d;d«twni^.    Plea,  not  guilty.    jU  0>e  trial 
tufa*  >4iferf*  C>J.  *t  the  Middlesex  sittings  after  Jaet  tfj 
ZHmpfel  *era>»Jt  appeared  that  the  original  action,  upon  j^ 
whfchrthftfarfest  tqok  place,  wga  commenced  in  MUhatfr  JjfjJfcC* 
ait*  ter«fe,  183  U    Thai  oti  the  6th  of  February  a  rule  wa»  ^J 
talctaoiit  by  the  then  plaintiff  to  discontinue  the  action 
ofetfoymnt  of  costs.    An  appointment  waa  afterwards  *• « 
oMainrtd  from  <he  Maater  to  lafc  the  coat*  on  the  17th  ftmtei  te 
af&An*&»Autthey  wer*i»t,aq  fact,  taxed apd  paid, 
till  il*  A  1th  of  MwckMowwg^  'The  writ  i»th*  pro- 
«Wt«Htl*»  ^afcaMdafct.qn.ttea^^ 
tha^b^oC  Afiirf^  ro*.  the  mcond  j*  Jw* 

t^aWt^W^ift^l^fl^^fter,^  W*QW*G*hQ{>ii|*h 

diiwMmMWiM  J^Mo^tti^uiftL  brtifcitwiigimdj 


JL-MfJAll 


CASES  ;n  EASTER  TERM 

between  the  partis  before  the  trial,  that  the  question, 
whether  or  not  the  {*rt^gnt  action  had  liee^  commenced 
too  soph,  should  b<  totiaideted  ah$  decided  as  if  a  re* 
cord  of  the  discontJriimnce"  of  the  former  action  bad 
been  prpdaced  arid  gtven  in  evidence,  properly  drawn 
up  in  such  form,  as  by  law  it  ought  to  be  drawn,  with 
regard  to  the  date  of  the  rule  for  discontinuance,  and 
the  day  of  payment  of  the  costs.  It  was  objected  at  the 
trial  that  the  action  was  commenced  too  soon,  inasmuch 
as  the  original  action  was  not  finally  discontinued  until 
the  payment  offcosts  oh  the  6t1i  of  March:  The  LorA 
C.  J.  reserved  the  point,  and  the  plaintiff  obtained  a 
verdict,  A  rule  nisi  for  entering  o  nonsuit  having  been 
obtained  in  last  Michaelws  term, 


Marvypt  and  Comyn  npw  shewed  cause.  Thi*  action! 
was  not  commenced  too  soon.  When  the  rule  to  dis- 
continue was  once  taken  out,  although  the  plaintiff 
.  might  abandon  that  rule,  yet  the  defendant  had  a  right 
t?  consider  it  as  an  indication  of  the  plaintiff's  intention^ 
to  give  up  the  action,  and  the  present  plaintiff  might 
immediately  commence  an  action  foj  $  malicious  arrest^ 
before  the  taxation  and  payment  of  costs  on  the  rule  o£ 
discontinuance.  The  payment  of  these  costs,  wheq 
taxed,  were  necessary  to  give  effect  to  the  rule,  and 
were  in  the  nature  of  a  condition  precedent  oh  the 
party  obtaining  the  rule;  if  the  latter  did  not  pay  them, 
he  might  be  forced  on  by  the  defendant  in  the  originaj 
action,  and  have  his  proceedings  nonprossed ;  but  the 
costs,  when  taxed,  had  relation  to  the  tune  when  &e 
rule  was  obtained,  and  therefore  the  judgment  of  dis- 
continuancftw^iwpj^jy  stated  to,  he  4*. the 4&y  when 
the  rule  nistto^taifttf.    If  thiscKnJ1feert'the  ord* 

D|M7 


in  the  Fourth  Year  op  GEORGE  IV. 

nary  proceeding  of  following  up  the  rule  nisi  by  obtain- 
ing a  rule  absolute,  it  Would  have  been  different  But 
this  was  an  anomalous  proceeding  altogether,  and  if 
the  judgment  were  not  properly  stated  to  have  been  on 
the  day  of  obtaining  the  rule  nisi,  or,  at  least  as  a  judg- 
ment of  that  term,  when  could  it  be  stated  to  have  been, 
given  ?  The  costs  were  not  finally  taxed  and  paid  till 
the  1 1th  of  March,  and  judgment  could  not  be  given  in 
the  vacation.  They  cited  precedents  to  this  effect. 
TidtfsIbrnK,2G&    1  T<mishtndfsBoaktfJ*dgmsntsf68. 

(purney  and  Holt  contra*  The  action  was  not  dis- 
continued until  the  costs  were  paid.  A  rule  to  discon- 
tinue b  like  a  summons  to  stay  proceedings  pa  payment 
of  debt  and  costs,  which  does  not  stay  the  action  till 
the  costs  are  taxed  and  paid.  If  jock  a  rule  were  not 
binding  upon  the  plaintiff  (who  might  abandon  hi* 
rule  to  discontinue  and  proceed,)  how  could  it  be  said 
to  terminate  the  action  ?  The  words,  of  the  rule  shewed 
it  to  be  merely  conditional.  The  Court  gives-  the 
plaintiff  leaye  to  discontinue  on  payment  of  oosfcs.  Thie 
is  a  condition  precedent,  and  until' those  coat*  are  paid, 
the  action  is  pending*  Now,  if  the  action  be-  pending 
in  the  interval  between  the  rule  to  discontinue  and  the 
payment  of  the  cost*,  how  can  b  be  correct  to  slate  on 
the  record  that  the  action  was  discontinued  previously 
to  their  being  taxed  and  paid?  They  cited  Stok*  * 
Woodeson  (a),  Whitmore  v.  Williams  (ft),  Hand  v.  Lotty 
Bendy \c\  Fricher  v.  Eastman  {d)y  &m&v>  Smith,  (f) 


(«)7  7W»^6.  {b)  6  Term  B,  765. 

\e)  2  New  A  47*. 

Uu  2  Per 


entered,  <tt*el*ft*  t^^i^!^f^rW^7^W4«W^ 
rule  to  discontinue  was  taken  out.    The  action,  there- 
.  fore,  in  this  cat*  w*a  uot£fptynep<*d  too  e*^     '  y 

orrii  ..    ;c  79a  ne:.  ..  :-:*  ca  t: JfededUUhdi gill 


ffo&rub*b  A 

Commissioner! 
of  bankrupts 


Claughton,  Ea&i  M^R,  qgwrt* t  Leigh,  a 
Prisoner. 


^  COMMISSION  of  bankrupt  had  issued 


«nnot  give  i  the-defendant  ija  July,  18$£,  under  which  he  had 

bankrupt  a  pro* 

taction  for  an     been  several  ^me«  examined.    On  the  4th  of  February 
riod  of  tin*  la  last  the  commissioners  indorsed  the  summons  for.  hjs 


Mm  to  nuk«  a  » appearance  as  follows  %  "At  the  court  of  commissioner*, 
Jj^J^T*  2Wn«*y  4th,  1828.  Be  Jt  remembered,. jth*t t|»e 
within  named  J.  i.  came  and  surrendered  hims^f  JO 
us,  the  major  part  of  the  commissioners  named  and 
authorised  in  and  J^  a  wmmUsioa  of  bankrupt  awaited 
against  him,  and  submitted  to  be  examined  fromn$flje 
to  time,  &c,  but  not  being  now  prepared  to  make  a 
foil  disclosure  of  his  estate  and  effects,  prated  further 
time  for  that  purpose,  tote*  we  have  granted  Mmafcardr 
ingly?  On  the  124b  ptMarcJk*  (pending web  protec- 
tion,) the  defendant  was  committed  to  the  K.  B*  91  $p- 
charg^  of.  his  bail  in.  another  action,  and  on  the  3*tbnOf 
the  same  month  the  plaintiff  lodged  a<  detainer  ngsift* 
him  for  a  debt  of  10,000/. 

Abraham  had  obtained  a  rule  nisi  to  discharge  hip 
oat  of  custody  ms  to  that  action  on  filing  common  bail. 


vV 


Marriott 


IN  THtf$&kT&^i&\>*tmti&&  IV. 

-  JHtoWi#r^  tfiat  the       Mil. 

pft^cMwfegeheMl,  *ttbout4riiy  ftttft  ss  to  time. 

The  C&w*  were  clearly  ^^fli^^hftt  A fe  protection 
hfirtgifor  an  unlimited  period  of  time. 

Role  discharged. 


T1 


''HE  defendant  was  arretted  on  a  special  capias,  re-  A 
termsbtethe  last  rettfrti  of  Hilary  t^tm,  On  the 
-15th  of  February  special  bail  watt  pot  in,  and  notice 
thereof  give*  on  the  17th.  Wtfiee  of  eafceptRm  to  the 
bail  was  serted  on  the  18th,  and  e»  the  same  day  a  de- 
<thtttetion  was  delitered  de  bene  esse,  indorsed  to  plead  * 
^within  fchcflrtt  four  days  of  Saster  term.    On  the  16th 

WJtpWhpeMbdL  was  perfected. 

L/-      ,.         •        • 

1    Cb&tyhkvmg  obtained  a  role  to  set  aside  the  declar- 
'^afkHrfct*  irnegfinanty,  • 

Tj-I#Pttft  now  shewed  cause.    The  question  is,  whether 

a  declaration  may  be  delivered  de  bene  esse  on  process. 

^ttfflabtetk*  last  TOMrn.    The  role  of  Court,  Trinity 

*9fe  0. 8»V  dbesf  not  decide  that  he  may  not.    That  only 

**egb!ate*  the  time  of  pleading.    The  existence  of  such  a 

'rigttt'lnfty  beinferwd  *roni  MtfoiiV.  Scott*  {a)  -  It  is 

true  the  books  of  practice  do  net  agree  upon  this 

"point*  (*)    But  the  Court  of  Gommda  Fife* ifr  Km  v. 

~>:zz  .iOicaxQ?  jy&u£  jioaoitoa  iarii  off  car  ^poituo  to  toe 

<a)  J  T.  A.OTS.  (ft)  2ftU.  Pr.4«5.  6th  edit. 

**'•  *'+  Un  S  Yatet, 


Ifffe  1W«(0),  thought  *  declaration  uigkjbe  tomal  de 
bene  ewe  on  process  returnable  the  last  return,  and  the 
^oint  was  expressly  so  decided  in  Jbbqj  v.  Martin,  (b) 

Per  Curiam.  Mr.  Ttdd'%  reasoning  upon  this  point 
^  yepy  strong*  ..The  practice  of  Sectoring  de  bene  esse 
was  founded  upon  certain  rules  of  Court.  Now,  under 
tjiose  rules,  the  right  so  to  declare  is  limited  to  process 
returnable  before  the  last  return;  and  it  seems  that  the 
privilege  was  only  meant  to  apply  where  the  plaintiff  is 
entitled  to  a  plea  of  the  term.  This  rule  must,  there- 
fore, be  made  absolute. 


• 

Rule  HbMlute. 

CO  1  JkforM,  5*7. 

(*)  lJ7.Jtt.&5. 

:-'m!T  '■ 

• 

•*'  Gindehs  against  Moore. 

iVRSL";  JHE  defendant  was  detained  in  custody  «t  the  suit  of 
JjJJj'JjjJ'J  Qinders,  for  1284*.  A  commission  of  bankruptcy 
cnnot,  in  tb? ^  issued  against  Moore  on  the  1 7th  of  August,  1 822,  and 
■Mk*  any  tip.  bis  certificate  was  allowed  on  the  3d  of  ApriL  183S. 
court  by  an-      To*  debt  due  to  Ginders  was  proveable  Under  the  com- 

oUmt  without         •    • 
hmringobfiwd  mission, 
sa  enter  for 
diaogfaghli 

R  PMocl  obtained  a  rule  to  discharge  the  defend** 
out  of  custody. 

The  Solicitor-General  now  shewed  cause.    This  appli- 
cation must  fail,  as  Mmre  appeared  and  pleaded  to  the 

action 


ik  n*  tfdbttTtifti  VtiKtttoE  IV. 

action  by  Mesirs.  Wtttiam  ctn'd  Q6d&ara\  as  bis  attornies, 
and  now  applies  to  the  Cotrrt  tiy  an  attorney  named 
Bremer*  without  having  obtained  a  role  to  change  hi i 
attorney. 

Per  Curiam.  Tim  rule  must  be  discharged.  If  wef 
listened  to  this  application,  plaintiffs  might  be  perpe-' 
twOly  harassed  %  different  attortiias  for  tto  ilme 
persoa. 

RikdMug*!. 


mi 


fexparte  1f homas  Jenkins. 

ytfOtitAS  JENKINS  being  brought  up  on  a  writ  of  Ito  Bwlwfai 
habeas  corpus,  Taunton  moved  to  discharge  him  out  M  juritdfettp 
of  custody,  on  the  ground  of  insufficiency  in  the  writ  de  2J^Si% 
contumace  capiendo,  by  which  it  appeared  that  a  suit  jSfy/ff! 
had  been  instituted  against  Thomas  Jenkins*  in  the  ch*.  JJ^JJJJXJ11' 
racter  of  a  trustee,  under  the  will  of  one  Mary  Davis  $  25WP^A 


and  that  the  payment  of  the  sum  of  451/.  had  been  de-  Cmixi 
creed  against  him  in  the  same  character.    The  objection  c**odj.      ~ ' 
was,  that  as  the  Ecclesiastical  Court  has  no  jurisdiction        .^~ 
over  trusts,  it  was  not  competent  to  them  therefore  to    "  '  ' 
make  such  a  decree,  and  as  the  defect  appeared  on  the 
face  of  the  writ,  the  defendant  was  entitled  to  his  dis- 
charge.   And  the  Court  being  of  this  opinion,  the  rule 
was  granted* 


./-    yen** 

•••  JTtfOO 
.•HO  IM 

■  '^nAd" 
'  iniofla 


Uu  4 


?!  ^0*SHff>i»oBA8TBft*T«RMrr 


HI 


aboog  bloa  *W 

Modw  la  ,.fc  at 

row  x*dl  d«« 


r  J&pkr  Tejm,  4  Geo.  4. 


:v 


1/^1 


iA 


2A 

**  iMqqidt  •  ,ltpop  reading  the  nite  made  in  this  court  in  Bihrv 
•ffidtdidtbiaq  term  labt,  touching  commissions  for  taking  affidavits  in 
"Vo^Dbu*  ^***,<?°*lfV  *T  ,s  ORD?R?P>  That  attornies  *nd  sollci- 
'^'tmawua  *?"?  ^"V  ^r0^^  an^  practising  in  any  of  the  Courts 


bo*  .Mol  »*t  *cf  (Jreat  Sessions  in  Wales,  or  in  either  of  1 

ot  taw  Mia  r*  ;.;.•*.'.■  j  •       -     '       '-•«"-  •      ^s    *    »  ' S 

•atMoq  flUm  nQjatine  of  Chester^Lancaster,  ,or  Durham,  be  comprised 

•rfjloooii  rT    ;   ,.       ;•...    -^V*  -    '  :,  J"1    i-V 

•dt  liinu  tbooa  within  the  said  rule,  in  like  manner  as  attornies  or  sob; 

»dt  V  Jmronui    r/       ')'■     '■       ,  «•".      tf    *•  1    .;.>;;     •   '       —    ■  ■         

nwnii  tiid  ator*  of  the  courts  of  Westminster. 

bna  ■ 


noqu 

•|;flft«1  •"fiW  .'•  ) 

'iwnb  baa  .fc-tf  Jt 

V>  J-.M '»<*!     , 
#.   .&*■  ^niirsj 

tp  •."..•' -b*l    •      ,      -% 
j'    .»».        '«  Pi 

b,  «•  v  ?>*j»«n   r.r..j     ..* 

,  .  .•.^.IK'll    «•♦$-•»     i  O 
,S*n*JXB  «frf  M 

•dl  rf)iw  t<|iila  v 

,.<0  boa  .ft  01 
aid  oi  rt**\  boa        v    • 
ffwanb  tlltd  sdl  .  •  t* 

bad  x?*om  io'i  . 
tdl  no  Waq  ^« ' 
•Mwetum  t«>aab       -    - 
•did  *rfl  to  »!•**     . 
•wwwUNl  *o»ia*.  •..■ 
bib  baa  ««xiatqtc~*  >p- -;. 
trigim  ^*rfi  ladl    ■-'.♦«■   v. 


.  i    v-:    XT*    7... 

•»  \*«\'  ...  r . 
3*T  .v.  .;:•. 


bf*  J(U  910*%!       *D 

taflinn»fet>  h  a  *H. 
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.    By  the  Court 


'  'njf  j»  «  ^ 


*•  f**-,t'    M''l 


' 
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.j.  <i;        iiVrolJo)  »rt*  t.  * 
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^    ,#  bn*  firfl  boa  *t '  • 

tfrr»* 
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Niale,  Administratrix  of  Whittle,  against 
Rztn  and  Irving.  (0) 

A  SSUMPSIT  for  money  had  and  received  to  the  ^.eoU  goods 
<**  -  .     .  ™  ,  .  *     t     w>Je\.a*wm*ja 

.  upe  of  the  intestate.    Plea,  general  issue.    At  the  risk  they  were 

trial,  before  Bayleyl^  at  the  London  sittings  after  ZW-  xjSonT  toi» 

nitv  term,  1820,  a  verdict  was  found 

damages  3171/-,  subject  to  the  opinion  < 

a  case,  in  substance  as  follows :  On  the  : 

1800,  Whittle  and  T.  G.  Williams,  being  respectively  at  ** «■*«■•» 

the  port  of  Norfolk,  in  Virginia,  Whittle  sold  to  Wi-tkmJST' 

Uamsmi  boxes  of  sugar,  for  27,201/.,  on  the  terms  amount  of  the 

that  die  same  should  be  shipped  and  consigned  thence,  *,**  ff,^ 

on  tioard  die  ship  Martin,  for  Lisbon,  and  should  be^^jyjf*" 

paid  for  by  bills  of  exchange  to  be  drawn  by  Williams  £j£j|lof 


on  the  defendants,  payable  to  the  order  of  Whittle;  and,  *»  *"?"*  ** 

to  jn>     M»  at* 

for  his  better  security,  it  was  agreed  that  one  Davidson  «wjted  Rjod 
should  proceed  with  the  sugar  as  supercargo,  on  the! 


and  not  in  purtoariee  of  any  agreement  between  mm  and  J.  Tha  amp,  with  tew 
.goods  on  board,  was  captured,  and  the  underwriters  paid  a  total  Ion  lo  R.  and  0e>, 
who  gave  J?,  credit  for  the  money,  pert  of  which  they  paid  over  to  Mm,  and  part  to  Ms 
aadjnuni  after  he  had  became  bankrupt  M.  and  Co.  paid  part  of  the  bflb  drawn 
upon  them,  and  rejected  other*.  In  an  action  brought  against  diem  by  A*  for  money  had 
and  received  to  his  use:  Held,  that  they  ware  not  bound  to  apply  the  xaoaey  pafci  on  the 
policy  to  tha  discharge  of  the  bills  drawn  by  A  for  the  goods.  The  defendants,  in  an 
to  an  application  by  plaintiff,  stated  that  they  could  say  nothing  about  some  of  the 
in  ouesnoir  not  then  accepted,  and  that  their  fate  must  depend  upon  the  elate  of  Wttk 


account  when  they  became  due:  Held,  that  this  was  not  a  conditional  acceptance,  anddM 
not  bind  JR.  and  Co.  to  apply  to  the  payment  of  the  bills  any  money  that  they  might 
receive  on  account  of  Williams. 


(a)  In  puuanca  of  the  king's  warrant,  iamed  ten  ^b>ys  belbra  tha  end 
of  JBaater  term,  jftmAy,  Hdnjd,  and  M$*  Js.  sat  on  the  2«h  of  Jfiej* 
and  the  following  days,  until  Trinity  term,  in  the  room  adjoining  the 
eonrt,  and  mis  and  the  several  following  cams  were  argued  and  determined^ 


terms  hereafter  expressed  to  have  been  indorsed  on  the 
bill  of  lading.    The  sugaf  Was  shipped  accordingly,  and 
William  drew  three  sets  of  bills  of  exchange  on  the  de- 
fendants,'earth  sdfc'flfr  *067l:9   SAMt  hfe  detrvertd  to 
Whittle  in  payitotaHbt  tfcto  tttfpt.    The  bill  of  lading 
expressed  that  the  sugars  were  shipped  for  account  and 
risk  of  Williams,  to  be  delivered  at  Lisbon  to  Davifcou, 
supercargo,  agreeable  to'  the  indorsement  on   the  bill 
of  lading,  tfrhich  was  as  follows :  *'  Hie  within  cargo 
having  been  purchased  by  Williams,  payable  by  bill*  on 
Xeid  and  truing,  of  London,  and  Whittle  and  tP&Uams 
Traving  appointed  Davidson  their  joint  trustee,  Kir  the 
purpose  of  securing  the  remittance  of  27,2b)/.  to  Aeid 
ancl  Irving  to  meet  the  payment  of  tlie  bills  out  of  the 
proceeds  of  the  catgo,  it  is  hereby  declared,  thai  oh 
Davidson  being  satisfied  fbf  the  sum  above  mentioned, 
the  trill  of  lading  is  to  be  delivered  to  Williams,  who  w 
to  appoint  the  port  or  ports  of  destination,  and  the 
house  which  is  to  make  sale  of  the  cargo.**     On  the 
2$th  of  January,  1800,  William*  wrote  to  the  defend- 
ants, requesting  them  to  effect  an  insurance  on  the 
sugars  to  the  amount  of  35,000/.,  which  they  accord- 
ingly did  on  the   ISth  of  March,   1900,  at  an  **- 
pence  to  Williams  of  70OW.    The  Mdrtth,  before  fc» 
arrival  at  Lisbon  with  the  sugar*;  on  board,  was  cap- 
tured   by   a  Frenoh  privateer.      Williams  abandoned 
tbe  cargo  to  the  underwriters,   who  paid  to  the  de- 
fendants the  sum  of  85,0002.  as  a  total  loss,  which 
was  placed  to  the  credit  of  Williams.    The  cargo  was 
uk***fii*  restored  <arid  sold  for  I8»00tt>  winch  Was  re- 
ceived %  the  tfftcfcrrtif  t&t.'    Oh  the  90th  of  May,  l«0b, 
Whittle  wrote  to  the  defendants,  expressing  his  hope% 
that  they  would  protect  all  the  bills  drawn  by  Williams, 
iy^*z*."  ,   and 


IN  TH»  fCWTB^Y^I^tlF^fiOilpE  IV. 

and  rewarded  thein  that  they  would  have  the  proceed* 

of  the  policy  as  a  security.    Oh  the  28d  of  tftfy,  1600> 

the  defendants  is  answer  informed  Whittle^  that  tbej 

bad  paid  the  fiat  9ett>f  WUvMaemiting  to  9)067trj  «*d 

added,  «  we  .can  Hay  noth^g^howevWr,  ak>tie  at  pretettt 

about  the  other  bills,  as the  &t*  of  them  will'  depend 

(not  being  accepted)  upon  the  state  of  William?  atom** 

when  they  become  due."    Cte  the  £8d  of  *&£!&?,  1800) 

the  defendants  wrote  again  to  fftfcifefa,  and  itfotti&A  hint 

that  they  had  paid  the  seottid  set  of  bilte,  tttttitating 

together  with  those  before  paid*  to  18,134J.$  they*dded4 

"  we  do  not  know  what  will  be  the  fete  of  the  third  stt» 

which  have  net  yet  appeased  for  acceptance,  but  we  will 

do  all  we  can  to  prevent  loss  to  the  parties."    The  de> 

fendasta  afterwards  paid  several  other  of  lbs  bflk  drawn 

by  Williams,  making  together  with  those  before  paid,  tb* 

Siltn  of  £S,434i ;  bat  they  refused  to  pay  the  letadMer, 

supotintiog  to  3,76W.    In  1S0B  WiUimns  fceftc&tne  btoak* 

Hiptt.  and  the  defendants  bad*  by  payments  (to  him,  *ad 

on  his  account  before  his  baakrv^tey,  discharged  att 

that  had  ever  been  received  by  them  on  acooaat  of 

Wilfiam  or  his  estate.     Whittle  received  frota  the  estate 

of  WMiam*,  under  the  commission,  the  sum  of  *9&>  ill 

respect  of  the  bills  for  3,7672. 

Chitty  tot  the  plaintiff.  The  question  for  the  Court 
is,  whether  the  defendants  were  justified  in  parting  with 
the  money  received  by  them  on  the  policy,  without  dis- 
charging the  demand  of  the  plaintiff:  The  catfp*  had 
it  come  to  their  hands,  would  have  been  safcrjecMo  ato 
appropriation  to  the  payment  of  the  bilk.  Now  Oft 
contract  for  insurance,  was  merely  for  an  indemnity  in. . 
respect  of  the  cargo  on  which  it.  was  mode.    ft  iftuat, 

-_»  therefore, 


tfjl  Hi^tfdr^hemj^i^ ffll?  tti«^  HitWKte^rittfe  cargo 
itseK  Thehrtt^ft^ttf  ^ar7tt/^HiWtiW«^  that 
be  baa  drawn  upoto  'tiitt'dfcfeftftmts;  atid  totVucU  them 
tofowrte, -ii  eqtivttlttif  &  *dtr*&tofl,  fttf  titeftiffiby  shall 
fcfc  AMfccartty ft* 1B8 jWytt^^df  the1)?lt ^d  fnifttfe 
M  h»%ttfobF^ef9dtirtr3^  observe*  «£%e  difend- 
\tott,  *ai  theywilr  baVe  the  insurance  to  fecft  thk  bttta 
fertile  ievftrtf  of  toiidehiwtidn,  and  in  their  a^sWer^tfiey 
*teti«t  dttiy  that,  a**  sir/ that  they  wiffftcitept'tiie  bills 
*  If  WfBtitms*  account  was  in  his  favour  That  was  a 
feoridffional  acceptance,  of  at  all  events  ah  ikdcrtkking 
bn  their  part  to'apply  &e  proceeds  of  thg  ftoffcy,  of  any 
totker  money  of  WSRanuf  when  received,  to  the  payment 
Wlbe  trilb,  Stevens  *  M  (a)  In  Grant  v.  Austin  and 
Others  (b)>  Richards  B.  Says,  that  an  express  consent  to 
the  appropriation  is  not  always  necessary.  [BayUy  X 
There  does  not  appear  to  have  been  any  agreement 
between  Whittle  and  PFtttXdnis,  that  the  latter  should  ib- 
tere.]  Admitting  that  there  was  no  such 'agreement, 
"Still  the  vendor  of  the  goods  had  an  equitable  right  to 
4th*  proceeds  of  the  policy  effected  on  the  goods1;  and 
^landallv.  Bell  (c)  shews,  that  under  such  circumstance^ 
the  money  may  be  traced  and  recovered  in  the  bands  of 
a  third  person. 

D.  F.Jones,  contra,  was  stopped  by  the  Court 

l.     .        ■  '  ■       '   •  "  .         .    •»    .".1'      .         l'  JJl- 

•"  BAtttrt  J.  The  case  ot  toarutitl  v.  &fl  is  pfiunly 
"dfedtogulshabfe  from  this.  We  circumstances'  proved  in 
that  case  Wer^e,  that  the  bolder  of  abili  m  trust!  1>ecame 

hkttilM^ta^luV^  agodst 

Ii^4  L  if;  ,Ocj  ob  o*  i'jqoiq  JriguodJ  ori  <noijqo  siri  oi  Jtai 

flS9d  the 
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the  o^awer^  ip  which .action  t|m  sheriff  w*snguiltjr  o£a» 
escape  oo  m$sue  process, ,  Thft  asajg«<^  .then  qued  him, 
and  recovered  the  awpu^jt  ^%  J3i^  The.cfStui  que 
trust  bjeu^bfcoa  action  4u^^ 
rcooived»  and  tbeaole  queajt,ip#  ,d$^miij^  w*s*  that  the 
original  dejbt*  in  respect  oC  wtycjt  the  ^gtipiiTaga^t  the 
sheriff  was  maintained,  should,  cpuire  to  the  benefit  ntf 
the  party  for  whom  the  bankrupt  w*a  truste% and  should 
not  go  to  the  assignees*  It  is  in  tfaia  case  insisted*  £b# 
the  plaintiff,  a*  the  representative  of  Whittle,  \%  entitled 
to  consider  the  defendants,  as  trustees  in.  respect  of 
money  had  and  received  under  the  policy.  First,  upon 
the  ground  of  the  original  transaction.;  secondly,  upou 
the  letter  from  Williams  authorising  the  insurance,  and 
holding  it  out  to  (he  defendants  as  an  inducement  tp 
accept  his  bills;. and,  thirdly*  upon:  the  letter*  of  Jvty 
and  August  1820,  wherein  the  defendants  state  that  they 
have  paid  a  part  of  the  bills,  and  which  are  supposed  Jo 
contain  expressions  binding  them  to  hold  the  mousy 
received  from  the  underwriters  to  the  use  of  Whittle* 
It  appears,  by  the  facts  of  the  case,  that  Williams  bought 
sugars  of  Whittle  to  the  amount  of  97,000/.,  and  as  a 
security  for  the  latter,  it  was  agreed  that  Z>/ro*<£$0a  should 
go  as  supercargo  in  the  vessel  on  board  whereof  they  were 
shipped,  and  should  keep  possession  until  the  sum  of 
27,000/.  was  remitted  to  take,  up  fhe  hills*  It  is  clear, 
therefore,  that  Whittle  had  a  security  upon  the  goods  for 
the  whole  price ;  and  thexjuestion  is,  whether  thexeterv- 
ation  of  such  a  security  upon  the  goods*  gave  him  a.  se- 
curity upon  the  policy  also.  Now  it  was  no  part,  of  the 
original  bargain  that  Williams  should  insure,  butj^t  being 
left  to  his  option,  he  thought  proper  to  do  so,  and  paid 
a  large  sun\  of  money  tp  cpjret  the  risk,   it  has  never 
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been  (fceifedrthat^'^n^^t  ttfuii<i  to  iani*  fat 
who  elects  to  iftsute  W0Mf  to  <*>ver  payments  if  the 
gopd*  do  not  arrive;  UiajKriot  apply  the  proceeds   of 
Hbe  policy  to  his  own  trse.    iTbe  premium  for  the  in- 
torarte'edues  out  of  the  general  means  of  the  party 
dfectrog  it,  and  diminished  the  fund  applicable  t<i  the 
claims  of  general  creditors.    As  between  them  and  the 
•fetter  of 'the  particfckir  good*,  they  certainly- would  be 
Mftted'to  the  money  secured  by  the  policy.    It  is  not 
the  fJrtXtoce  of  the  goods,  but  is  a  substitute  for  it,  and 
irfot  fcable  to  the  tame  burthens.    The  letter  ordering 
the  insurance  does  not  vary  the  case.    It  does  not  appear 
thaHt  was  to  be  communicated  to  Whittle,  it  was  merely 
a  prrwrte  communication  addressed  by  Williams  to  ReiZ 
and  Co*  upon  whom  he  had  drawn,  pointing  out  to 
tjkem  the  security  which  they  would  have  if  they  accepted 
his  bills*    There  is  no  Intimation  in  it  thai  any  person 
was  concerned  with  htm  in  the  policy,  nor  did  it  give 
the  defendants  any  authority  to  apply  the  proceeds  of  the 
policy  to  WhUtte*  benefit.      But  it  is  supposed,  thirdly, 
that  the  letters  written  by  the  defendants  in  Juhf  and 
August  1800,  amounted  to  an  acceptance,  or  at  least 
would  have  the  effect  of  appropriating  to  the  payment  of 
the  bills  whatever  monies  they  might  receive  on  account 
of  WUHam.     The  passage  relied  upon  in  the  letter  of 
Jugufy  i*>  «  We  do  not  know  what  will  be  the  late  of' 
the  And  let  of*  bills,  which  have  not  yet  appear**  lor ' 
accept!***,  bat  we  will  do  all  we  can  to  prevent  Km»  to" 
the  parties;'*  «nd  the  former  letter  carries' the  Ca^e"nor 
father;    So* fer  frofti  toying  that  they  shall  be  paid,  iie tl 
de&ndafiU^that  the^have  hot  a^'wiU  noteiigage'' 
totptyifam  but  that  &tm#*t  dtepem^upon  ttfc  .iluu'dt* 

made, 
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mode,  qvea  wpRQsjpg  than,  ft>  ^jprq  hedi  in  tfc  fort  w 
stance  authority  tq  $>ply  tip*  propeefc  ,of  •  fte  policy  to 
the  payment  o£  those  bills*  yet  fftffawru  might,  few*  r#n 
voked  it.  Thfi  plaintiff,  jtherefer*  *  apt  or  wy  we  <tf 
fte  gjoupda  taken,  entity  tp  r&pror  in  thi*«tfwi»  *9& 
tU?  ppstga  must  fa*  ddivef ed  fa  the dtfeftdwfo  . 

HQLium}  J.    I  w  of  qpjpipa  tbftt  the,pUigti$  i»4K*i 
cnaUOed  to  recover.  Tbe4ju^tW<fepW^^Uu|K«tf^ 
mature  pf  t^ie  ojigiijial  tragswtiatK  and,  fl*ce*dly»  upon  thfr 
correspondence.    Ag  to .  t^p  fiitf  print*  it,  appeaife  thafc 
upon  the  purchase  being  made  by  Williams,  Whittle  did, 
pot  part  with,  his  control  over  ttag<*"fe » thqy  weretpUged 
in  the  bands  qf  Dwidspflt  itftf*  w*  to»  go,  as  sqpa>eMrgew>. 
and  retain  the  possession  uqtil  the  price  .wet  pwl  when, 
it  was  to  be  gives  up  to,  JftWww ;  nothing,  feovenrer* 
btut  the  goods,  was  pledged  as,  *  security  to  Whittle.  The 
cargo  was  sJijjpped  at  the  risjk  of  ffi^aj***ndif  thegeodat 
had  Ijeeu  lost  on  the  voyage  tfc*  loss  would  have  fallen 
upon  bim.    B wg  uoder  a  liability  to  pay  for  the  goods 
if  lost*  William  insured  to  *  large  amount  at  his  own 
expense ;  he  had  rasyfe  no  bargain  to  insune,  but  whether 
insured  or  not  \yas  compellable  to  pay  the  hills,  apd*  < 
therefpr^  provided  a  substitute  for  the  eoqje*  tfeiadem- 
n^y  hupself  in,  case  of  ». km*     The  sum  iiuered  : 
was  «qt  sjrtgect  tq  the  same  liabilities  »  the  cargo? 
WUUqm  Wi  thflrefasfc  entitled  fee  the  raenep  paid  by  . 
the,  underwriters,  except  io  far  *sh*  by  espreaa  agree- 
ment, made  it  liable  to.  the  «buip»  of  others.    He  did  ; 
mal^  it  liable  to,tjba  XiefeMdants^butnot  totjffikttfe*  \n 
co^s^^eivce  of^gpoxb  pot,  being  paired  ?nthfDaw&>h 

*fcn  «Nu|p^  jwd  ty>  tfri>,w*mtfMl<L  mmdd 

have 
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they  wen  rettonedL  iBjitrsn  fatt  (torcae*  (****%  tfc* 
the  deftndanteipaid' J»^  mtarw,  tbaj* ,  t^^ja^fe^ 
dueed.  WMi  (re^cct>jtaijtl)fi  i»tre^p(mim^^waim 
<hat*iaouati  tota^  aytjftfiiheft(^7tberbUb»)Xjr,t»fW * 
appttpeiatm  06  tbeiaeun^t*  the  psgnMpoif  Ami 
fc  tarnishes  n*  ground  to!ODuatein.lbi#i*tiaiiLt  JtoLje* 
ftoth  king  an  acotpt4aee>  it  expressly  jeWrp*  Aafefeilw 
of  the  Wh  were  notafeqatwytgid  Ao'IIm*  the,  iVfimtfr 

haiidsto  the  peytnent  of  tbem«  -\i&)\.>b 

■  •        ■  •     •      .     j.:ilarf 

RJtsr  J*  This  b  a  very  plain  case,  tfhetker  it,  j» 
considered  in  a  legal  or  fcquitaMepoibtdflview,  >21p 
original  transaction  was  a  sale  or  gtods,<  by  which  ihf 
vendor  would  have  parted  with  ell  controul  o»efc:4fctflfe 
unless  a  special  agreement  to  the  contrary  had  been 
made.  It  is  insisted  that  the  contract  was  audi  as  to 
give  the  vendor  a  right,  not  only  to  the  proceeds  of  die 
goods,  bat  of  the  policy  also.  That  contract  was  con* 
tained  in  an  indorsement  on  the  bill  of  lading,  and  the 
only  thing  charged  by  it  in  the  hands  of  the  trustee,  to 
the  payment  of  the  bills,  is  the  proceeds  of  the  caqjo; 
it  does  not  mention  the  policy  at  all.  If  Whittle  was 
not  satisfied  with  that,  be  should  have  made  an  express 
stipulation  that  a  policy  should  be  effected  for  his  security. 
In  that  case  the  sum  insured  would  have  been  bound; 
but  there  was  no  such  stipulation ;  the  vendor  would, 
therefore,  have  no  more  claim  to  that  money  than  he 
would  have  had  to  the  cargo,  without  an  express  agree* 
menu  The  policy  was  effected  by  Williams  at  his  own 
expanse,  and  without  even  the  privily  of  Whittle  t  hid 
the  latter,  at  the  time  of  "lf^g  the  f^ntratt, 
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19A*  l^tf^^lhpfifaol*  Unmhv^KddfJimtm 
4rtl*litffc«frghtettf  sflu^^  It 

if^eifcptfeirtrtfptlJaPto  Wbn^  tfuqiataabaflelrfl  Jgr 
«IW"tra*3nfct^  doLitagr 

<tMdd  kctpmc*;  olJbeidvteiwup  dn  tfaenc«pt)tt*)(, 
ftfctafe  tint  tfcey  can  ^<«»tbln^«fan^  4faeMrdoim^9 
«Pthtf*tiflI*  Md  xfe  Jicp  vhdmakJK,ta.Bcaefr4l<j£  iBSfr 

**&e^ih«fe,  A  *fcs  tic*  rfpptfcrtthftt  these  miBamy  m* 
dertaking,  either  in  the  indorsement  on  the )  UJL  of 
lading  or  in  the  correspondence,  to  pledge  the  money 
Wafted' fy  the  policy  to  the  payment  of  thfe  WUs  in 
^juestiott.  The  defendants,  therefore,' acted  toigbtly,in  • 
ptytt%'  it  oyer  to  Williams  and  his  aarignffuwy  and  are 
^ttfled'tojudgftieiit  in  their  fatour. 

Postea  to  the  defendants. 

■-no3  ?.;^ .-.  -.•••s .-  •'.     ...    -.     •..    .;,;.;.    • 
erf.  ?.:.-i  ,:,-•.:''•■        .  -.    ■        .    •     ••  -•    .-,.. 

C;   .3..     .'■_•.  .-     •       .■ 


*v  .•Tim'1  «  s     ■   •        .  •    *'»  ?••  :<•*.• 

«  Dru  .  ."J  '.«       '•-.«'!■   .    .:  w  ••?*>.-  i;  "»»     •  .**  33;, >  j>„ .     n 
«L»tfO*J  iii!/i..w   j   :    ;  .1..  »,;.,\    i,f.   u.iu     \  1  ?jm  «y»ojr  j,ji 

fl*s*irf  J«  zxiAVii'H  ^'.  lay    »o     •-•  ^.;-?q  «idT     .Jaom 
bra   t*htt£N  To  ^Jivhq  ad*  0373  Juod-\tf  bca  ,92n:»qx9 
i»J«itai  tiwnJnoo  adi  ^ohUoi  lo  ^;c  J  *;.'}  J«  ci9ttai  »dl 
""Vbi..  I.  X  x 


^<   »T«a6Bfi>mvBAOTBft*T<BlliT  »; 

y     ■!»  -r»    i««iwm  cffuol>  arri  to  *>frni  ^H I  oi  Oir  han 

.<  .  tn  :  .n'  iji«Ti!l*Mb  silt  frr  liojKiitnorfi  >io3Jfirfo  bna 

.  ;»  '..;>    »i.i   v  ^w%v<\  lu  •I'li'Mi-nowu,.'-'*    **b  lo 

,  Tte  £a<M^r\Mi^i**w  *Ad<Qtl*^*$Mn#h 

i-^u  f»  'm-   -  /./ •  JtafitRlilVi  ». u!  bfiH  *"■»  rSi8l 

the  mansion-  tjjfs    as  the  owner*,   under  trust,  of  household  fur- 

house  of  B.  for. *  •»  .»[  •«,<.  *    «^    •<    *      ^r  *  *'•  "   •»  »    •«';  '"'     »••  i»'*i  hnow 
fait  life,  and       niture,  pictures.  .Sec.  in  the  mansion-house  of  ELenJieim, 
being  the  owner. -•.«t»'*v--    •     w  *  .  i  h....!vr,  .^],jflW 

of  certain  which  were  Jbeld  and  enjoyed,  with  their  consent,  by  the 

household fl tir-   ''  '    1  "       '        ■        •  f      •  •jfl-iPTOflt 

nitvre,  picture*,  Ppkfi  of  Marlborough^  under  those  trusts,  against,  the 

bequea^wd'the  defendant,  a  collector  of  taxes,  for  wroqgfully  distrain- 

UMuoon'tnitt.  *^8  those  goods  for  taxes  and  duties  upon  windows,  and 

to permitthe  inhabited  houses  charged  upon  the  mansion-house!. and 

beld  and  enjoy-  for  other  taxes  upon  male  servants,  carriages-  hordes, 

ed  by  the  person   ■  *,...-  <s.  •      \    ^«i  li<v.-n|fl9 

who,  for  the     ,  dogs,  &c.  due  from  the  duke.     There  was  also  a  count 

time  being,         ^    °  w  .,  '  "^mil 

would  be  en-     in  trover.  ,  Plea,  not  guilty.  , 

tided  to  the  .  ~*        .  o       *  .  ■  >Tf,*fi9lq 

possession  of  At  the  trial,  before  Abbott  C.  J.,  at  the  Middlesex  sit- 

his  freehold  "    -  *^-   3*1*" 

estates;  end  he  t^g8  m  &***&  term,  1822,  the  jury  found  a  verdict  for 

•aC^dwbUet    ^e  plaintiffs,  subject  to  the  opinion  of  the  Court  on 
the  seid  free,     the  following  case :  r(  l  .     * 

hold  estates  ,  *>  ■     .  .—    .-•-;■-.    y*    bnA 

should  be  held 


and  enjoyed  by  ********  t^tftad  to  his  soai  raaBsiett4y>oee,  thi  saJd'tfisttteiiaiiotsfSc 
kept  in  the  mansion- house,  and  pot  removed  therefrom,  unless  with  tbe  consent  of  ibe 
trustees.     Upon  •%*-'  death  of  the  tettater,  the  goods  and  chattels  wcrti  So  tt*  ssmiswaWh- 


houea,  and  his  son  then  became  seised  of  the  freehold  estates,  and  entitled  to  I 
bouse  for  hit  life,  and  remained  In  tbe  occupation4  of  fee  some,  ited*  of  w 
furniture,  &c  mentioned  in.  tbe  wttl:  .Held,  that  even  ifihe  son  of  the/  testator  had 
been  a  trader,  and  become  bankrupt,  ami  had  bad  the  'goods  in  his*  pottemrofi^lt 
the  time  of  tbe  aft  of  bankruptcy,  under-  the  a^,eircura^nejw.  thep  woiihj,  syUsaee 
nassfri  to  his  assignees  «*  property  in  his  order  and  disposition  With  in  the  meaning  of 
the  91  Jme.  1.  c.  s^»jmd Aerefcre  thaA*  cAtiec.ar  oCiswe* i^pot^tis^iq^istrafrasg 
these  goods  for  taxes  due  from  the  son  in  respect  of  horses,  carriages,  dogs,  &c.  under  tbe 
49  G.&  c.  99.  449*  iby  y+kk<co#a*»r%  of  tea*  arfc  fttthorjetfi  t*  «*&*#  iwiiefes 
and  powers  which,  by  any  acts  concerning  bankrupts  are  given  to  creditors.  Querc.  Whe- 
ther that  taction  aygiiefrso  fctiolai  not  subject  to  the  banlmint>lMwsi.  •  -'HJ  <> .  n* - o  i!i)s 
By  sect.  53.  of  the  43  G  3.  c.  99.  it  is  enacted,  i(  that  if  any  question,  or  difference  shall 
arise  upon  taking  <aW+  a****,  tbe  ssfcbe  ihalF  be'dMertrdrte*^  0^«eto*3s&n8^if 
taxes  t  Held,  tlwt  as  the  jurisdiction  of  die  superior  courts  was  not  expressly,  taken  away, 
an  action  at  commoU'&w  «£•  fm^n&inabW  Ibr^f  wrbr^al  AJswW"  Tfn- '  *^0?  ^ 
'  'j^iioii  %*/ 

George, 
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George,  late  Duke  of  Marlborough,  was,  in  his  lifetime       IMf 
and  up  to  the  time  of  his  death,  owner  of  the  goods 
and  chattels  mentioned  in  the  declaration,  and  was  seised 
of  the  mansion-house  of  Blenheim  for  die  term  of  his 
irtui^life?*HA/tylhfe  tN^^dtt^vtbe  3d<%of  Mzt-cA, 
1812,  gave  and  bequeathed  <tti*l  said  goods  and  chattek 
to  the  plaintiffs,  upon  trust  to  permit  the  same  to  be 
held  and  enjoyed,  so  far  as  the  rules  of  law  and  equity  ' 
would  permit,  by  the  person  who,  for  the  time  being, 
*  would  be  entitled  to  the  possession  of  his  freehold  estate*: 
tnerein-before  devised  to  the  Marquis  of  Bland/ord,  noyr  . 
Duke  of  Marlborough,  for  his  life,  with  such  remainders" 
over  as  therein  mentioned.     And  the  testator  directed 
'that,   whilst  his   freehold    estates    should,   under    the 
limitations  in   his  will,   belong  to   and  be  held  and 
c  enjoyed  by  the  petsoq  or  persons  entitled  by  act  of  par- 
liament to  his  aforesaid  mansion-house,  gardens,  and 
pleasure-grounds  at  Blenheim, "  the  chattels  should  be 
kept  and  preserved  in  the  same  mansion-house,  gar- 
dens, and  pleasure-grounds,  and  should  not  be  removed 
therefrom,  unless    with   the   consent  of  the  trustees* 
And  he  appointed  the  trustees  executors  of  his  will. 
*Tlie  late  duke*  -  before  the  leisure  of  the  goods  and 
battels  meatsoned  ia  the  declaration,  died*  and  at  the 
iirae  ot  his  death  the  goods  and  chattels  were  in  the 
mahsioa-house  at  Blenheim*  ,'  Upon,  the  death  of  the 
Ifcte  duke,   the  present  Duke  of  Marlbordugh  became 
*etoe&!  of  the  mwiaiomhottse  at  Blenheim  for  the  term 
of  his  natural'  lify  ami  he  bao  ever  mice  oceopied  and 
still  continues  to  occupy  is.  i;  From  the  death  .c£ilfoe 
late  duke  acd  up  to  tJbo  tmeuof -seizing  and ,  dktrauung, 
ihe' goods  and  chattel* .ttaj  reinainccLm  the  mmvm?< 
X  x  2  house 
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18*8.      itoiMe   at  BluA*^  anwtbe«sn  *>£•  the  pefcaniudtfkfc. 
Jfa&rr/  ifoaw/J,  tfafrikfendsnt*  we*.tte*ttitafc>ntfif 


IfcaJbrlef 

4&M*unuur  tain  duties  granted  and  towassed^^  statute  i*.<jr-iSL 
c.  99.  and  other  subseque*!  act%,and  the  other. -dlffaa  jrf 
assessed  taxes  for  the  division  of  Blenheim,  and  had  the 
usual  warranto  of  the  odftimitttMerft  adtongi  under  jthe 
said  acts  delivered  to  him  at  the  time  of  bis  appointr 
wmU  At  the  time  of  distraining  the.  goods  and  cbafc- 
4*W  mentioned  in  the  declaration  ,  certain  taxes  and 
-duties  were  charged,  and  were  due  from  the  present 
Duke  of  Marlborough  to  hia  majesty*  TjbeiwindoW- 
taxes  and  dutwte,  amounting, to  the  sum  of  67&  15*  Gs£, 
were -charged  upon  and  were  duo  from  the  said  present 
duke  in  respect  of  the  mansion«house  at  Blenheim :  the 
vest  of  the  taxes  and  duties  were  assessed  upon  the 
several  articles  before  mentioned,  returned  by  the. pea- 
sent  duke  to  be  paid  for  at  Blcuheim  aforesaid.  Before 
any  distress  was  made  for  the  said  arrears  of  tass».and 
duties,  the  defendant  made  a  demand  of  the  sanity  4s 
they  became  due  from  the  present  duke,  and  en- 
quired him  to  .pay  them;  but  he  did  not  Ao  so.  "Qn 
the  10th  May,  182J,  the  goods  and  chattels  of  the 
ptaintifis,  mentioned  in  the  declaration,  were  distrained 
by  the  defendant  for  the  said  several  and  respectroe 
taxes  and  duties  payable  to  his  majesty,  so  assessed 
*and  charged  upon  the  present  duke.  The  plaintiftj 
after  the  seizing  of  the  goods  and  chattels*  tendered 
and  offered  the  defendant  to  pay  -  him  the  .sum*  of 
■672/.  15*.  6d.,  the  .amount  of  the  house  and: window 
taxes  and  duties,  and  also  tbe.aum  of  50/.,  thesatae 
being  a  competent  sum  for  the  expences  of  .keeping  and 
-selling  such  part  of  the  goods  and  chattels  as  were 
proper  and  necessary  to  be  sold  for  die  payment  of  the 

said 
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sekLboeseasd  watactaw  taues>4iididi|ties,  and  drnnffndfri       ISOfe ; 
awl  requited  of  the  defendant  tO'detivnr  to  the  plamri» 
the  goods  and  chattel*  sfr  seised  and  token ;  but  die  de-    S^wmw. 
fendant  refatted  w  deliver tbeltv  «■. 


Rogers^  for  the  pMaftift,    The  absessments  are  nude 
under  the  4$  G.  3.  a  I  SI.,  end -the  aiode  of  the  recovery 
of  arrets  dtienrjon  then*  is  pMderibedby43iGt3»  cv99i 
l*e  act  of  the  4*6.3.  *  161.  is  dMded  into  two  classes^ 
th*  first  of  which  her  reference  to  the  assessments  A tfftd 
B*  which  are  the  assessments  on  window*  and  booses  t 
the  second  refers  w  assesftattnteC,  D,  B,  F,  G,  H/I* 
J«  K,  the  assessments  for  the  other  taxes.     Inthefiist 
cites  the  charge  is  made  upon  the  prtmrises*  in  the  second 
oft  the  person.    The  48  0. 3.  c.  99.  s.  83.  provides  a 
separate  remedy  far  the  recovery  of' arrears  due  upon 
each  class  of  assessment,  vk*  to  distrain  opow  tberoesu 
snaget*  lands,  and  tenements  charged,  and  to  distrain  the 
person  charged  by  his  or  their  goods  and  chattels,  and 
all  such  other  goods  and  chattels  as  they  are  thereby 
authorized  to  distrain,  without  further  warrant  from  the 
ctanmisskmet*.    The  latter  words  do  not  give  any  new 
or  t original  power,  much  less  are  they  intended  to  ex- 
tend either  of  the  powers  previously  given;  bat  they 
apply  to  particular  cases  expressly  peovided  for,  and 
mean  only  that,  in  such  eases  the  collector  may  proceed 
without  any  further  authority.     One  of  these  eases  w 
contained  in  48  G.  3.  c,  99.  u  37. j  and  another  is  men- 
tioned in  the  48  G.  8.  c.  16  U  s.  M.      It  is  dear  from 
both  these  statutes,  that,  the  two  classes  of  assessments 
were  intended  to  bo  kept  distinct,  and  that  the  two  re- 
medies  were  to  be  specifically  eppKed.    But  these  goods 
we*e  not  liable  under  either  class  of  assessment ;  they  were 
X  x  3  neither 


r=vT  ckiYged,;  tio*  d^^ 
fiwSi  wMbh^Bfe  Votflsi  ^sUfeWWflftr  g*bd*k**Ae  cdHW«i"»J 
r1&"    ber^'diHMW 

p*rty  id  fte  gobd*  4te  IMkfc  o¥tt/ WtfflHror"  #Mftr 
a**bttft  of  law  can  ti*<iJeo^eliita*ei  "TK**itis%  tfeft-- 
Willi  "tt'ftf  »* "**'  rifle*  4tf  1W  t^ ^c^i>WHlnp^ 
nfit/'flheW  ttat  Aetkflre  tvas^t'tohaVe  tt&i  the-WTOf* 

tftlUiritteesf  iiorit'tlto  hpHU^lh**tyti$iibl* 
the  apparent  possession  was  tainted  wjtb^lMMf  1flMPfiP 
was  a  possession  in  execution  of  the  trust,  which  Lord 

cttmstaiice  whkh  eondasivfely  negatives  farad.  ■  *■■•-•  »*n» 

Arteeontri  It  is  perfccty  eWttatftr  «****>  bf 
taxes  oti  hoftses  sftd  wfadow*  the  eoilaftor '  bto  *"Hgl» 
to  distrain  any  goods  of  a  third  per*btt'4biriid  ©tf  *» 
premises  charged.  Jfao*  v.  Dixon:  (fr)f  !  Wto  fesflAk* 
to  the  mode  of  recovering  thofee  taxes  which  Or*  &stfgiA 
upon  the  person,  it  is  material  to  advert  to  tbfe36& 
section  of  the  43  G.  8.  c.  98.  By  that  section,  <tt?itfr 
medies*  advantages,  powers,  fcc.  whkh,  by  *JJ#f  'tat 
concerning  bankrupts,  or  concerning  the  meAdd'tf 
recovering  rent  in  arrear,  are  given  or-  granted  %r  Wttf 
Creditors,  lessors,  or  landlords  respectively,  shall  be 
used  and  practised  by  such  respective  commissteb&ifr 
and  by  any  collector  acting  Under  their  autt^rityy'fer 
the  recovering  dnd  securing  aMy  arrears  of  such  duties 
trter  and  abova  (he  powers  and  remedies  cototalttod 
in  that  act    Now  the  assignees  of  ri  l^abJcrti^r^Woiad 

1  '  :       /  t       .    -     tr   Ai    n    Viut     it  .J-jj"       /i.     ■  ,-> 

be 


^  therefore sugbt.  t^^ve;  l*?n  tefimgjd-lfafttoi 

aS^ri^YiJC.  .  t^qfmRiw»  that  th<*  plaintiS*  a*r 
entitled  to  ***x?Veiv  Tb?  ,di#trqss  in.  thj»  capo  jif^fi?*, 
taxes,  which  the  act  of  parliament  charges,  not  upon  the 
■ffenuwb,  byt  ,nppa  the  pprspn  <?f  the  individual*  The 
gtfastiqp  t&erefore  is,  whether  the  law  Ipp  ..gwen  the 
*fffpe<ly  Ijji  distras*  i*  suck  a  case.  Now  1>X  tb$  43  G.  & 
*?9fc  .*.  j$4^ .  the/  collectors  are  authorized ,  to  .(JwU^ui 
tpgq  the  messuages,  lands*  tenement*  and  Rfeq^se^ 
dwrgpA  with  any  sum  of  money,  or  to  disi^nthc 
person  so  charged  by  his  goods  and  chattels,. apd  aU 
giurfi  pther  goods  and  chattels  as  they  are  thereby  atttlip* 
tizgd  to  distrain.  There  are,  therefore,  three  classes  of 
cups  in  wh}ch  the  distress  is  lawful ;  firs^  it  is  lawfyl 
to  distrain  goods  on  tj>e  premises  charged ;  secondly, 
g99ds  of  the  person  cfcpiged;  and,  thirdly,  goods  author 
riged  to  be  distrained  l>y  the  particular  provisions  of  fb* 
PQU    Now  it  lies  upqn  the  party  making  the  d&res*,t9  ) 

j&ira  that  it  is  l#»ffuU  .  No  .particular  prowWiw  of.  tbf 
^ctiasbc^n  pointed /out  Jp;)js  by  the  defendant's  tSpup- 
sel  by  which  any  goods,  except  those  of  the  person 
charged,  are  liable  to  be  distrained  in  respect  of  taxes 

...  Xx4  charged. 


tern  '  -    oiprsb  aw .fiEAsnraa  ^ferm  ^   t 

-charged  upon 'the  pe*sot*ofv4he  snditifftAd,  amfc. 

fore,  we  iffnsft  take  k  that  thetfe  is.*ib  express1  ptaviasotr 

attthoriwogthe  cotlm^rr  to  sucha/csse  ttvfetaeoiiy 

'goods  not  the  prop6rtjr>of  the!  person  «b«rge4.  That 
being  *o,  the  question  is,  were  these  the  goods  of 

>thbpens*ii  charged?  The  perfotf  charged  an  this  ewe 
wa*  the  Duke  of  Marlborough;  but  the  goods1  seized 
utere,  in  pdittt  of  law,  the  property  ef  the  trustees.  The 
Sake  df  XL  had  the  use  of  them  in  a  particular  mode, 
but  they  were  ntt  to  be  taken  off  die  premises;'  he  had 
the  custody  of  them  under  a  trusty  bnt  nothing  more, 
•it  is  dear,  therefore,  that  these  were  not  the  good*  of 

.the  person  charged.  It  has  been  argued,  however, 
that  if  die  Duke  hiui  been  a  trader,  ancHbad  becotte 
bankrupt,  and  the  goods  Wd  been  in  his  possession, 
under  the  circumstance*  mentioned  in  the  edse,  at  die 
time  of  the  bankruptcy,  that  they  would  have  passednto 
his  assignees  as  property  in  his  order  tad  dkp*s&jofc, 
with  the  consent  of  the  true  owner,  Within  the  dl  vfeBi; 
1. 19.  s.  II.,  and  therefore  that  the  collector  was  entitled 
to  seize  them  under  the  43  G.  S.  c.  99.  rt  #8.,  by  whfeK 
*  all  remedies,  which  by  any  act  or  aets  concerning'  barfk- 
mpts  were  given  to  any  creditors,  are  granted  to  the  ocan- 
missioners  and  the  collectors  therein  mentioned;"  Ifofr, 
without  deciding  whether  that  clause  would  apply  fd  6 
person  in  the  situation  of  the  Duke  of  Marlborough,  who 
ib  not  a  trader,  and  therefore  not  subject  t6  the  tank* 
rupt  laws,  (winch  may  be  doubtful,)  it  appear*  per- 
fectly clear,  upon  the  authority  of  decided  casfes,  thatf  if 
he  had  been  a  trader  and  a  bankrupt,  fcnfl  had  'Half  the 
good*  in  his  possession  at  the  tfcne  of  his  bankruptcy, 
under  the  circumstances  stated  in  this  case,  they  would 
not  be  considered  as  in  his  order  artdvd"isp6sition  witfi 

the 


in  Ti*  auiM'tv&fc  orama&t  iv.  m 

•&*feo*eftt  of 'the  tf a* •  owlteiq  'Wfthifi'  thtrmekning  of 
the  ttl  Jfe'l.  r.  M>.>  I»  Canton  v.  ffotti&ton  (a),  tt 
woman  before*  marriage,  wMilfcfe'ednaeiriWherintetkied 

tfcuib&nd,  xxnvtyed  all  heir  dtockfa'tradettntffarniture 

Jto  trustees,  to  tenable  her  to  canyon  her  business  sfe* 
parateJy :  h****  held,  tbe'hosbhnd  not  having  meddled 

'with  them,  and  there  being  no  fraud,  that  such  i  efforts 
(though  fluctuating)  were  net  liable  tb  his'debts  wpoufcis 
becoming  bankrupt;  and  that  case  was  decided*  on  the 
ground,  that  the  husband  had  not  the  order  and  *dis- 
pafihion  of  the  property  with  the  consent,  of  the  real 

:  owner,  for  the  trustee  was  the  legal  owner,  and  lie  gate 

.  no  oensent  far  such  puipfcse.  In  Darby  v.  Smith  (&), 
the  assignees  wen  held  cadtled  to  reeover,  en  the 
ground  that  the  trustee**  had  assented  to  the  busbanf* 
'timing  the  apparent  order  and;  disposition,  it  m  a 
mbterial  emnnittanee  in  this  case,  that  the  geodi  nam 
.fad  belonged  to  the  present  Duke  of  JfnrUuragfc 
They  bad  belonged  to  the  former  Duke,  and  any  person 
who  wished  to  trace  the  ownership  by  referring  to  the 

„  proper  depositary  of  bis  will*  would  have  learned  thai 
the  present  Duke  had  only  a-  limited  use  of  the  goods* 
and  that  he  had  no  more  oontroul  over  them  than  a 
lodger  in  a  ready  furnished  house  has  over  the  furniture. 
The  trustees  were  the  real  owners,  but  they  did  not 
permit  him  to  have  the  order  and  disposition  of  the 
goods.  The  only  power  he  bad  crver  them,  was  de- 
wed not  from  them,  but  from  the  will  of  the  late  Duke: 
As  to  the  other  objection,  that  this  action  is  not  maiftJ- 
tainable,  and  that  th*  mbtter  was'  determinable  by  the 
commissioners  only,  I  am  of  opinion,  that  inasmtich  as 

*.     ;  the 


MtM&HBffi*  rncvjt  ioJq9D0fl  ad  J  yd  bo/hmi  'juLb?  nadin  n* 

*  -si^od*  /d  iK.^unb't  OB  8/  /notawdJ  r9pnisJq^506  2*idT 

lioLRo^D  and  Best  Justices  concurred*  .. 

Jud  fjulBY  nviro'r;  rjiurnoii  yiyu  on  JiiriJ  Jon  JflBbflot 

Judgment  for  tbe  plainjiiter 
noqu  ban  fahoe\*  ■■«  hjijjv  tavram  .Til  YkuoivaVi  ■>«  Jflfli 

^  .  ^  9dt.J?i)f:7m  V-/A     U  vidfMlL  *  it  toonoJ(|o  or.  nu dsu? 

-4/*J7~    k>  dk&ttebiv^L*  &/4i&^  %>\K\  mod ./  iviofcd  ttshul  vino 

•bv  fthi>dr  and  Ariotfcefrdgfcflfcf  f4fei»wfeE^',nKr 

Jtin!ii).fl  * :  ;  ..  *»  .•  i  *  'i  ..  i  *  ('■'  :iT»X'j  *>'»  ^t»  sdl 
^by^0it  J^HfibARATiOM  in  debfr  by  «ha  plshiiffi)  «MhyJ 
fe  »oc«ptor  of    v.rr  ditoeraofafeillrf easbdnflrfafc  5W^l  payable)  *wfc 

*  bill  of  ex.  °^  *  . 

duDg^pcy^le  aaasths  after  idateitn  the  £kinti6V4*  theto  arieapfoftl 

or  hu  oidcry      *alae  Jeeetn*!  i*  gooda  against  jt|ie  dtfrinrfarif  «e4hcMW> 

'£^£a.-  eepiotv  DcrnrM    Tfe  4joesUbd  jwavjvbedunrbd* 

^  *3}"    aotieorofdebt  wa»  onaiitf  amabte  <Tbe  vmexkm  «g«4 

"■■  in;thff  oemer  of  the  leat  tenn  bgr  Ovonfar^buffMtat  irf 

the  dwmrveiv  and  Cfo'/tycontnL    Tbe  argument*  .asA 

st*ersi  authorities  cited  oro  so.fnlly  coaiinflrtedfonriirtkb 

judgment  of  tbe .  Court)  that  it  becomes  nHn^rcteaRfjDtp 

state  diem  here*  i   •  -.Al 

Tbe  judgment  of  tbe  Court  was  now  deUevred  by  -  J<J 

j.  B^y&BY  J*  Th»  wfisan  action,  of  debt  by  *e  drmfct 
efiii  <bitt  of'  exchange  against-  the  neoopterv  and,  tbp 
question  .  .was  whether* .  /circiarotaaced  as  this  ceee 
vtffe  tfie  ?amioo>  of,  debt  could  Ur  maiMeioedj  >  M^ 
tfctrhdebfc  ,w«JM»*<4R  alic^w»%i  tW  dftafefc  egtw* 
the  acceptor  is  not  the  question,  but  whether  it  will  lie 
under  the  particular  cirouinstanfees  of  this  case.    The 

bill 
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<** 


<*8m  ittdsftptap&itena^fc^r^^ 
?^  *^**"<vdto*  ^h^'/tafe*  Wffaill  Ifte-tlife,  must* 
aifcMdtrig"fft  Wipifo*fe^2¥«K^ 
to  mean  value  received  by  the  acceptor  from  thfediwerti 
This  acceptance,  therefore,  is  ap  admMpn  by  the  de- 
fendant, not  that'  he  may  hereafter  receive  Value,  bat 
that  he  previously  has  received  value  in  goods,  and  upon 
audi  an  acceptance,  my  Brother  Hobyyd  and  myself,  (the 
only  Judges  before  whom  the  case  was  argued,)  are  of 
opinion,  jtha*  tipt  *  action  of,  dfbt-  Inay  be  maittSfined. 
The  case  was  extremely  well  argued  for  the  defendant 
factor*  Qtamten  add  fcri  mfefcredi  Mil*  llltftaisftfc^iif 
thrtititeita  tfhMi  it  i»nb«M'>hdd^*atdebt'^  not 
lie  tagainst  tfaetdccepte*  ofia  bitti?  bat-i&uonervMlmv 
o*se*;docs  the'nctfafc  a^eac  t^^ha^e^been  ivro^lrt  % 
tUldia*«9ri«pwm  bilL^payabk  ito  hfe  ow»*rde?v**M. 
pm*Wg  tofajAr  value  ptwrotljiureceawdt  4h*m»stn 
far  drnpidettsioki*' is.  iroppKrtib^  to i^*  a«A»  byilhei 
<upon  a  bill  so  famed;  and  tbera  ate  setenlt 
come  upon  promissory  notes,  jmd'oa* 
t^opj»-biU*;wfcieh  folly  justify  a  contrary  inference.    Im 
UffrJ,  485.,  the  leading  case  upon  this  point*  the  actio* 
teas  fey  ihe  payee  against  the  acceptor  upon  a  bill  drawn 
by  atfcfril  penion :.  the  objection  was,  that  there  was  jk> 
privity  between  the  plaintiff  and  the  defendant;  and 
HmU  C.  Bt  observed  «pon  the  ai^ument,  tbafctb*gt*at 
question  was*  whether*  debtor  duty tiere  nmeAbyHbr 
acwpteiice,  fortfi*  were  no  mowthaar  a  -eoHatetfai^ew 
gag^hent,  debt iaynot;  and/wtea the  Coorton tt  ajfcif 
heepm  Ay^iveved^heip^opiiiloni,  tb*gtetm*bfctbo* 
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CASES  AriSAStiElt  TB«M 

l«£f       wit,'  that  the  «eoeptdeoe»  44  no*  vreate  *  datjv  any 
~^*       more  than  a  promise*  4d  cotrfdtratiM  tf  1 


<««»*       made  by-  a  Btrtiriger,  ewft  that  hat  thai;  Aew  die  WW 


the  detap**  >NoW,  between  (be  parties'  >m 
this  case,  privky  dees  eahfc  This  is  not  a  collateral 
aagagiaienty  as  an  engagement  for  the  debt  of  arthird 
periony  4»ut  au  engagement  for  the  proper  debt  ef  the 
defendant,  aid  he,  and' he  only  was  at  the  time  rf 
dftemodsptanct^  and  stilt  cotftnfties  debtor;*  The  <k»- 
sieti,  therefore*  in  that  case*  conclude*  nothing  igaiac 
the  plaintiff  in!  this,  and  the  grounds  of  the.  decision 
wither,  wrikofor  the  plaintiff  than  against  W«n.  Brmm 
v»  JLonrfpn  (a)  waa  indebitatus  asspmpaifrby  payee  against 
the  acceptor  on  a  bill  drawn  by  a  third  person;  it 
was$<  therefore^  in  all  ite  ttrcumstanees,  like  the  09a  in 
J£m£v*  whieb  it  calls  AWon'v  case*  T*tokn  and 
MtreUm  at  fiast  thought  the  action  maintainable  b* 
canse-being  after  retdiet,  they  savd  it  should  ba'h* 
tended  defendant  had  eflfects  and  valoe  .in  bis  hands. 
It  was  four  times  before  the  Court :  it  was  ckeeidsd 
within  three  years  after  die  former  case,  by  JEM*  €b& 
and  fiainsford  J.,  two  of  the  Judges  who  joined- hi 
die  former  decision,  upon  which  it  was  entirety 
founded.  Hedges  v.  Steward  (b)  was  not  an  action  *f 
debt  or  indebitatus  assumpsit,  but  a  special  actidn  df 
assumpsit;  but  the  bill  being  payable  to  J.  &  or  farrtri 
and  not  to*/.  &  or  order,  the  question  was,  whether  any 
action  could  be  mainteined  upon  it  by  an  imtaen* 
That  case,  therefore,  waa  not  cited  in  the  argument  for 
•he  sake  of  the  decision,  but  on  account  of  dicta  which 
it  aontained:  «  Skitm  83^  per  HoU  C.  J.  Indebitatus 

(a)  1  Mod.  S85.    2  Kcb.  695.  713.  75*.  822.        (b)  SHnn.  532.  546. 

assumpsit 


in  ti*  JVhtrt*  Yt#*  opOeOROE  IV.  #» 

tsaampstt  will  not  lie  on  a  Ml  of  esahaftge,.  and  he-  cited  .1  ftM* 
Ztf*^'sca*efcotbepm>c*e."  Skiwicx,  AM.  "In  tku*  7 — 
<uwe  it  wa»  often  time*  god,  that  iwfebitatus  assumpsit  *&inu 
would  net  lie  upoo  a  Wl  of  exchange,  as.  it  had  .bean 
rulediu  divers  eases,  but  agstnst  a  drawer  for  vatae  re- 
ceived, there  it  woaid  lie,b«Mbere  fe  in  for  ttawranl 
consideration."  The£ntofthe^diO%4bflrefoi^i»am 
the  cate  no  farther  than  Bwtomtr*  Londom  tptwkicbjt 
refers,  and  the  latter  is  talker  in  favour  of  the  pbdolft 
because  it  imports,  that  where  a  bill  bears  upon  tbejbm 
of.it  that  it  is  for  value  received*  indebitatus  asetfqjpsfc 
©ay  lie  upon  itagainst  the  drawer*  Gilbert*  Debt,  864* 
is  evidently  founded  upon  MiUoris  case*  and  Atnwi  v» 
London*  and  applies  to  the  ease,  where  the  payee,  who 
brings  the  action,  is  a  different  person  from  *he  diwe% 
for  it  uses  the  expression,  that  the  drawer  stiH  og^ 
tiaues  liable.  la  Webb,  v,  Gates  (a),  the  daawor  aod 
payee  we  probably  the  same  persons,  but  the  only 
qaetition  was*,  whether  bail  iu  error  was  reqajsit*  a*d 
akhoMgb  Lawrence  J,  puts  this  question,  what  .caput  fe 
there  in  this  declaration,  upon  which,  properly  speaking, 
debt  will  lie?  (and  yet  there  were  .counts  for  good* 
sold*  money  paid,  tent  and  received,  and  on  an^aocoaat 
elated,)  and  then  refers  to.  Milton's  case,  and  says,  that 
Lord  JEUhm  recognized  the  same  doctrine,  (probably  re? 
forcing  to  Bishop  v.  Young)  (4),  yet  CAambre  J.  who 
was  a  very  able  pleader,  and  no  friend  to  innovation,  wee 
entirely  silent  upon  the  point,  and  only  regoetted  that 
they  were  bound  to  conform  to  a  rule  whieh. dispensed 
with  bail  in  error.  Had  that  judgment  been  reversed, 
np  doubt  it  would  have  been  reported,  and  Mr.  Crtrpder>p 
industry  would  have  discovered  it.     These  are  .the  aty- 

(a)  1  Taunt.  540.  (6)  2  Bos.  $  PulL  78. 

thoritics 
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.19*%.      1b*Vmci»Aii>pmite  *rgft»«Jt  flit  thaldtfadaqfefi** 

ftjpon  frMriH  fri}rab>b  4b/0AidUM»  at  hkxtnfo  Ufa* 
«*nrtugrto  befor ^sHjenieoeti^d>fb|f  4fc»idsafc**-<W* 
*til*+t4it  againtilA<5(W^ptoh-    Ii^tw  now  look  to 
J***>they  «WV*  arid  **oi*'tat  atHfcoriti*  tibeire  a**i*f 
iNtflp^^^tortocttok  •  I»  m*t*fr*.  'JkU*-W>  Mod.,*** 
4tbt  ttftt'bioiigbt  upon  <4fffPOini»«iy(ffi0leui  4pv  A;Jfe& 
(Bn^v.41  Ai  f>h  i8.9  i|  i*faafcfc  dtbt  wfllilfe  agafe|$4bf 
wlfcer  «f  *  note*  net  against  the.iafrn*' *.  AntMfc* 
qneition  w*  very. fully  <con«d*red<  ia  (be  ea#q>atatrij)r 
mentioned  eS  Btohop  *•  Kutfg*    lihpfcr w4*oan  wfioftdf 
debt  by  tile  payee,  of  a  fioUragefnjMbe  nu>ke*t;  *$b 
«#te  imported  te.  fee  -far  wtojVfleifed'W  gqod*v,i}jl9 
Court  409k  time  to  eonodaiv  an4  *^^4ha(  ©UUonWf 
jadgmtnt  *f  Iirtsd  jEWcw*  fo  is  obmni?  ftha*  /japocfc  j*fe» 
tttttion  ma*  ffoii  to  the*  caw,     Hi*  tord*ip».Mt«r 
rf)#emiigibat^hecooflid^rati<m  epp^artf#  qpto^tbeAat 
of  thenotfe  (which  waa for  value  received  in  0J0ffc)*wl 
that  it  vw  an  action  by  thtf  f*y*e  agau^thetflfeta 
Inferred  to  the  qaae  oi  Wekk^€raig{a^  fee*  *fei 
upa*  and  intimated,  that,  aqtordlng  U>  the,jrw«^ 
that  cea*  in  8  Mod.  373.,  4hey  abould  apply-that  oaa**M 
gtnetfft%»  wece  they  to  hold  it  a*  char.  Jawr  thtft,{|^d^ 
*at  any -exception,  an  indebitatus  aaaopiptit  woi|)&fjMt 
Ije  on  a  foreign  bill,  an  injaqd  WU,  or  ^pruflritaoryp** 
|«. ihe aigwnent  in  that  ispoft  he  npJtwje^, O^ivthe  i^t 
ton  glv^i  why  a  gefe^\iod^tofe  a$aw^tl9*l  Jwrt 
V*>  iijfrlmint  of,m*i4#mtkto.    It  id  *bs#*w^  J* 
aaffflt  *•  '^e  lwa  nrep*ta}of tfttkhrr*jgr*ig, •** Strmg* 
amlii&/4M»  *hat  ti*  *****  ifoft  taMiiig{jth*»  «W* 
vtfukl'fti&t  tfcoii  the  n&t<?  Yrtyfomjki, <fo  Jhfrqiuivgfl 

Kl^irn  jf] .;.  /  «  ,  .►  ■'..  ..in.q  ]r:i]  n,  uu\j  f«noVi'jiIj  ^obub 

k    '       («)  .Rr.  68a  A  C.  .    r       . 

^'jyj^  <>l  Mi'-ji:*,  «»    jr..    J.ji»/;:ft  tUll.U^  Will  <l>9lll£ifl!ftn  V1 

■.i.„h  of 


Hmttt. 
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df  notet'toWlla^  1$  therefore*  hfrsa^  iM*tai*lMt  lit*. 
debt  wfll  Hfcby  the^ayee  of «  bfragaiiWf  the  drawer,  it 
Wilt  remain  to  be  comidfer aft,  whether  tkf  unfclogy  wji 
hot  require  us- to kblcl^ 4fe*Hfr*h6TOs6 00  a^o**  baring 
nn  apparent  tioifeideradott*  debt 'WlH"  not  lie  by  tto 
payee  agftttiit  tta'ttitfker.  '-The  case4  in  Hfi&te*  hfc  sayH 
eeems  to  open  the  printfpte*  art  which  thfe  attS'  fthe 
4n*e  to  questk>a)mo&t  be  decided,  and,  afterittktetagttoe 
p&ition  Iti  Cbm.  Ufg.  tit.  DO* B,  tttot  debt  wiB  lib  tiptth 
^ety'&presrfcHitttact  to  phy  s  Am  ceHairr;  %nd  wftf* 
giving'  tho*eaS6h»'why>ft  wtt*  detrided'ln  itftftrifrJett*} 
WiAt  debt  would' not  there  He  against  the  acceptor  <** 
%SI»  the  Reasoning,  be  says,  there  is  this,  that  the  ae* 
Wptorii  tft^aflbtf  fo  dnalogbtis  t6  that' of  a  io*n  wb(* 
VA&S  Hpori  himself  art  obligation  to  pay  that  which  ft 
liot  hfe  own  debt' btrt  the  debt  of  another,  and  looking 
W 'the  eft»ct  of  a  bill  of  exchange*  it  id  fiery  reasonable 
tfr  hold,  that  though  the  acceptor  be  primarily  fiaMe, 
toislfebfe  not:  for  his  own  debt,  but  for  the  debt  of 
afttdther.  The  drawer  owea  the  debt :  Lord  Btdon  (be* 
defers  to  ilhnfs  case,  Saikdd,  23.,  where  it  is  said,  that 
Ind&ftatus  assumpsit  will  not  lie  against  an  acceptor, 
because  hit  is  but  a  collateral  engagement,  but  that 
it  Wfll  lie  against  the  drawer,  because  he  is  really  ttai 
debtor,  and  to  Skimer,  316.,  where  it  is  held  that  debt 
#RHie  against  th£  drawee  of  a  bill,  importing  to  be  fe* 
Tftfcie  redeited,  because  df  the  apparent  consider  atiorij 
And  ftter'ffeftictag  Bktfikttl'v.Ballih*  says,  M  fnrtted'if 
debt  wIH  tie  rigafasfi  the  drawer,  at  the  suit  of  the  pftyOlJ 
k  seerti  the  necefcary  effefct  of  ih*  statHte,'wtikfc  p«* 
mkes  *n  tbe*tai  ibritii«^khblIls,^Hltt4tHirvW}ll!4l0 
by tt^payfefe of  ittow <4tgtfns*Hlfe  nfakar/'  ^Mel^m 
eludes,  therefore,  that  in  that  particular  case  debt  might 
be  maintained,  but  guards  against  an  inference  to  cases 
''  where 


€Atf!A}*<£JUrfkErTlftl* 


iflMM     wfaer*  the  action 'wttrtlrf  b^ptfpft  flgtiwt  maker**  or 
whecttae  nettdii  *6PM|Wls «Mo4*tfttfi*iit  4£m*4be 
fe#*4£4k    Nc*  wt^idthe<pfacipe<  upon  wfcch  that 
case  whs  dedded?  Bri4^UyaWt*ftM:  wfcere  there  is  a 
privity  (independently1^  iny  security)  between    the 
p6rtie%  and  the  debter^fcudertakes  not  for  another's 
debt  but  for  his  own,  nbt  to  a^stranger,  but  to  the 
creditor,  and  he  enter*  into  a  contract  to  pay  that  debt, 
specifying  therein  that  he  enters  into  it  for  that  debt, 
atf  action  of  debt  lies/  Now  look  to  the  analogy  be- 
tween* a  note,  as  between  maker  and  payee,  anda-bill 
as1>etween  drawer  and  acceptor,  and  apply  the  principles 
o£  that  decision  to  the  case  in  question.     The  only  dif- 
ference between  the  two  cases  is  this,  that  in  the  one 
jhe  party  appears  to  act  of.  his  own  accord,  in  the 
other  he  acts  upon  request.     The  maker  of  a  note 
promises  to  pay  without  (as  far  as  is  to  be  collected  from 
the  import  of  the  note)  being  required  so  to  do,  whereas 
-the    acceptor  of  a  bill  promises  ;bectfuse  <be  ir  re- 
quested ;  but  the  promise  in  each  easels  in  substti&ce 
the  same.    Apply  then    the  principles  of  Bishop  t. 
Ifamg*  to  this  case,   fhenris  a  privity  between 'the 
plaintiff  and  defendant,  independently  of  the  bill;  tfcp 
.defendant  engages  not'  for  the  debt  of  a  third  person, 
but  hi*  own.     He  engages  not  to  a  stranger,  bflt  10 
the  party  to  whom  he  previously  owes  that  debt,nttut 
it  is  specified  on  iua  ftflpifei  ment,  that  it  is  for  that 
debt  that  the  engagement  is  made.    This  case,  there- 
fore, the  very  case  to  wifich  In  Webb  v.  Geddfs  Mr.  J. 
Lawrence  probably  refers  is  substantially  in  point  in 
favour  of  the  plaintiff.    Rudder  v.  Price,  I  H.BL  547* 
.and  Barry  v.  Robinson,  I  Nem  Rep.  293*  in  which  the 
objection,  if  tenable,  would  have  occurred,  tend  to  shew 
£hat  the  .general  opinion  lias  been  agreeable  to  that 
5  decision ; 
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d^«i  ,tU*t:,)te«  fl»»qOf  !*<»«••/▼« «BW  (4>  «Wt-         »«*> : 
fides  that  dortour  'and  veEKtenda  it  to  &  hiJI  .of  ex* 
diigge.    X^?|^M,M^9f»Ci4^l  tfctheiwtaetee 

dgiged,  tyg.  #1^  enAjpho  jrat) tjd*j  *W!**;*K*  piJJ e* 

g^nn4j  tbifc  debt  wotrfd  m$t  fev    Pot  on  cause  sh*w% 
th*  Cpur^i^ld^Mt  jfc  wp^ld^p^  the  rule  urns  discharged., 
N$w,$h^;  only  gppmnl  upon  jriuth,  that  decision  cooUi 
PtqpqrJjF,  '^e^ifocped^  ifaa  this,  that  between  the 
ippjf^iftt^  kydofffr  end  hit  indorsee  there  was  pmtiy.  . 
Tjhe  indorsement  implied  that  the  indorser  was  debtor 
prp tanio  to  the  indorse,  and  that  the  indorsement  , 
wgt  ,a  contract  by  tfy?  indpraer  that  that  debt  should 
be  cfcijy  paid    Now  the  argument  from  that  ease  to  thit 
is  ^W'guweiU^fQrtiopt  Th^twaa  clearly  a  less  fiwrour* 
atyg,  fs*e  than  the  present.    Here  there  it  an  imme- 
diate privity  between  the  plaintiff  and  defendant  in- 
dependently of  the  bill    The  defendant  is  immediate 
debtor  to  the  plaintiff  and  he  contracts,  by  hit  accept*  .# 
ancer  to  pay.  that  debt.    Under  these  circumstance 
we  think  the  action  of  debt  maintainable.    Had  there 
been  want  of  immediate  privity  between  the  parties,  or 
had  the  t>ill  omitted  to  specify  the  consideration,  the 
case  might  have  been  diifi&rept  j  as  it  is,  we  think  the ,. 
aotion  maintainable. 

.    JtJgment  for  the 
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"  €teiA^*afid  Other*  a^a*^ 

BsecuCdft  (tfG;  SI  Wfectf,  deceased 


lkbtn»«  T\EBT  on  bond,  give*  by  JHfcf  *Mh*  pbfolifi  fer 
fifcVcT^  10002.     The  first  plea  eet  out  the  baafdon  dye** 

f.wZ*£!Z-  which  was  in  the  folicwiag  form:    «  I  & **g*  A  JIm** 

•t^hddTand  taring  am  held  and  firmly  bound  ta^ii^  (th«  ptmifrt*&)i» 

bL^dA  it*  the  sum  of  1 2,00©*^  for  whieh  I  bi*d  mysrif,  &tv  ;  tad 1 

fow^the^  ji&JT.amheldaiidfirinifr^ 

bound  than,  for  which  I  bind  mvselL  &c.  j  and  we,  P*  P.j  &  <&*  and 

selves,  and  each 

of  them  for  JP.ijL,  are  also  held  and  firmly  bound  kt  2003/.  east* 

whole  and  •»-  for  which  we  bind  ourselves  and  4aeb  *f  u*  fee?  blnfeel& 

tire  fnr»  of 

ioooi.  often,"  fo*  *&•  whole  and  entire  aam  of  90001.  each;  aad  ws> 

nSKwIm  Sir  #  CG.&Wgg  (the  testator,)  and  J>  W*aieafco 

it^ftnder  bdd   &nd  finnly  bomd   **    1000/fc  ****   f#f  **"*  ** 


not  render  it 


•  true  eeceont    y^  ^gei^  a»d  each  of  in  fotf  himJslt;  ft*  the  wboer 

of  aUsnoniee  ^ 

rehired  by        Md  entire  auai  of  1000/.  eaeh."    That  plea  then  set  out 

himeetreeeerer 

for  the  county    the  condition  of  tbe  boiulj  whefefy  (after  reciting  the* 

of  JlfirfoViMT  •* 

Held,  that  thk  G.  B.  Mmnwaring  had  bee*  appointed  by  thfe  jtfai»- 
b^d*  only,  end  tiffs  (the  justices  asiembled  at  the  quarter  sessions) 
jX^tatoT.  receiver  for  the  county  of  Middlrttm*  And  W  bA* 
l^ob^dL  thou«nt  proper  by  the  Coast  that  ad  adequate  security 
should  be  given  to  the  county,  to  the  tfiftottot  <tf  V2»€0M; 
that  the  obligors  in  that  bond  had  agreed  to  become 
surety  for  the  several  sums  set  to  their  names  respect- 
ively (a),  and  not  further  or  otherwise,)  the  condition 
was  stated  to  be,  that  G.  B.  M.  should  duly  account  for 


(a)  The  eum  of  SOOQi.  wee  set  opposite  tbe  name  of  P.  P9betne 
sums  were  set  opposite  the  other  names. 

all 


i 
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all  monies  which  ware  then  or  should  thereafter  be  in  fffiKc 
his  hands  as  treasurer ;  and  concluded,  that  the  bond 
was  not  the  deed  of  Wegg.  Second  plea,  that  Sir  N.  C. 
aealad  end  tdelivertf  the  bond,  and  *fterwa*ds  his  seal 
was  takouftoni  the  tejfl<V  without  the  prittty  or  consent 
of  Wegg  or  the  defendants.  Third  plea,  that  the  seal  of 
Sir  K.  C.  was  taken  from  the  bond  with,  the  privity  and 
consent  of  the  plaintiflk  Replication,nhst  before  the 
seal  of  Sir  N.  C.  was  taken  from  the  bond,  one  F.  C. 
agreed  to  become  surety  in  his  place,  and  executed  a 
bond  to  the  plaintiffs  lor  1000/.,  conditioned  as  the  one 
declared  on,  and  thereupon  the  seal  of  Sir  N.  C,  was 
taken  from  the  bond,  and  that  JP.  C.  had  since  paid  the 
1 000/.    Demurrer  and  joinder. 

LUtkdtde,  in  support  of  the  demurrer.  The  question 
is,  whether  the  taking  away  of  Sir  N.  C's  seal  had  the 
effect  of  rendering  the  bond  void  as  to  Wegg.  This  was 
a  joint  and  several  bond,  as  to  Sir  N.  (X  Wegg  and 
J.  W.  After  the  penal  sum  are  these  words ;  "  for 
which  payment  we  bind  ourselves  and  each  of  us»"  They 
clearly  shew  the  obligation  to  be  joint  to  the  extent  of 
1000/^  and  any  one  being  sued  might  have  contribution 
from  the  others.  It  is  not  necessary  to  contend,  that, 
,  because  the  obligees  might  sue  each  separately  for 
10002.,  they  might  sue  the  three  jointly  for  B000L ;  but, 
assuming  the  deficiency  in  G*B.  2l£'s  account*  to  be 
less  tlian  1000&,  they  might  sue  jointly  tor  that.  The 
subject  matter  of  the  security  was  the  entire  conduct  of 
G.  B.M.;  if  each  had  been  bound  for  a  different  part 
of  his  accounts,  the  bond  might  have  been  several ;  but 
the  interest  being  j6iht,  the  case  is  distinguishable  from 

Yy  *•■••  MiUs 
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}§§§i  MUk  y,,MankaU  (a),  and  resembles  <Sb'ag?6/s  cwe(»). 
upon  the  principle  ,of  which.  Jnferson  v.  Martindale  (c) 
and  SmUhcoU  y,  iiw*  (rf)  ywere  decided.  It  would  cer- 
tainly be  more  beneficial  to  the  obligees,  to  consider 
this  as  g  joint  than  as  a  several  bond,  for  it  would  save 
tfcvexpepse  of  bringing  several  .actions,  and  woqld  give 
fragile  ^benefit  of  a  joint  execution.  Now,  as  all 
grants  ^re  to  he  construed  most  ptrongly  against  tip 
g^a^tpiy  this  bond  should  be  so.  construed  as  to  .be 
most  Ijeneficial  to  the  obligees.  Then,  assuming  it  to 
fee  ^jpint  and  several  bond,  taking  off  the  seal  of  one 
obligor  avoids  it  as  to  all,  .  Sealon  v*  Henson  (e)9  Nichols 
y«  Haywood  (f),  Michael  v.  Siockworth  <g),  %  RollJbr. 
Releqse{G.)pL  5.  If  it  be  considered  a  several  bond, 
still  the  defendants  are  discharged.  Each  obligor  would 
have  an  interest  in  knowing  who  were  his  co-sureties,  with 
a  view  to  contribution,  which  he  would  be  entitled  to,  al- 
though the  bond  were  several.  Deering  v.  WincheUca.  (A) 
There,  too,  the  parties  were  bound  by  several  bonds, 
therefore,  djbrtiori,  there  most  be  contribution  where  all 
are  parties  to  the  same  bond.  The  pleas  then  are  good, 
and  tKe  replication  gives  qo  sufficient  answer  to  them,  it 
does  not  even  allege  that  the  new  surety  was  substituted 
with  the  privity  of  the  testator. 

Rogers,  contra.  This  bond  was  several  as  to  each 
party  executing  it.  There  is  a  material  distinction  be- 
tween joint  and  several  bonds  and  the  present.  In  the 
former  the  obligation  is  joint,  although  the  remedy  is 

(*)Bridg.63.  (*)  5Cb.  19. 

(c)  1  JBotf,  49*.  (d)  3  7Vmn*.  87. 

(e)2Xe*.»Q.    2  Show.  ff&  S.  C.  (f)  Bp*S*m. 

m  .     (|)  0M.8.     CVv.2Stti.lS0.  S.C.  (A)  2B.iP.970. 

joint 
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jmht  or  several^  bufwlfe*  the'duty^*  4Wkal>%h*  ttond  rtftfti  - 
is  several.  -kilh'^Wh^%^tiia^^  tfte'P),' 
v*ktw.  (c),  Sforp.  7b»e£  (rf)v 'As  to  some  of  the  obligor*; 
this  bond  is  unquestionably  several  and  the  mere' wordrf 
of  plurality,  "  we  bArtd' ourselves,"  will  not  make  it 'joint 
as  to  the  others.  Ih  Matheobsorts  case  (e)  there  were 
similar  words  of  plurality,  but  the  covenants  were  held 
several.  That  case  is  expressly  in  point,  and  -has  fro* 
quently  been  recognised  as  good  law.  Constable  vt 
Cfcofary  (/),  Bayley  v.  Gaisjbrd  (g\  2  Soil.  Abr.  Fait.y. 
pU  1.  The  recital  too  shews  that  the  parties  intended 
this  to  be  a  several  bond,  and  that  may  explain  and 
control  the  condition.  Pearsatt  v.  Summersett  (A),  Com- 
pany of  Proprietors  of  Liverpool  Water  Works  ▼.  Akin* 
son  (t)t  Hassell  v.  Long  {k\  Pat/ier  v.  HomersAam.  (I) 
It  has  been  argued,  that,  by  removing  Sir  N.  C.'s  seal, 
the  defendants'  right  to  contribution  has  been  pre* 
jndiced;  bat  in  fact  it  has  rather  been  benefited;  for 
F.  C,  the  new  surety,  has  paid  10O0J.,  which  would  re- 
duce the  demand  against  the  defendant,  and  Sir  N.  C. 
would  still  be  liable  to  contribution  in  equity.  Skip  v. 
Hey  iyn),  Ex  parte  Giffbrd  («)$  and  it  is  very  doubtful 
whether  an  action  at  law  for  contribution  could  have 
been  maintained,  even  if  no  alteration  had  been  made 
in  the  bond.     Cowell  v.  Edwards.  (0) 


{a)  Bridg.  63.  (&}  5  Co.  1031. 

(c)  Dyer,  19  6.  (rf)  166. 

(e)  5  Co.  23.  (/)  ltyft.161.  .      . 

(g)  March,  125.  (A)  4  Taunt.  593. 

{i)  6East,506.  (k)  2  M.  {  S.  363. 

(0  4  if.  *  &  23.  [m)3J4k.9L 
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*  '  LittUdAe,  ^1^:,?^Ahl^r'fc^.tCi  &ay  still 
\>e  liable  in  equity,  yet'  ttie  defendant  would, "  by  the 
**Sgmd  alteration,  be  compelled  to  resort  to  tliat  court,  and 
might  have  much  difficulty  in  shewing  that'  the  seal  of 
Sir  N..C*  had  ever  been  affixed  to  the  bond. '  Besides, 
the  obligees  could  not  sue  hira,  and  would,  therefore,  in 
the  first  instance,  be  compelled  to  throw  the  whole  bur- 
den upon  the  other  obligors.  As  these  difficulties  have 
arisen  out  of  the  act  of  the  obligees,  they  ought  to 
suffer  instead  of  the  defendant,  who  is  an  innocent 
party. 

Bayley  J.  Where  parties  enter  into  a  joint  Aid 
several  bond,  for  payment  of  an  entire  sum  of  money, 
whatever  discharges  one  of  the  obligors,  may  discharge 
them  all.  But  I  am  satisfied  that  this  was  a  several,  and 
not  a  joint  and  several  bond.  It  would  work  great  in- 
justice to  allow  the  obligees  the  option  of  treating  it  as 
a  joint  and  several  bond.  The  recital  in  the  condition 
shews,  that  each  of  the  parties  intended  to  enter  into  a 
security  as  to  a  specific  limited  sum ;  setting  the  sum 
opposite  to  one  of  the  names,  is  decisive  as  to  that. 
But,  looking  at  the  obligatory  part  of  the  deed,  one 
party  is  bound  in  5000/.,  three  in  20002.  each,  not 
in  one  entire  sum ;  then  the  three,  Sir  N.  C,  Wegg,  and 
J.  JV.,  in  1000/,  each.  That,  as  to  the  1000/.  parties, 
is  either  a  several  bond,  or,  to  a  certain  extent,  joint. 
If  the  former,  it  binds  each  one  to  the  payment  of 
1000/. ;  but,  if  joint,  then  you  might  sue  them  all  three 
times  over  for  1000/. ;  and  if  only  one  were  solvent,  he 
would  be  compelled  to  pay  3000/. ;  whereas  it  is  quite 
manifest  that  neither  of  them  intended  to  lie  bound  be- 
yond 1000/.     I  am,  therefore,  satisfied  that  the  effect  of 

tip 
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thevoirf  "  «Mh"  pa*  to.Tnako.4hb  a  teYeijdj  and****       19||j 
jointAnd  «J¥wdbon4v   Tiw,  does  the  remqyal  o£  the 


^  often?  dasti^  the  bond^topll?  That  is  4h$  igp  djjgtgT 
ventifor  thedtftnfrrt.  Jf  ,U^  rjght,  thei^ia  tbe^ai^  ,.!?? 
of,*  Utfid^har«bj4i$ir^iparU^  prewrarally  bouniia 
«Uffb^pt^»m»&>i»i6MX)&  **£<&,  quMeUing  thebpnd  as 
teiheitfter  would  jpoid  the,  bond  fa  to  alL  If  there. 
WMavparthorityiibrJbe  position,  I^aight  fed  inywif 
boWid^yMi  bi&  iutheabaenGe4>f  that,  w*  must  j»o~ 
oaed  up^rprinciple.  It  is  eaid  that  ,tbe  right  of  con- 
tribution against  Sir  Jfc  .C.  is  taken  away.  If  that  were, 
so,  aim,  is  there  ary«  reason  &r«yh^4bat  the  defends 
ants  ahall  1m  emwrftted  from  the  whole,  because  they 
baneJost  paft.ef  .thafc  j|gfc  to^pntribution?  But  if  the 
defendant  ever  would  have  had  a  right  to  contribution 
front  Sir  KQ$  that  rj^  jpayetillbe  erforctdin  equity. 
For  these  reasons  I  an  of  opinion,  that  the  &cte,difr» 
closed  -in  the  pleas  afford , no  answer  at  law  to  this  option, 
and  that  tb<?  plaintiff*  ace -entitled  to  recover. 

Hoiaoyo  i.  This  is  not  a  joint  and  several  bond* 
The  w€*d  "  eacV  ^following  the  penalty,  would,  ty 
itoeU»  apafce  it  a  several  bond ;  -and  the. question  is,  whe- 
ther that  which  follow*,  vi$.  a  for  which  we  bind  Qur- 
•eves  and,  each  4>f  «s  for  bunw&  ^r  the  whole  and 
entire  sum  of  1000/.  aaab»"  flakes  it  joint  Oil, the 
contrary,  those  words  are  merely  accumulative,  and 
make  it  more  deadly  aeveiaL  The  next  question  is, 
whether  .canaeHigg  the  bond.«s  to  one  destroys  it  id  to- 
gether. It  has  been  aigued  (hat  it  does,  because  the 
fcbljgors  me  in  a  morse  «i£uation<in  law  than  they  other- 
wise wwUtbave-feeen.  » Ifibepaitiesihad  heen«ewaUy 
bound  in  one^penslty  only,  there  would  be  force  in  the 

Y  y  4  •     argument 
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argument    Bat  this  ii  not  a  bend  for  the  payment  of 
the  same  sum ;  each  is  bound  in  a  different  penalty*  al- 
though to  the  same  amount;  and  it  does  not  make  any 
dne  responsible  for  the  penalty  of  the  other.    Bat  it  is 
said  that  the  parties  have  a  tight  to  contribution  at  law. 
If,  indeed,  they  had  all  been  bofcnd  severally  in  the 
sense  penalty,   then  any  one  paying  would  pay  that 
which  another  was  liable  to  pay,  and  so  benefit  him. 
That  would  give  a  remedy  at  law  for  contribution.   But 
the  remedy  at  law  is  founded  upon  the  principle  tfhst 
one  pays  that  to  which  all  a($  liable*  and  it  goes  no  fat- 
theft    14  therefore,  das  obligor  be  insolvent,  contri- 
bution for  his  sham  cannot  be  recovered  against  die 
others*  it  is  the  subject-matter  of  a  proceeding  in  equity 
and  not  at  law.    Condi  v.  Edwards.    Suppose  a  judg- 
ment in  this  action  be  for  lOOOt,  and  the  defendants 
claim  for  contribution  against  any  other  obligor,  they 
will  not  have  paid  any  penalty  to  which  another  wss 
liable,  and,  therefore,  can  have  no  contribution  at  law* 
It  is  true  that  G.  B.  J£'s  conduct,  the  subject-matter  of 
the  security,  Was  joint;  but  still  the  penalties  were,  at 
law,  the  several  debt  of  each.    A  court  of  equity  might 
give  relief,  but  none  can  be  had  at  law.    Hie  defend* 
ants  are  not,  then,  placed  in  a  worse  situation  by  the  re- 
moval of  Sir  N.  C.'s  seal,  and,  consequently,  cannot  set 
Up  that  as  a  defence  to  the  present  action. 

;.  BfeST  J.    Two  points  have  been  urged  for  the  de* 

^  fendants  in  this  case.     First,  that  the  bond  is  joint  and 

'"  '  several;  and,  secondly,  that  whether  it  be  so  or  not* 

ft~.j..i;/'  ..  stiU  the  defendants  are  discharged  by  the  removal  of 

£><'"   . ,,  uVii  ' Sir  k C.'s  seal.    If  the  bond  be  several,  MatAt**»t* 
>t  11   j  ir,:,:.  casejs  decisive  of  the  last  point    No  case  has  been  re* 

ferted 
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femft'to  wliich  fe&mlfr  shahn  thm  &**Bne  ihewhsii 
<Jow*l  ■  fontribttftb*  by  hotiod  ai  Unit  is  simodeneprtl- 
oaedu^tavid  tbe  iatribdii(*«raiarfBthat..caaitiot  altgD'tte 
commdn  law,  m  to  thk  e«tet  of  tafing/bff  theieai  of  < 
erobiigor  hi  ai  wetai  beDd«»/iflirt4t  iriwrf  i 
dble?  wWthe?  Mstar^dny  afltrdamstmcei  b^dihirtibntit 
kiTGoddlljn^b^/WOTth^AafflH:  Xbe/dmfatm- 
prosed  fay  Iwd  JKt^in<flMftiL  ifl*tt»4vi»t^AW 
»  gwmtwtigte.  Ittm  right;  Ima^ 
■dMnitmla  if,  iwfaifd^fehofid  were Joiattfaidwmfl, 
*tt  Mompl  of  **  itklKdiightiharie  Voided  it  a*  ^att, 
tat  in  iMSCittagiBi  »a  W^rAboa^and  coitkiutsA) 
tfaroaghoi^  ISit\moMstoni^eddeMo'dugQla,mg(^ 
lis,  w>  doubt  cm  bc*£tertd^  I  there- 

fore agree  in  thinking  th*t  th&pbrintifift  are  cntitlad  to 
lodgment  ».".*•'«      ^  -  7 

Jjidgpentforiheplaktift. 


^U*6^L  «  4&£*£*.  o4-*^t  *^y/ 
James  Bukter  against  Elizabeth  Tvnda&e  * 
Wakre- 


DECLARATION  in  replevin  for  taking  the  groping  Declaration  fo 

corn  of  the  plaintiff.    Avwry,  that  plaintiff  and  [X^a^ 
one  T^mios  Amfcr  held  the  far  pa-  and  places  in  which*  S^^SSr. 

Avowry,  that 
plaintiff  and  one  /.  P.  bald  the  locus  in  quo,  as  tenants  to  the  defendant,  at  a  money 
rant,  and  because  it  was  in  arrear,  defendant  took  the  com  as  ^distress.  Flea  in  bar, 
denying  the  tenancy  modo  et  forma,  and  issue  joined  thereon.  At  the  trial,  some  evidence 
was  given  by  the  defendant,  that  the  plaintiff  and  J.  J?,  were  in  poMeasjon  of  the  pn  inlaw 
in  question  ;  that  a  lease  had  been4  executed  to  them  by  the  defendant's  ancestor,  which 
frietnttf*  and  J.  B.  had  paid  for,  but  which  they  had  refused  to  •xeejater  <  It  was  not  proved 
that  J.  B.  was  so  connected  with  the  plaintiff  as  to  the  premises  in  question  as  to  be  jointly 
liable  ^or  the  renter  ^ft  shewn  thnMhe  cjoan  ias>  the  joint  iketocrty  of  the  plaintiff 
and  J.B.  The  puuntifls  gave  eridence  to  shew  that  the  holding  was  under  an  agreement 
Haf  4«bfnt Wni>  arid  Bf  sasnWof  oat  canftn  tendered*.  B.  as  witness?  He  was  rejected 
without  being  examined  on  the  voir  dire  as  to  his  liability  to  the  rent  or  not-  HddTmat 
he  w*¥  not'im  inecdapetsnt  iflaiie\i  until  that  fact  was  eetabfebedftmd;  therefore,  that  1m 
was  improperly  rejected. 

&C. 
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UMw  fee.  as  tenant*  to  die  defendant,  at  a  yearly  rat  of  «GQ£ 
payable  quarterly  on,  &c  and  because  the  rest  was  in 
smar,  defendant  took  the  eorn  as  a  distress.  Plea  a 
bar,  defying  tbe  tenancy  roodo  >et  ftnuil,  and  iarae 
joined  obereoa.  At  the  trial  before  Hvlhck  B,  at  the 
last  assises  lor  the  county  of  Some****  the  defendant 
gave,  in  evidence  a  lease  of  the  premises  in  question, 
Wring  date  the  Wth September,  I81&  from  Mr.  Jfim* 
to  Jtaeetoiad  T&mmu  Dnafer  for  seven  years,  by  which 
a  rent  df  <60C&  payable  quarterly  was  nesened.  This 
lease  was  executed  by  /ifemfc  but  mot  by  the  plaintiff  or 
Thmnas  Bsmtar.  It  was  Admitted  that  ffkrwe  wns,  at 
tbe  time  of  the  granting  of  tbe  lees*  seised  iniee«fthe 
prauises  in  question;  and  /that,  upon  his  .death,  e*  the 
£lst  Jttnjt  1619,  they  descended  to  Mies  fVarre  tbe  de- 
fendant. It  was  proved  that  Thomas  Bunter  had  paid 
.  rent  hi  respect  of  the  premises  in  question,  and  that  the 
lease  had  been  delivered  to  him,  and  some  evidence  was 
given  to  shew  that  Thomas  and  James  Bunter  were  in  pos- 
session at  the  time  of  the  lease,  and  had  continued  in  pos- 
session from  that  time.  The  Bunttrs  paid  for  the  leipe, 
and  an  account  in  the  handwriting  of  James  Bunter  was 
pnt  in,  by  which  he  admitted  half  a  year's  rent  to  be  due 
at  the  rate  mentioned  in  the  lease.  Upon  the  close  of 
the  defendant's  case,  the  plaintiff's  counsel  conceiving 
that  Thomas  Bunter  was  a  party  upon  the  record,  ap- 
plied to  the  judge  to  have  a  verdict  entered  for  him, 
for  the  purpose  of  making  him  a  witnesp  for  the  plaintiff, 
James  Bunter.  The  learned  Judge  was  of  opinion,  that 
there  was  evidence  to  go  to  the  jury  to  shew  that  Thomas 
Bunter  and  James  Bunter  were  joint  tenants,  and  refused 
the  application.  This  application  was  made  and  refused 
ander  a  mistaken   notion,  that  Th&mas  Bunter  was  a 

party 
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purty  to  the  record.  The  learned  Judge  in  his  report  IttBJ 
stated,  that  he  did  not  recollect  whether  Thomas  Bunier 
was  offered  as  a  witness  in  the  farther  proceedings  in 
the  cause,  bat  that  he  had  certainly  mentioned  to  one 
of  the  plaintiflV  counsel,  that  he  thoaght  Thomas  Banter 
was  an  incompetent  witness,  on  the  ground  that  he  was 
interested  in  disproving  the  avowries,  inasmuch  a*  if  the 
plaintiff  failed  in  the  action,  Thomas  Bunter  would  be 
liable  in  contribution  to  James  Bunier  for  the  costs,  and 
therefore,  that  he  was  interested  in  the  event  of  the  cause; 
and  the  learned  Judge  stated  in  his  report,  that  if  the 
Court  should  be  of  opinion  that  Thomas  Bunter  was  a 
competent  witness  under  the  circumstances,  there  ought 
to  be  a  new  trial.  The  plaintiff  gave  evidence  to  shew 
that  the  holding  was  not  under  a  fixed  pecuniary  rent, 
but  that  the  rent  was  to  depend  on  the  price  of  com, 
and  the  learned  Judge  left  that  question  of  fact  to  the. 
jury  upon  the  evidence,  and  they  found  a  verdict  for  the 
defendant.  A  rule  nisi  having  been  obtained  in  Hilary 
term  last  for  a  new  trial,  on  the  ground  that  Thomas 
Bunter  should  have  been  admitted  as  a  witness. 

Adam  and  C  F.  Williams  shewed  cause-  Thomas 
Banter  was  not  a  party  to  the  record,  the  question  must 
therefore  be  considered  as  if  he  bad  been  called  as  a 
witness  and  rejected.  At  the  time  when  the  witness 
was  rejected,  there  was  evidence  to  satisfy  the  learned 
Judge  that  the  farm  was  in  the  joint  occupation  of  the 
plaintiff  and  the  witness.  The  avowry  states  such  a 
joint  occupation,  and  if  the  defendant  had  afterwards 
brought  an  action  against  the  two  Banters  for  the  money 
rent,  this  record  would  have  been  evidence  against  her. 
But  even  if  that  were  not  so,  still  the  witness  had  a 

direct 
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direct  interest  in  the  eveijt  of  the  suit,  for  lifcd  the  rent* 
claimed  been  recovered,  he  would  have  beeti  bound  to 
contribute  to  the  payment  ofthat,  and  of  the  costs  also. 
Goodacre  v.  Breame.  (a)  {Bayley  J.  Yon  assume  that 
the  witness  was  jointly  liable ;  might  he  not  be  competent 
to  deny  that  on  die  voir  dire."]  As  the  case  then  stood, 
the  witness  was  jpint-tenant  with  the  plaintiff,  and  the 
question  as  to  the  admissibility  of  a  witness,  must  be  de- 
cided upon  what  has  been  proved  when  he  is  called. 
Then  there  was  a  lease  executed  by  the  defendant's  an- 
cestor. The  Bursters  indeed  had  not  executed,  but  they 
paid  for  it,  kept  it  when  sent  to  them,  and  paid  rent  with 
reference  to  it*  The  plaintiff  and  the  witness  must, 
therefore,  be  taken  to  have  been  joint-tenants.  The 
witness  was  also  incompetent,  because  he  came  to  defeat 
a  lease  adopted,  though  not  executed  by  him. 

R.  Bayley,  contra,  was  stopped  by  the  Court. 

Bayley  J.  I  think  that  Thomas  Banter  was  a  com- 
petent witness,  not  having  any  direct  interest  in  the 
event  of  the  suit.  It  has  been  argued,  that  he  had 
such  an  interest,  first,  because  the  verdict  would  be 
evidence  in  another  action,  between  the  defendant  on 
one  side  and  the  plaintiff  and  the  witness  on  the  other; 
secondly,  because  he  would  be  liable  to  contribute  to 
the  costs,  if  a  verdict  was  found  for  the  defendant.  There 
might,  also,  have  been  a  question,  whether  it  would  not 
have  been  for  the  benefit  of  Thomas  to  prevent  a  return  of 
the  goods  being  made,  but  no  evidence  was  given  to  prove 
them  joint  property;  if  they  had  been,  the  defendant  might 

(•)  PeokeMP.C.  174. 

have 
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have  put  an  end  to  the  action  by  plea  in  abatement* 
The  judgment  in  this  case*  whichever  way  it  was  given, 
could  not  be  evidence  in  any  other  proceeding,  for  or 
against  Thomas,  as  to  the  point  decided,  which  was  a 
question  of  tenure.   In  .order  to  make  a  record  evidence, 
the  parties, must  be  the  same,  or  must  be  privies  in 
estate,  as  heirs  or  devisees,  or.  in  character,  as  personal 
representatives.      In  either   case   the  claim,  m#st  be 
under  a  party  to  the  record,  or  it  will  not  be  evi- 
dence; it  would  otherwise  bind  where  there  has  been  no 
opportunity  of  cross-examining  the  witnesses,  either  by 
the  party  to  the  subsequent  pause,  or  by  the  person  under 
whom  he  claims,  which  would  be  contrary  to  the  well 
known  rule  upon  this  point   Secondly*  it  does  not  appear 
that  Thomas  would  have  been  liable  to  contribution  for 
the  rent  or  costs,  if  the  defendant  had  recovered  in  this 
action.    As  to  the  costs,  it  is  sufficient  to  observe,  that 
for  any  thing  that  appears,  the  plaintiff  brought  the 
action  wrongfully.  But  it  is  said  that  the  sum  recovered 
by  the  defendant  would  have  been  a  measure  for  con* 
tribution  to  be  made  by  Thomas.    That  assumes  that 
he  was  so  connected  with  the  plaintiff  as  to  be  liable 
for  the  rent     If  that  had  appeared  on  the  voir  dire,  it 
would  have  been  difficult  to  shew  that  Thomas  was  com- 
petent;   some  evidence  was  given  to  raise  that  infer- 
ence, but  Thomas,  if  examined  on  the  voir  dire,  might 
have  rebutted  it;  and  that  is  the  constant  course  of 
proceeding.    There  was  nothing  to  prevent  him  from 
explaining  on  the  voir  dire  all  that  had  before  been 
proved.    Then,  as  to  his  incompetency  to  contradict  the 
lease,  that  would  have  been  a  sufficient  objection  if  he 
had  acted  under  it;  but  the  evidence  for  the  defendant 
does  hot  prove  that,  for  although  the  farm  was  occu- 
pied 
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pied*  and  the  mt  paid,  yet  Thomas  alwayt  refasedt* 
sign  the  lease.  If  examined  en  the  wdr  dfre  he  might 
have  explained  that  the  payment  of  rent  was  made  oa 
behalf  of  bis  fether.  Upon  the  whole,  I  think  that  no 
such  interest  was  proved  as  rendered  Thomas  inadmis- 
sible, and  that  as  his  eivdenee  was  improperly  rejected, 
there  must  be  a  new  trial. 


Holroyd  and  Best  Js.  concurred. 


Rule  absolute. 


The  Earl  of  Portmore  against  Bunn. 


Covenant  by 
the  reversioner 
against  the  as- 
aigoceof  the 
grantee.     De- 
claration stated 
that  A,  audi}, 
did  grant  li- 
cence for  a 
term  of  yean 
to  Cm  to  con- 


r^OVENANT.  The  declaration  stated,  that,  by  a  cer- 
tain indenture,  bearing  date  the  19th  day  otjune, 
1798,  made  between  Charles,  Earl  ot  Portmore,  and  one 
Bennett  Langton,  (since  deceased)  of  the  one  part,  and 
Alexander  Baby  of  the  other  part,  the  said  earl  and  B. 
Langton  did  give  and  grant  licence  unto  A.  Italy  to  con- 


tinue a  channel  time  one  channel,  opening,  way,  or  passage  through  the 

open  through  a  • 

the  bank  of  a     west  bank  or  side  of  the  river  Wey,  near  Coxi%  lock, 

navigation,  in 

order  that  the  seventy-eight  feet  wide,  upon  condition  that  Baby  would 
might  pan        repair,  to  the  satisfaction  of  the  said  earl  and  B.  Langton, 

through  the 

channel  to  the  mills  of  C9  the  latter  paying  a  certain  annual  sum  therein  mentioned. 
Breach,  nonpayment  of  that  annual  sum*  Sembie»  Ihst  upon  the  face  of  Hie  dedejasicm 
A.  and  B.  mutt  be  considered  as  having  the  sole  ownership  of  the  navigation,  and  the  sole 
power  of  granting  this  privilege;  and,  in  that  ease,  that  the  deed  would  operate  as  the 
grant  of  an  interest  in  an  hereditament,  and  that  the  assignee  of  the  grantee  would  be 
liable  to  an  action  by  the  reversioner  within  the  statute  33  Hen*  8.  By  the  deed  produced 
in  evidence,  A,  and  B*  were  described  as  persons  having  the  greatest  profoation  or  share 
in  the  profits  of  the  navigation :  Held,  that  by  this  deed  it  appeared,  mat  the  grantors  had 
not  the  power  of  granting  the  privilege  of  which  the  deed  as  set  out  in.  the  dedamtiofl 
purported  to  be  a  grant,  and  therefore  that  there  was  a  variance. 

Held,  also,  that  the  deed  shewed  that  the  assignee  of  the  grantee  we*  not  bound  b>«*a 
covenants,  inasmuch  as  it  appeared  that  the  grantors  had  not  any  legal  or  equitable  estate 
la  the  real  Hereditament  which  the  deed  set  out  in  the  onctafttion  ptsrpeeted  to  grant. 


their 
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their  hew  or  magna,  in  and  upon  ike  said  cbannelv       f  0flb 
tbe  tumbling-bay  there*  io  order  that  tin  port  of  the  waste 
or  surplus  water  of  the  sett  rhrer  Jfry,  which,  wookt 
echerwise  »t»n  through  the  sleices  or  water-gates  of  Gqm?% 
lock,  should  pass  over  tbe  tumbling-bay*  through  the 
channel  bead  ear  weir  belonging  to  tbe  mills  of  A*  Baby, 
lying  near  to  CoxSb  lock,  to  be  possessed  for  the  term 
of  twenty-one  years,  to  be  computed  from  the  24th  day 
of  June,  1793,  for  the  etfpresa  purpose  of  working  the 
milk  of  itofy,  in  such  meaner  that  the  waste  water  should 
ma  over  the  tumbling-bay,  and  then  should  pass  and 
run  again  into  the  said  river  Wey,  through  another  chan- 
nel thereby  also  granted  \  afeo,  that  the  said  earl  did  give 
licence  and  permission  to  Baby  to  navigate  the  river  with 
vessels  for  the  term  of  twenty-one  years*  upon  paying  Is. 
»  ton  for  every  ton  weight  of  iron,  coals,  and  other  goods, 
and  at  the  same  rate  for  every  chaldron  of  coals ;  cove- 
nant, that  Baby,  bis  executors,  administrators  and  as- 
signs, would  carry,  in  their  boats  on  the  river  Wey,  all 
the  iron  which  should  be  made  at  those  mills,  with  a  pro- 
vita,  that  in  case  Jfa&p  should  not  navigate  the  said  river 
with  4500  tons  of  iron  or  other  goods  or  chaldrons  of 
coats  yearly,  then  that  Baby  should  yearly  pay,  during 
the  said  twenty-one  years,  such  sum  of  money  as  would 
make  up  tbe  tonnage  equal  to  4,500  tons,  so  that  there 
should  be  paid  to  the  said  earl  and  B.  Langton  the  clear 
yearly  sum  of  Q25L    The  declaration  then  averred,  that 
the  interest  of  Raby  in  the  demised  premises  with  the 
appurtenances,  by  assignment  vested  in  the  defendant, 
whereby  he  became  entitled  to  and   enjoyed  the  said 
licences,  and  all  die  benefits  and  advantages  so  demised 
aa  aforesaid ;  and  that  he  continued  in  possession  thereof 
until  the  24tfa  day  of  June,  1819,  when  thfe  said  demise 
ended.    Breach,  non-payment  of  three  years'  rent,  6751., 

and 
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18ft3*       and  50dJ.  for  extra  tonnage.  Fleas,  fiftt,  nonestfcfctum; 

^73^  rf    iw?cond,ihat  alt  the  estate  right,  ti^^ 

^S^f*  die  said  A:Baby,  of,  to,  and  ta  the  said  ifemifef  pmnises, 
benefits  and  advantages,  wi&  the  appurtenances  by  as- 
signment thereof  made,  (fid  not  legally  comeitf  and  vest  in 
the  said  defendant,  and  issue  joined  thereon.  At  the  trial,  - 
before  Richards  C.  B.,  at  the  Sumtner  assizes  for  the 
county  of  Surrey,  in  18552,  the  deed  dated  l&flitJay  of  June 9 
1 768,  was  given  in  evidenced  In  that  deed  the  Earl  oFPaft- 
more  and  B.Langton  were  described  as  being  the  pettofi* 
who  had  the  greatest  praparfidn  or  share  inthe  profits  cf 
the  river  Wey,  and  it  recited^  that  thejr*adS&t  tfferUP 
years  past  permitted  JEsty  to  dig,  cut,  aWuiak^^S*' 
several  channels,  openings,  ways,  or  passages  tfaritt 
described,  and  had  also  permitted  him  to  t*kH  tf*4^#H: 
enjoy  part  of  the  waste  or  surplus  water  of  the  **Sd  *ft# 
Wey,  and  that  he,  Jfc%,  had  applied  to  ifcertfofeft**' 
or  continue  such  permissions,  wibfefct  fcHbeHteift*  iMP 
conditions  therein  mentioned;  and  the  coV&iaJfctt*^**1 
by  him  for  himself,  Us  heirs,  executor^  rio^iz^stfttlMV 
and  assigns;  and  the  proviso  was,  thattn  *aSe*te,*fik 
executors,  administrators,  or  assigns  did-Mt^c&Hlfr 
things  therein  mentioned,  8tc.  Thr  pliHinTflTri  rnrihifl 
referred  to  an  act  of  the  28  &  »  Car.%*  by  vftfefc  flfe1 
river  XFfey  wfis  made  a  navigable  river  lor  ever*  and  the 
soil  of  the  river  and  its  banks  we*e  vetted  in  tttfiadt' 
persons  (naming  them)  thefa^ieirt  and"sessign%  ^rttftlfe' 
ttlisU  therein  mentioned,  *Btb  pbwe*;te>ffleet' ile«nftMtfl* 
tees;  ami  'ft' was  ^nacted,rtbat  U  feh^'l&'tarfffl'IRft 
any  tto  pewbitfbavihg  ^^t^^i^iiiWflmimi1 
in  the  profits  tir*tne nmrer,  <w4iOTSHftreeJSft(d  8£){46lh(H9tt* 
or  more  receiver  w  i^«iri&*4h  ffcttfs  W  4B&rto£ 
or  navigation.  This  act  was  not  given  in  evidence  at 
the  trial,  but  merely  referred  to.     It  was  objected,  on 
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the  part  of  the  de&H}i^  Jfetf  .4^  .was.  a  y<H>a*w*  JW£3* 

4a$!^ihe.deed.pr^^  nJS^W. 

ia  the  declaration,  inasmuch  a*  t^e  declaration  omitted  #»tmor« 

the  description  of  tbegrantof*  and  alsq~th&  words  «  «**-  Bun*, 
outers,  fldmyiittrfttAni  anriratiflp*/* 

£ft&y  npw  shewed  cause.  IF  the  deed,  as  set.  out  ia 
the  declaration,  .contains  a  deinis©  *wr  gpiit  of  any  laud* 
tenements,  or  hereditaments*  tbe.asvgnee  of  the  gra»t/ee 
will  be  bound  by  the  covenants, and*  consequently,  there 
wiU  then  he  i»  ground  for  arresting  the.  judgment,  npr 
ibr  entering  a  nonsuit,  by  reason  of  the  omission  of  the 
wools  ^executors,  administrator^,  anrtesaign* ;"  .for.  .the  • 
Jegal*^t,ofthedeed>ili  then  be  the  s*me,  whether  it 
contained  those  words  or  not  .Now,  if  the  declaration 
sbpwa  that  die  right  of  aoil  in  the  banks  of  the  navigation 
t^pnged  to  the  proprietors  of  the.  navigation,  then  there 
heein  effect  been,  a  4emise  of  ao  much  of;  the  bank  a*  was 
upopsary  40  make  .the  channel,  and  the  asaignqe  of  the 
gtagtee  i»  bound  by  tj^coionaats.  £*cl&ridge  v+.lft* 
gftan  (*)  JS-an*q$bority  to  shew,  that  aright  xcste^  in 
tip  ^nmlertakef*  of  a  navigatioiv  and  their  socceasoo^lo 
•cut  and  ipeke  ^hunn^JTi  constitutes  a  seal  .hereditament 
J£lK  taking  it  most  strongly  against  the  .grantor*,  that 
%  rightef  the  toil  in  the  bank  belonged  to.Jft%,stili 
lpvMiit  subject  to  the  rjgbt  .of  the  .proprietor  of 
4}*vi»*igation,  that  ^a  bank* 

4tpt*be  water  mightnot  escape.  That  right  of  the  pr<* 
fjriptors  constituted  in  them  an  incorporeal  tenement  or 
hereditament;  and  they  granted  for  a  term,  their  in* 
tooest  (b)  in  that  tenement  or  hereditament  to  Hefy. 
j^Ad  than  an  action  will.  ,Beby  the  reversioner  of  such 

(■)  8  rnjmn  652.  (*)  1 /**. 6 tu 

.,  Vol.  L  Z  z  tenement 


18**.      teneuwpt  or.jiejred{t4&fAt,,4gf£^^ 

FttarWot*      reciter  that.  c<  divm**  A^l^-nrim!  ■  n"^  rJimrfw  ii#ffnwf 
*  against         *«»«■•*'•*  «*t«»^  •    •*f*rir.'i « Jj8uJ"TIHir  fi™wW "JJhanWJTTr 

persons  of  maJM^iftfdflftjps,  fij^geaaq,  {gpdfcKBft- 
^ta*m$h. "  $at  anjr«^mi  i^yi^#^«*^,«S§^ 

flftrtb  91;  <of  apy  nv«nkiiil.^(ili91iii^ 
gpsnteesoc  assignees,  should>aye  end  e^joy  j^Ufff^ff 
Jbgr  action  for  Mtperfbming  of  cojenapM  coq^a^^^ 
the  w\d  leasee  depu^^r  g^te.jgafost,-  jfapjflffffr 
fjvrmeat  and  gwUee%  their  cxeputqra,  jdministpffg]} 
and  assigns,  as  the  lesson  or  grantors  would  havel^ 
in  like  maimer  as  if)  the  reversion  of  such  lancj?^  tgpfr 
meats,  or  hereditaments  bad  jiot  come  to  the  k|ftg»^ 
It  is  true,  that  the  act  of  parliament  fender  wj^cji:^ 
liver  Wty  was  made  navigable*  v**t*  the*  soilin  .cp^o 
trustees,  and  not  in  the  shareholders. .  Tb^cfoJ^r 
everf  was  not  in  evidence  and  ought  not  to  influpty^jly 
judgraeutof the  Court  Besides*  Baty  ha^viqg  tfke^p gp 
interest  from  Lord  Portmore  and  Langton+thz  aasignff 
is  estopped  from  saying  that  they.  oouU  not ^ra^J^|t 
interest  There  is  no  authority  to  shew  that  the  »<(#£- 
tion,  whether  the  covenant,  runs  with  the  land,  )$%  jyg 
thing  to  dp  with  the  title  qf  the  lessor*  Jt  is  suJBffifyif,ff 
the  subject-matter,  of  the  grant  geta>  into  the  featy^gf 
tjie  assignee.  He  cited  JFefA  v.  Jtmdl  (aj^  JSn^fe^ 
MUion  v.  Gilbert  (b\  Mat*  *r  Foster  (c),  3,  A"V*'{  4&t> 
4tfc  Cw««i%  p^ge  77,       -;■(..      t,   .  •    ..-.  tS.lC^" 

;  *'v  .    *       ri  v  ■■»'■•       •    -i  :i'-->.T«sbiir 

,.  ;^«t<qp^c^%  ^ 

(a)  5  T.  Jl.  395.  (61  *  £,  *,  17?.  (c)  S  T.  *.  4S7. 

M  *    ■  **  Batlev 


in  Ttf* J$>hni£izA*io*  OEOfeGE  IV.  «SW 

-'"■T&toi&itf?*  f  aWfcrripinicfi  'tnit  there  Is  a  variance  I82S. 
1Jer#eW  tiife  deed  iet  pbuit  in  &e'  declaration '  and  that  J^T" 
lirddnced'  kfc  tbfe^l,  mrd  4at  no  Intereit  in  any  real  %5§f 
nCTeduuuteiit '  patera  ttrottV  tfid'  dhgindl  grantee  of  die 
lltenee  tb  hfe  a^Jgnee-  ^  Alfr  that  we  caonf  assume 
^ftbm  the  deed  a*  set  out  in  the  declaration, Is/tbat  the 
^mort  W  tJtepbwer  to  gi^il  the  privilege  tfcererjy 
purported  to  be  granted.  It  was  not  necessary,  in  orcfer 
to  enable  them  to  make  such  a  grant,  that  they  should 
hav6  the  r%ht  of  soil  in  the  land  over  which  the  Water 
flowed,  or  in  the  adjoining  banks.  They  may  nave  had 
ft  mere  easement  upon  the  soil  of  others,  to  make  chan- 
nel* and  towing  paths,  as  in  the  late  esse  of  Hdttisr. 
Qdldfinch  (a),  and  we  cannot  assume  from  the  declaration 
that  they  had  more.  Such  an  interest,  however,  ac- 
cording tb  the  case  of  Buckridge  v.  Ingram,  would  be  a 
real  hereditament.  It  must  be  assumed  that  they,  as . 
proprietors  of  the  navigation,  had  a  right  to  compel  the 
several  owners  of  die  adjoining  banks  to  keep  the  same 
dosed  so  as  to  prevent  the  water  from  escaping  out  of 
its  ordinary  channel.  That  right  against  the  several 
owners  of  the  adjoining  banks  being*  annexed  to  their 
'navigation,  may,  like  a  right  of  way  over  the  lands  of 
another,  be  so  many  incorporeal  hereditaments;  and 
the  grant  of  their  interest  for  a  term  of  years  in  any 
such  hereditament,  might  operate  as  the  grant  of  an  in- 
terest within  die  32  ££01.84  s0  &£  to  make  die  assignee 
of  the  grantee  liable  to  an  action  for  a  breach  of  cove- 
nant by  the  reversioner.  It  is  unnecessary,  however,  to 
decide  that  question,  for  the  defendant  is  entitled  to  oar 
judgment  upon  other  grounds.  The  deed,  as  set  out  in 
the  declaration*,  itfrports  thaf^the  plaintiffs  hadpbwcr 

c  Zz  2  to 
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1823.  to  grant  the  possession  of  the  whole  of  thai  channel 
ftajgirl  rf  irt  such  manner  that  Baby  might  insist  that  the  whole 
***!£**  °^it  *ou^  continue  open  during  the  term.  The  ques- 
Bq**.  t;on  therefore  is,  whether  such  a  right  as  that  described 
m  the  declaration  actually  did  pass  to  the  grantee  by 
virtue  of  the  deed  which  was  given  in  evidence.  That 
deed  purports  to  be  made  by  two  persons  describing 
themselves  as  having  the  greatest  proportions  or  share* 
in  the  profits  of  the  river  Wey.  They  claim  not  to  have 
the  whole  power  over  the  river,  but  to  a  limited  ex- 
tent only.  The  deed  recites,  that  they  had  for  several 
years  permitted  Raby  to  cut  the  banks,  ways,  channels, 
&c.  and  to  use  and  enjoy  the  waste  water  of  the  river  \ 
and  then  proceeds  to  give  him  permission  to  contrail* 
open  that  channel,  &c.  Upon  the  face  of  the  deed, 
therefore,  it  appears  that  the  interest  of  the  grantors  is 
limited  to  their  own  shares,  and  that  they  could  nbt 
grant  the  whole  of  the  water,  but  only  so  much  of  it  as 
belonged  to  them.  And,  although  the  words  of  a  grant 
be  general,  yet,  where  it  appears  by  the  deed  that  the 
grantor  had  a  limited  interest,  the  grant  will  be  con- 
strued as  co-extensive  with  and  limited  by  the  right 
of  the  grantor.  The  words  of  the  grant  must  lie  in- 
terpreted, as  if  the  grantors  had  expressly  said,  that  thfey 
granted  as'  far  as  they  could.  If  that  be  so,  then  it  is 
clear  that  die  indenture  is  not  truly  stated  upon  the 
declaration.  The  declaration  imports  that  the  grantors 
had  the  entire  right  in  the  navigation;  that  they  bad 
granted  all  that  they  could  in  the  character  of  sole  pro- 
prietors; whereas  by  the  deed  it  appears  that  they' have 
granted  so  far  only  as  their  interest, '  as  'sharehbi&b, 
permitted.  This  is  clearly  a  variance.  The  effect  of  it 
does  not  stop  there ;  for,  when  the  nature  of  the  right  is 
considered,  it  shews  that  they  had  not  the  power  of 

creating 
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cresting  any  interest  in  a  real  hereditament,  because       1823. 
ther  themselves  were  not  seised  of  a  real  hereditament.    ...       " 

"  The  Earl  of 

They  had  it  only  jointly  with  others.    That  beredita-     Poktmom 

ogaifut 

ment  could  only  be  granted  for  a  term  by  all  the  share*  Bunk. 
holders,  who  must  at  least  be  tenants  in  common.  Any 
one  of  the  shareholders  had  a  right  to  say  that  the 
river  should  continue  in  its  original  state,  and  that  no 
one  should  destroy  its  banks  or  take  the  water  from  it. 
The  deed  could  operate  against  the  grantors  only.  If. 
would  merely  bind  them  not  to  prevent  Raby  from  having 
the  water  pass  through  this  channel ;  but  it  would  not 
bind  the  other  shareholders  from  disputing  that,  privi- 
lege. The  legal  effect  of  the  deed,  therefore,  is  a 
licence  to  use  the  water,  subject  to  the  right  of  others. 
The  legal  effect  of  the  deed  set  out  in  the  declaration  is 
an,  absolute*  unqualified  licence  to  use  the  water,  during 
the  term,  without  any  disturbance  by  others.  It  appears, 
therefore,  by  tjie  deed,  tb/it  the  grantors  had  no  power 
to  grant  the  interest  they  profess  to  grant  by  the  deed 
set  out  in  the  declaration.  For  these  reaeons,  (without 
relying  upon  the  act  of  parliament  by  which  tb?  river 
«^s  made  navigable)  I  am  of  opinion  th*t  there  is,*  wi- 
awe  between  thededaratkm  and  the  evidence ;  and,  upw 
the  merits  of  the  case,  {hat  both  issues  ougljt  $o  bane 
been  found  for  the  defends**;  because  the  evidence 
ibe^rs  fh*t  Batys  intercft  never  peased  to  the  defend- 
ants. The  rule  for  entering  a  nonsuit  must,  therefr*?, 
Jje  made  absolute* 

HolwoyoJ*  lyp.  of  opinion  that  there  »  a  vflriaacy, 
and  that,  if  the  deed  had  been  UuJyact  out jri>t^dg- 
claration*  the  defendant*  as  assignee,  would  not  ha*£ 
buty  andaretaMfr  jb  this:  action*  The  dend^  at  stf  *mUn 
the  «kcJanitfoj>,  imports  4hat  ihe  End  of  .Partmm  md 
5  Z  z  3  Mr. 
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18*1      Mh  Lartgtth  fart *#  *W*e'  ittte^W  ftf tWr»¥ifeitt!«j; 

w^~of  and  ptfrfntfts  to  ghtht  '*  llttik^te  A%t5^iitftiMop^l 

¥okt^«    a  chftfriteTtb  ehtf^totf^'^ttte^tfl  (be  Water  tl* 

¥£$!  ootdd  pfcfe  th*6ugh  a  bti^lhel  tof  fetch  (dimension*,  ^ 
Ifie  pftrpftte'crtttirnidg  htVrtffl.  The  deed,  *rte^ 
fcre,  as  set  out  in  the  declaration,  ftapftrts  that  rite 
grantors  had  in  the  navigation  a  legal  interest,  whieU 
enabled  tfiem  to  grant,  for  a  term  of  years,  the  privilege 
df  keeping  open  the  channel  described,  and  of  having 
the  water  pass  through  it.  '  The  grantees,  under  such  a 
{Teed;  would  be  estopped  from  disputing  the  tide  of  the 
grantors  in  that  respect;  and  I  am  df  opinion  that,  if  j 

.  they  had  such  a  legal  interest,  and  had  made  sack  *  I 

grant  as  is  set  out  fti  the  declaration,  that  it  would  hate 
operated  as  a  grant  of  an  interest  in  a  red  heredibu»en?, 
and  that  the  assignee  of  the  grantee  would  be  liable  for 
a  breach  of  covenant  contained  in  such  grant,  within  the 
statute  32  Hen.  8.  Then  the  question  is*  whether  the 
deed  produced  In  evidence  is,  in  point  of  legal  etifeg^ 
(be  same  as  that  set  out  in  the  declaration,  'if  it  be  not, 
then  there  is  a  variance.  I  am  clearly  of  opinion  tttffe 
it  is  not:  because  it  shews  that  the  grantor*  had  not  die 
entire  interest  in  the  navigation,  but  a  proportion  otA% 
and,  therefore,  that  they  alone  could  not  grant,  ** 
against  their  co*proprietofB,  the  right  of  having  life 
entire  channel  kept  open.  It  shews,  also,  that  Lord 
iPMtnore  and  Mr;  Langto*  had  not  any  legal  or  even 
equitable  estate  in  the  hereditament  which'  the  dad, 
as  set  out  in  the  declaration,  purports  td  grant;  for 
H  appears,  by  the  deed  hkelf;  tfaaf  Aejr  were  'merely^fl- 
Uttetf  trj  b  proportion  €fihef>^^ 
The  tegld  efctatfe  Way  *Aitf  beerffoi'ttjier  /peitaflfct*  °Tlie 
et)tit*Bfe  ertdte  4n  lha  itevigtftkbi '  mutt  hive  been  in  the 
tfhble  body  of  projJrietOirs:  The  equitable  estate  in  any 
15  hereditament 
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bam)ft0ypti*jf^^  to       ^?f 

llied«ri  produced  m^  ^c^!^ 

iVfcaereandMr,  Z^^qa  b^tnot  any  legal  or  eq^^  '««*. 

estate  in  the  ljereditameiu*»a^,tfmeeguert^^ 
interest  io  such  hereditament  pa*#e4  to  the  greatest  «qr 
to  his  assignee,  If  the  dee*}, ,  tjiewforft.  M  *tau 
truly  set  out  io  the  dachuratigp,  tlm,  daffndfPt.  Wflujd 
have  been  entitled  to  judgpnenh  either  on  d^^rr^-  pc 
in,  arrest  of  judgment.  I  am  of  opinion*  firtf,  ,tfy# 
there  is.  a  variance;  and*  secondly,  that  an  action  is  not 
maintainable  upon  this  deed  against  the  assignee*  of  the 
grantee,  beoaase  no  interest  in  a  real  hereditaipeft 
passed  to  the  grantee,  and,  consequently,  that  4h*xule 
for  entering  a  nonsuit  must  be  made  absolute. 

-  •  Bspr  J*  *  I  am  of  opinion,  that  if  the  grantors  in  tbi* 
case  had  the  entire  interest  in  the  navigation,  they  might 
be  eonsidered  aa  having  a  real  hereditament  within  the 
authority  of  the  case  of  Buckridgc  r>  Ingram:  and  that 
Mng  so*  that  the  deed  set  out  in  the  declaration  does 
import  to  convey  such  an  interest  to  the  grantee  as  would 
pass  to  the  assignee  under  the  statute  of  Hen.  &  The 
deed  itself,  however,  when  produced  in  evidence,  shews 
that  they  b«l  no  such  interest;  for  it  thereby  appears 
that  tfecy  only  held  certain  shares  \n  the  river.  The 
•deed,  therefore,  disproved  the  second  issue;  and  upon 
that  ground  alone. the  defendant  ought  to  have  bad 
that  tone  found. fer  him.  There  ought  also  to  have 
,b*eifc a nonauitgoo^the .ground  of  variance;  hapaufe  the 
plaintiff  baa  not, stftted^idqed^ekberj^ iu  wotf*  ,nr 
according  to^hele^Uffij**,?  If  jfeencttof pajrlifuneoMFto 
be  considered  Mia  evidence,  it  appears  that  Ahe  legal 
•  Zz4  .  intgtitt 
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again* 
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iftttic*  in  the  aoii  of  tfat  njvigEftm  wat  m*  in  t*c 

granted  bat  ja  tiie  tnmtee*v  nod  ttaa .  tbt 

could  not  grant  an}*  indexes*  in  the  rent* 

arid*  oonseqoentiry  n*  iocb  itttemt  wtNktt  paw  to  the 

assignee,  so  as  to  make  him  haMeto  tbii  action. 

Rule  absotofe. 


Bjytm  against  Dewey* 


itod^Lt  ASSUMPSlTf  ifel*  de&ndllllt  wo*  i»dabted  to  Hie 
wm  indebted  to         plaintiff  for  tenements,  rents*  a*id  pranja**v  ber- 

plaintiff  in  ac- 

count,  and  gained  and  sold,  and  in  consideration  thereof  proquffid 
consideration  of  to  work  out  his  debt  in  his  trade  as  plumber  and ; 

anVu^JSn-  Second  $ount,  that  defendant  was  indebted  to  plaintiff 

IfdToi^  in  woullt  fa  tbe  *um  Pf  ?60i»  »■**  thereupon,  *  *»- 

*of the"de-  "deration  of  ^  prem««i  and  that  pUintifi,  at  the 

S^ih^a9  d  reVKtt  °?  defendant,  would  take  and  aOcept  tbestyrk 

giasfer,atrea-  and  }abou  r  of  the  dpfe^ndaot  **  *  plninber  add  abater  at 

souable  uncos,  *■* 

to  the  extern  ,  reasonable  prices,  to  the  eaten  t  of  hj«  debt*  in  pfyror* 
defendant  pro-  thereofc  defendant  promised  to  do  tbe  work.  Conmon 
work.  "counte  counts  for  money  lent  and  advanced*  aaefeiqi  h*|  and 
f£Slt   "a*™*1*  **•    At  the  trial,  before  IWwrtkan  ^  at  *e 

ftc.    It  was 

proved  that  tbe  pWoUiT,  by  Heed,  had  assigned  certain  profanes  to  the  ofeffendant  for  a  sum 
of  money  therein ^mentioned.  The  deed,  stated  that  snip  to  have  been  welt  and  ttiifosaai 
and  released  the  defendant  therefrom.  ParoT  evidence  was  given  to  shew  that,  in  facLpart 
of  the  purchase  money  had  not  bcefa.peid,  hoi  *hat  ft  ti  fniaiul  fa  fs««J  liejimii  1S1 
parties  at  the  time  of  the  execution  of  the  deed,  that  thai  part  of  the  purchase  mooeysboold 
be  retained  far  the  defendant,  and  that  ha  should  do  voiklsYtha)plajafirios|m>aMiW: 
Held,  that  if  this  evidence  was  admissible,  still  it  did  not  support  the  declaration  •  Held! 
•ecoodlv,  that  s*s*aiofe**k*il  eefectof  **  agreetntet**  b*T  that** *****  -1  ITlftfu 
money  had  been  paid,  and  that  part  was  returned  in  consideration  of  the  defendant's  nro- 
mising  to  do  work*  ttVpasol  evifence  wonid  **<o«w*dfct  the  deeds,  aa*Wu*  W3T 
miauolc ;  but  that  inasmuch  as  the  original  debt  was  extinguished  by  the  release  in  tbe 
deeds,  and  no'ne*detft  was  created,  but  merely  an  obligation  t*fa  work  aWitt  eWof 
a  new  special  contract  that  ought  to  have  been  declared  upon. 

.  ,..**!>  .•  last 
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Divan, 


but  Summer  assbee'fo*  the  county  of  &fli*srf,  the  plain-  JO**, 
tiff  proved  a  deed  of  the  25*  JAw*^  1«0,  i>y  which, 
in  consideration  of  50*.  paid  to  #wk*  by  Dm*yy  the 
receipt  of  which  said  sum  ofr  60/.  «m  thereby  acknow- 
ledged; end  the  defendant  therefrom  aoquilted  and 
released,  the  plaintiff  bargained,  sold,  &»c  to  the  de- 
fendant a  plot  of  ground  therein  described,  and  a  mes- 
suage or  tenement  thereon,  for  the  remainder  ef  a-  term 
of  ycutfs,  and  a  receipt  for  the  purchase  money  wa»  in- 
dorsed upon  the  deed.  Parol  evidence  was  then  given* 
that  at  the  time  of  the  execution  of  the  deed  no  money 
in  feet  passed*  and  that  the  defendant,  Dbmft  both  be- 
fore and  after  the  execution  of  the  deed,  stated  tihqjt  Jhte 
was  to  work  oat  the  consideration-money  in  his  trade  of 
a  plumber  and  glazier.  The  plaintiff  the*  proved  deed* 
of  lease  and  release  of  the  28th  and  29th  August,  182<fe 
by  which»  in  consideration  of  250h  to  him,  plaintiff  in 
hand,  paid  by  Dewey*  the  receipt  of  which  was  thereby 
acknowledged,  and  the  defendant  therefrom  acquitted 
and  released,  the  plaintifl*  Baker,  bargained  and  sold 
to  Dewey  certain  other  premise*,  and  a  receipt  for  2£0L 
was  indorsed  upon  the  back  of  one  of  these  deeck 
These  latter  deeds  were  executed  by  Baker  in  Jugu$L, 
IfcSO,  and  by  Demy  on  the  15th  March,  1821,  end  on 
that  day  a  written  agreement  (not  under  seal)  wee 
signed  fay  bpth  parties,  by  which  it  waa  stipub*cd»  th*t 
Dewey  w#s  to  retain  QOt*  opt  uf  the  purchase-money* 
and  to  work  it  out  in  pointers'  end  glaziers'  work*.  Ap 
application  having  been  made  to  the  d^fetajfopt  t?  dp 
work  at  some  booses  of  the  pteisti$  he  reftjsed,  mp 
ing,  he  had  already  done  too  much.  It  was  objected  at 
the  trial,  that  thu  oral  evidence  «f  the  nonpayment  of 
the  consideration- money  in  the  first  transaction,  and  the 

agreement 
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1829.       agiwmentratocedbtowrittnj^  wisre  m* 

admissible,  inasmuch  as  it  was  in  cdrrtradtetiofc  of  Ad 

deeds,  which  expressly  stated  the  purchase-money  to 

have  been  paid,  and  contained  releases  for  the  same ; 

and  ttowntrte  v.  Jacob  (*),  and  Lathp&n  vi  Cotke  (&%  *Were 

cited.    The  learned  Judge  received  thejevidertte^  ami 

directed  the  jury  to  find  a  vet-diet  fot  the  pfaintiff,  with 

liberty  to  the  defendant  to  move  to  enter  a  Aonsuit  -  A 

fttte  nisi  for  that  purpose  wad  obtained  in  last  JHfcfo£ 

mas  term  j  against  which  • 

R.  Bayly  now  shewed  cause.  The  parol  agreement 
does  not  contradict  the  deed  by  which  -the  premWs 
were  conveyed  to  the  defendant*  The  deed  admits  th3 
purchase-money  to  be  paid,  and  releases  the  defendant 
from  it.  The  parol  agreement  shews  the  mode  in  whk* 
it  was  pud,  viz.  by  allowance  in  account ;  that  in  to 
account  then  opened  between  them  is  allowed  to  hfth 
on  one  side,  as  paid  in  consideration  ttf  work'ftb  be  "pefc 
formed  by  him  for  the  plaintiff,  to  that  amount  on  tftfe 
other  side.  Jeffk  v.  Wbod(c)  is  an  authority"**  «h£# 
that  allowance  in  account  is  payment.  B6sidfes,r  it%«|£ 
pears  by  the  agreement  that  the  defendant  had  to  much 
money  of  the  plaintiff  in  his  hands,  to  be  worked  toft 
by'him,  and  when  he  refused  to  work*  it  out,'  the  dm* 
sideration  failed;  then  the  plaintiff  Height* recover  it, 
either  undtr  the  second  count,  which  ttatA  the  defebd- 
ant  to  be  indebted  to  the  plaintiff  in  accoutit,  fcr'uade* 
the  count  for  money  had  and  received,  a£<behig3d  nrtfch 
money  had  and  received  by  the  defendant  to  the  ^feft^ 

W«r.»  .^^   , 

tiffs 
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tiff's  use.  <  He  aW  died-  Bki/mNk  <>>  Gfrrm  («),  and       18*3, 


Oaselee,  contra,  was  stopped  by  the  Court. 

Baylxy  J.  %  Lam  of  opinipnr  diet a  nonsuit  ought  to 
be  entered*  A  pwrty  who  executes  <  a. dead  irettopped 
in  a  court  of  law  from  saying  that  the  facte  stated  is* 
that  deed  are  not  truly  stated.  la  this  case,  Baker  he* 
executed  deeds,  in  which  it  is  expressly  stated  that  the 
consideration  for  the  purchase  of  the  premises  therein 
mentioned  had  been  well  and  truly  paid.  He  is  pre- 
cluded, therefore,  from  saying  that  any  part  of  that 
money  remains  dae  as  purchase»money«  In  point  of 
fact,  5M.,  which  was  the  amount  of  the  purchase-money 
in  the  first  instance,  and  QQL,  part  of  the  purchase- 
money  in  the  second,  were- not  paid.  But  it  was  sti- 
pulated that  the  defendant,  who  was  a  plumber  and 
glasier>  should  do  work  in  his  trade  on  account  of  the 
plaintiff  to  that  amount  The  plaintiff  is  estopped  by 
the  deed  from  saying  that  the  amount  was  not  paid  to 
him  as  purchase-money.  He  might  be  at  liberty,  how- 
ever*  to  shew  that,  after  the  execution  of  the  deed,  part 
of  the  purchase-money  was  returned  on  the  terms  of 
doing  certain  work  for  the  plaintiff.  Assuming  that  that 
could  be  considered  the  legal  effect  of  the  agreement  be- 
tween the  parties,  which  is  the  most  favourable  way  of 
considering  it  for  the  plaintiff  the  declaration,  in  this 
case  does  not  contain:  any.  count  to  meet,  such  a  case. 
The  first  count  charges,  in  substance,  •  that  the  de- 
fendant was  ifltitbMd  .to  4*9  p^tiff  foptheiwixhafPT 
-  money  of  the  premises  sold.  •  The  plaintiff  is  estopped 
■  by  the  deed  frqm;  saying  that  the  eonsideratipn  for  the 
purchase  of  the  premises  was  ntffirt  fact  l  paid,  and, 

(a)  S Mod.  111.  (*)  SCb.4. 

therefore, 


Han* 
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1 833.       therefore,  that  count  cannot  be  supported    AH  the  other 

~  counts  allege  that  the  defendant  was  indebted  to  the 

Rutin  ° 

asm*       plaintiff.    Now  there  was  no  debt  existing :  any  debt 
that  ever  did  exist  or  might  have  existed,  in  respect  of 
the  premises  *ol4  was  put  an  end  tp  by  the  release; 
aad»  assuming  that  it  might  be  considered  that  part  qf 
the  purchase-money  was  returned*,  on  the  terms  of  the 
defendant's  doing  certain  work*  that  would  not  create  a 
debt,  but  a  special  contract  bet  ween  the  parties*  which 
the  plaintiff  ought  to  have  declared,  oa.    There  is  up 
evidence  to  shew  that  no  part  of  the  work  had  been 
done  by  tb«  defendant    The  fei?  inference  fnwtbe 
evidence  is*  that  some  part  had  he**  done;  and  if  so, 
the  consideration  baa  not  whoHy  fajkd*  ?nd  the  com* 
for  money  had  and  received  it  not  maintainable.    Upon 
the  whole,  la*  of  opinion,  that  the  rule  ft*  entering  a 
nonsuit  oigbt  to  baumde  absolute. 

HojlroydJ.  I  am  of  opiofo*  ti*t  the  plijatiff'U 
Hot  entitled  to  recover  upon  aty  of  the  counts  ifc  tM* 
declaration.  The  socosd  touot  seems  ft  bes¥9t*|f» 
liable  to  the  plaintiff 's  cas^  That  tfmnt  titles,  that 
the  defendant  was  indebted  to  the  plaintiff  in  aeeeuat; 
and  m  conwderfttion  tlweof,  iM  that  the  ffetpttft  at 
the  request  of  the  defend****  wquW  take  and  a&eft  $e 
work  aad  labour  of  the  defendant  as  a  plumber  apd 
gbzier,  at  reasonably  pffcea,  to  the  extent  of  fafe  *M 
debt,  inpayment  thereof,  defendant' prmp^d  to  ^ 
the  work,  dec  In  tupport  of  his  c**e,  the  pt*ta(£ffgftfe 
oral"  evktenoe>  chut*  ott  the  fir&t  transition,  no  mtiN& 
whatever *****!  I  aia'bn  tte  jetftftfVthat,  by'atf %(**> 

W\&<i&ft  of  the  ptti- 

S  chase- 
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chase-money,  and  for  which  Dewey  was  to  do  and  per-  1823. 
form  work  to  that  amdunt'as  %  plumber  and  glafcicr,  for 
Baker.  If  tfris  agreement  be  inconsistent  with  the  deed,  ogfdntt 
it  ought  not  to  have  been  received  m  evidence.  I  incline 
to  think,  at  present,  that  the  parol  agreements  are  not 
inconsistent  with  the  'deed.  By  the  deed  the  whole 
purchase-money  'was  acknowledged  to  be  well  and  truly 
paid,  and  the  defendant  was  released  therefrom.  Both 
parties  are  estopped  by  the  deed  from  saying  that  the 
whole  purchase-money  was  not  paid.  I  doubt  whether 
the  true  nature  of  the  transaction  may  not  be  taken 
to  be  in  effect,  the  purchase-monies  being  stated  and 
considered  by  the  deeds'  to  have  been  paid,  as  if,  after 
the  execution  of  the  deeds,  and  after  the  vendor  had 
received  the  purchascsmoney,  as  die  deeds  import,  he 
returned  the  vendee  part,  in  consideration  of  the  latter** 
doing  the  work  mentioned  in  the  agreement  If  that 
were  the  teal  nature  of  the  agreement  between  the 
parties,  or  if  that  had  beeii  the  fact,  it  is  not  inconsistent 
with  the  deed,  and  was  admissible  in  evidence.  But, 
assuming  that  to  be  so,  there  is  no  count  in  the  declar- 
ation applicable  to  such  a  case.  '  Supposing  that  the 
consideratfon-iboney  had  been  actually  paid,  arid  part 
retarded  as  a  ire-loan,  to  be  again  repaid. in  money,  that 
would  create  a  fresh  debt,  but  no  pan  of  the  former 
debt  .would  retnain.  But  her£  there  is  no  re*loan  r  for 
that  motley  is  not  to4  be  again  repaid  by  the  vendee*  but 
lie  the  vendee  is  to  do  certain  frdrk  instead  of  repay  ing>  it. 
This  cannot  be  considered  as  a  loan  of  money;  which 
is  itself  to  be  repaid.  "When  goods  have  been  -sold,  to 
•be  paid  for  at  the  end  of  one  month,  by  a  bill  "at  two 
months,  it  has  been  held,  that,  until  the  expiration  kof 
the  three  months,  the  contract  must  be  declared  upon 
4)*eteUy.  '  I  think,  therefore,  that  the  original  debt  was 

extin- 
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t8fi$.       extinguished  by  the  deed ;  and  even  supposing  that  this 

Bamr       might  be  considered  as  a  return  of  so  much  of  the 

w*1*       purchase-money,  in  consideration  of  the  vendee's  doing 

thew^ifc  ^q;*1)J^  qfftion, 

still  that  would  not  create  any  debt  between  the  parties, 

bu^amaqe^ditoadt  our  the  >^  <rf  the  v»d^  fa  toj^- 

olBMoey  rttunn^ta  do  certain  work/ ^  The 

jjlaes<  not  ccufchtin  any  coant  ttpon  stteti'"k 

and,  therafan*  the  nriefarenseifogatton*^ 

;  he  made  absolute.     .■••  :•-•  ■  -*  r*m**' 

fifcarJ.  I  am  of  opinion*  that  the  paW*tM»^b 
hieoi^ktent  with  the  dead,  «md  ought  «rt4e>h**fe 
bean  received.  Itwaa  asmpetent  to  the  pottles  dfet* 
the  execution  of  the  deed4»  return  the  whole  or  **? 
part  of  the  purchase-money  actually  paid,  and  to  Wipe*- 
kfct  that,  is  consideration  of  the  money  so  wtitftfNi 
the  vendee  should  do  certsem  work.  Such  an  agreemii&t 
would  create  a  fresh  contract,  perfectly  :eBtt&fiBit,|tfftR 
die  statement  in  the  deed,  but  die  contract  given4u *&& 
deuce  is.  of  a  very  different  description,  *md  is  wfcfelty 
inconsistent  with  the  deed,  for  it  was  agreed  that  ftfe 
vendee  should  retain  in  one  instance  *the  whole,  dfcffiti 
the  other  a  part  of  the  purchase-money.  The  detoB 
states  the  whole  purchase-money  to  be  weft  and-  trfcty 
paid.  The'  parol  evidence  is,  that  it  never  was  pofc£ 
but  a  .great  part  of  it  kept  back;  and  that  fiic*ftf,whanji 
hseonsistynt  with  the  statement-in  the  deed,  and,  A&* 
foray  ought  uot  to  have  been  received  inside**.  !  4W 
cases  of  Bmmtree  v.  Jacob  m&  Lamport  r«rGS*fft*ft£ 
authorities  in  point.  Upon  that  ground,  I  am  of  opinion, 
that  the  iruj^fer  mtering >»  tfOtstttt  <)qght*to'h&iAde 
».  \v.\l  /***  >:*/,:;•  u    .;.->.'  ;jio.»^;h  fo  ;  »\ro9,' 

Rule ; 
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182$. 


The  Karat  agfamgLhwMawa  Ksixwomtn. 


fHS.  defendant was  iotfokri  and  tried  fcr  peajury^at  u^m^onTio 

•  the  CtetoSue^mnr  assise*  1 8fi  3,  asaifaumL  guilty;  Oe^«ii 
>A^  tbepotry,of,tbevei^^  as  fbfloirn^ei 


frUowt :. «  Wtatopon  all  and  singular  the  said  ptnmmm  uTrecord  ^ 


being  seen  by  the  said  justices  fcere,. and  fiiUyunde^  jbre'orfcreX 
stood,  it  is  therefore  ordered,  that  he  the  said  Lawrence  ^^^ 


Jfofeorfty  bertmosported  to  Ibe  coast  of  NemSmdk  g^^fe: 
Jfc^iorTOne.onemuotbet  of  the  istanda adjacent,  for  the  term  of 

MT8D  JWTI." 

and  during,  the  term  o£  apven  years*  and  that  he  die  Upon  error, 
said  JL  Remmn&y  be  m  matey?"  ft*    The  mand  feeing  entry  m 

lJWOTedillfc>.th^  StndneTe 

Wpe.nssigoed,  o£<whJch  the  foUmnag^we*  aferwards  ^^^ 
ftlied  upon  in  argument: .  that  the  judgaaent  was  erro* 


HW^ In  form* being'  "  It  is  ordeeed,"  wberaas  it  should  ^  "£*|  to 
ip^e  been  w  It  is  considered  ;y>   that  it  mas  bad  in  sub-  prejudgment 

The  prisoner 

4*Mtt%  being  a  judgment  of  transportation  only,  whereas  wh,  in  the 
tjbft  2G.Q.c.25*$>2.  enacts  that  judgment  of  trans-  n^dtobeit 
poitation  maybe  pronounced,  besides  the  punishment  y^Af^.&*sd'Cfy 
$at.  nwgfrt  before  be  .inflicted ;  that  the  place  to  which 
the  prisoner  was  to  be  transported  ought  not  to  have 
Imn  fixed  by  the  Court,  the  power  of  appointing  that 
being  given  to  the.  king  in  council,  by  56G.3.  c«27«; 
an&tfeat  at  aft  eyeote  the  appointment  of  the  place  waa 
bpd,  bei^  to  we  or  otfcsr  of  various  plaaes*  and*  thanfc- 
fore,  uncertain.    Jomdor  in  error,    •< 
.  ,#•.'         „      41.        -  ;       -  -  ■  - 

nounced  by  the  court  below  is  erroneous,  both  indbroi 

t  and 


162B.  and  substance.  In  4  Inst.  p.  70.  there  isf  this  passage : 
Tkr  Kino  "  This  concision  followed,  that  Jhe  king  Jjaih  commifc- 
K  «•**■*  ted  and  distributed  uf\  his  whole  power  p(  judicature  to 
seven!  courts  of  justice*. $pc)  ^ertfo^theja^^ 
he* (( i aVo  consicUratMm  est  periatrial*?-  That  is  the  term 
settled  and  appointed  by  the  law  to  be  uasAJbr  enpvess- 
iQgthe  judgment  of  the  Court;  and  if  any  other  be  used 
the  judgment  is  erroneous,  and  nay  for  that  cause  be 
reversed.  Ventris  v.  Carter  (a),  Robins  r>  Sambd{b)^ 
8iocmnb9s  ease  (c),  and  many  other  cases  to  tbeaemect 
feet,  v»»  collected  in  Qm.JXg.  (d)  £JbbottC.J.  Per- 
haps no  judgmtan  at  ail  has  been  given;  and  if  aa,  there 
cannot  be  any  revenaL]  ifthatheeo^tbeptisonerisnow 
detained  nit  boat  any  lawful  authority*  ^nd  entitled  to  be 
discharged;  for  the  court  below  not  having  respited  the 
judgment  until  any  future  time,  cannot  now  pi 
it»  neither  oan  this  Court,  Rex  v*  Baker.  (*) 
ever  may  be  the  power  of  this  Court  in  other  capes,  fSey 
certainly  cannot  pronounce  judgment  upon  a 
itonoved  from  an  'inferior  court,  where  the  | 
is  discretionary ;  for  they  cannot  eollccMbo  < 
of  the  case  from  the  record,  so  as  to-  measure 'the  f* 
irishmen*,  Rem  v.  tfiehoU.{f)  Besides,  the  act  under 
which  tbo  defendant  was  indicted,  directs  that  jedg- 
ment  shall  be  prenomoed  by  the  cou£  before  which 
4he  -cowrietion  takes  place*  Then,  as  to  4be  sub- 
stance of  the  judgments  the  court  below  had  no  power 
to  pass  .  judgment  of  trajjsportation  only.  1  O.  f. 
c.25.  a  2.  enacts,  that  jodgmmtof  transportaUon  may 

(c)o^Om44«.         (if)  mcbww(Pia).         "~    ^ 
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be  pronounced,'  besides  the  punishment  which  might  I'82S. 
before  tie  inflicted.  Now,  where  the  law  appoints  a 
particular  ponishment  for  any  offence,  there  is  bo 
power  to  alter  that  in  the  judgment,  either  by  addition' 
or  diminution.  Rex  v.  WalcotU  (a)  Rex  v.  Reed,  (J) 
Lastly,  the  Court  below  should  either  hare  sentenced 
the  prisoner  to  be  transported  to  such  place  as  the  king 
in  council  should  appoint,  or  should  have  ordered  him 
to  be  transported  generally ;  in  which  case  the  appoint- 
ment of  a  place  would  have  been  given  to  the  king  in 
council/  by  the  69 Q.  3.  r.  27.  Instead  of  that,  the 
jud£m£nt  of  transportation  being  to  one  or  other  of 
severat  places  is  bad,  because  the  Court  had  no  power 
lb  appoint  any  place;  and  even 'if  they  had,  still  the 
appointment  would  be  bad  for  uncertainty. 

^Litlledale,  contra.  It  must  be  admitted  that  this 
Court  cannot  pronounde  judgment,  as  the  statute  says 
that  it  shall  be  pronounced  by  the  Court  before  which 
the'  party  h  tried.  But  here  no  judgment  has  been 
given ;  the  writ  of  error,  therefore,  issued  too  soon, 
and  must  be  quashed,  or,  at  all  events,  this  Court  will 
order  the  Court  below  to  give  judgment 

Abbott  C.  J.'  By  the  act  in  question,  two  things  are 
required  to  be  done  by  the  Court  before  which  the  party 
is  tried ;  An  order  for  transportation  is  to  be  made,  and 
thereupon  judgment  is  to  be  given.  Now,  here,  the 
the  Court  made  an  order  not  followed  up'  by  a  judg- 
ment. There  is  no  doubt  that,  at  common  law,  where 
the  puimjnefltVnt>r<&CT  the  record  iot  to  in* 

(a)  4  JM.  395.  (*)  16  £a$h  404. 

Vol.  I.  3  A  ferior 
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I  §28.  ferior  Court  may  be  removed  into  this  Court,  and  we 
may  pronounce  judgment;  but  in  this  instance  we  can- 
not  do  so.  Inasmuch,  therefore,  as  no  judgment  has 
been  entered. below,  and  this  Court  has  no  power,  to 
supply  the  deficiency,  the  propet  course  appears  to  be 
fot  us  pom  to  order  therCouft  below  to  proceed  Xf\  jgm* 
judgment  on  the  conviction,..  .  (  •  ..  ,  .  ,t  ,-,„  r%  i. 
*.....  3ProcedrefldP  awoied. 

,  The  prisoner  was  now  brought  up  bejfcire,  the,  t^e; 

;  Judges  sitting  in  bank,  ,tyy  the  overseer  of  the  lyjlks^ 

'    Woolwich,  on  a  writ  of  .habeas  corpus  issued  tff  tf*S  J^>jrclj 

.•  Chief  Justice.    The  return  set^uttlie  order  made^tl)^; 

court  before  which  the  prisoner  was  tried,  as.&Uta^ 

above.  ,%  .    r 

D.  F.  Jones  contended,  that  the  order  being  insiifii* 
dent,  the  prisoner  was  entitled  to  be  discharged  ;J>wt 
the  Court  said,  that,  as  they  had  already  directed  tfia^ 
die  Court  below  should  proceed  to  give  judgment*  ,tkfyx 
would  not  allow  that  matter  to  be  again  discussed..  M?  ^ 

Jones  then  requested  that  the  prisoner  might  be  fl^,, 
jnitted  to  bail;  gainst  which 

Ltitledal?  shewed  cause;  but  the  Court  thinking  Jap^ 
entitled  to  be  bailed,,  an  order  was  drayvn  ujv  .tfM^taf.i 
should  be  committed  to  $ie  custody  of  fye,  sheriff  p^tty^. 
county  of  Chester  and  constable  ^^ f#fa  ^Gfe&fyi 
to  b*  kppt  in  eafe  custody  flntfl ^e^o^ld  gw?,  Wt fc 
his  per^onM  appeAWce^  ^r|^np|^^4^. 
then  and  there  to  receive  the  j\i^03,ept  of  vth^t  ^purt^ 
the  offence  above  mentioned. 
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Charles  Jones  'against  ^William  Thobnb. 
^pHl$  case  was  sent  by  the  Master  of  the  Rolls,  for  Lessee  core- 

■*■    4,  .   .  i*  A,  .     ~       v'       <•     •  *<„:»'■.  i  •■,  nantedtbathe 

the  opinion  of  this  Court.  woujd  not  do 

At  the  time  of  granting  the  lease  next  hereinafter  ^J^upST' 

mentioned,  Thomas  Posllethwaite  was  possessed  of  the  JJiJllJt^ 

premises  thereby  demised,  and  of  other  houses,  build-  mi&b<•*nwr, 

ihgsi  and  premises  adjoining  thereto  and  in  the  neigh'-  damage,  annoy- 
.,      .      .       .  ,t   ance»ordis- 

bourhood  thereof, '  tinder  a  lease  thereof,  granted  to  him  turbance  of  the 

by  Elizabeth  Doughty,  of  Bedford-row ;  and  such  several  of  bis'teoams, 

adjoining  and  neighbouring  premises,   or  the  greater  of  Ae^gbour- 

part  thereof,  were  occupied  by  his  tenants.  JroJriso  for  ** 

By  lease,  of   the  1st  February,  1806,   Postlctkwaite  ™X"™  **** 

demised  to  the  said  W.  Thome  a  piece  of  ground,  situ-  8hJmld  "■*  P**- 

r  °  mit  any  peraou 

ate  on  the  west  side  of  Gratis  Inn  Lane  road,  in  the  to  inhabit  the 

?      ,  premises  who 

county  of  Middlesex,  with  the  abuttals  and  dimensions  should  carry  on 

certain  specilicd 

therein  mentioned,  together  with  a  double  brick-built  trades  or  busi- 
messuage,  built  on  the  front  of  the  ground  towards  the  IT£en*ed  Tic- 
east,  and  which  said  messuage  was  described  as  the  thkd  {^^"^f 
house  southward  from  Guildford-strect,  habendum  from  Jj^£usines* 
the  24th  June  then  last  past,  for  eighty-six  years,  at  the  lbat  mi*ht  *». 

or  grow,  or 

rent  therein  mentioned.    The  lease  contained  the  follow-  lead  to  be  offen- 
sive, or  any  an- 
irig  covenant  and  proviso:  "  That  he  the  said  W*  Thorne^  noyance  or  dis- 

hfe  executors,  &a,  should  not  nor  would,  during  the  of  the  lessor's 

said  term,  do,  or  willingly  cause  of  suffer  to  be  done,  any  ^^  theopen. ' 

alt,  matter,  or  thing  whatsoever,  in  or  upon  the  said  de-  ySm^^1^ 

m\&&  premises,  or  any  part  thereof,  which  might  be, J^'J^^f 

grt>w,  or  lead  to  die  damage,  annoyance,  or  disturbance  *he  covenant  or 

of  the  said  T.  Posttettooaite,  his  executors,  &c,  or  any 

of  his  or  their  tenants,  or  to.  any  of  the!  tenants  of  Mrs. 

3  A  2  Elizabeth 
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132&  Elizabeth  Doughty,  her  keifs  or  assigns,  In  the  said 
parish  of  St.Pancras,  or  to  any  jiart  of 'the  neighbour- 
hood." It  also  contained  the  following  proviso :  i%  Pro- 
vided always,  that  if  It  should  happen  that  the  said 
yearly  rent,  or  any  part  thereof,  should  at  any  time  during 
that  demise  happen  to  be  in  arrear  and  unpaid,  in  part 
or  in  all,  by  the  space  of  fourteen  days,  or  if  th*  said 
W.  Thome,  his  executors,  administrators,  or  assigns, 
should  happen  to  fail  or  make  default  iii  the  due  per- 
formance of  all  or  any  of  the  covenants  and  agreeftebts 
thereinbefore  contained,  on  his  and  their  part  and  be- 
half to  be  performed,  observed,  and  kept,  or  if  the  said 
W.  Thome,  his  executors,  administrators,  or  assigns, 
should  permit  or  suffer  any  person  or  persons  to  inhabit 
or  dwell  in  or  upon  the  said  demised  messuage,  build- 
ings, and  premises,  or  any  part  thereof,  Who  should 
therein  or  thereupon  use  or  carry  on 'the  trades  or  busi- 
nesses of  a  brewer,  bagnio-keeper,  distiller,  dyer,  pipe- 
burner,  melting  tallow-chandler,  soap-boiler,  farrier, 
smith,  or  iron-founder,  or  permit  or  suffer  a  forge  to  be 
erected  thereon,  or  on  any  part  thereof,  or  suffer  the 
same  to  be  made  use  of  as  or  for  a  spunging  or  lock-up- 
house  or  -sheriff's  office,  or  lottery-office,  or  any  other 
public  office  whatsoever,  or  as  or  for  an  auction  or  sale* 
room,  or  broker's  shop,  or  any  other  trade  or  business 
that  might  be  or  grow  or  lead  to  be  offensive,  at  any 
annoyance  or  disturbance  to  any  of  the  tenants  of  die 
said  T.  Posttethmite,  his  executors,  administrators^  'or 
assigns,  or  his  or  their  landlady,  her  heirs  or  assists, 
then  in  either  of  the  said  cases,  it  should  be'  lawful 
for  Postlethwaite,  his  executors,'  &c.,  to  enter  and to  'Re- 
possess the  same  and  expel  'Thome*  ** 'Thome  'emeftd 
by  virtue  of  the  lease  into  die  possession  of  the  deotised 
5  premises, 
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premises,  and  in  September,  1821,  entered  into  a  written  1823. 
agreement  with  the  plaintiff,  Charles  Jones,  by  which, 
after  reciting  the  above  lease,  Thome  agreed  to  grant 
to  Janes  a  sub-lease  of  the  premises  for  sixty-two 
years,  subject  tp  the  like  covenants  as  in  the  original 
lease;  and  this  agreement  contained  a'  clause  by  which 
Jones  was  to  indemnify  and  save  harmless  Thome 
from  all  damages  and  expenses,  in  case  he,  Jones,  should 
open  the  house  as  a  licensed  victualler.  A  lease  of  the 
premises,  pursuant  to  the  terms  of  the  agreement,  was 
duly  executed  by  Thome  to  Jones,  and  the  said  mes- 
suage or  tenement  and  premises  have  been  opened  by 
Jones  as  a  public-house,  under  a  licence  obtained  for  the 
same,  previous  to  the  execution  of  such  lease,  and  the 
said  W.  Thome  had  full  notice  thereof  before  he  executed 
the  lease.  Upon  these  facts  the  question  for  the  opinion 
of  this  Court  was,  whether,  by  the  granting  of  the  said 
lease  by  Thome  to  Jones,  and  the  opening  of  the  said 
fnessuage  or  tenement  as  a  public-house,  or  by  either 
of  those  acts,  the  covenants  and  provisoes  contained  in 
the  lease  of  the  1st  February,  1806,  from  Postletknaite  to 
Jltorne,  or  any  or  either  of  them,  had  been  broken*  The 
case  was  argued  at  the  sittings  after  last  Easier  term. 

Marryat,  for  the  plaintiff.  The  covenant  and  proviso 
in  the  lease  arc  broken  by  the  fact  of  Thome  having  suf- 
fered Jones  tp  open  the  house  as  a  public-house-  By  the 
terms  of  the  proviso  a  right  of  re-entry  was  reserved,  if 
the  lessee  permits  any  person  to  inhabit  the  premises  who 
should  carry  on  certain  specified  trades,  or  who  should 
suffer  the  same  to  be  made  use  of  for  a  spunging-bouse, 
pr  lock-up-house,  or  sheriff's  office,  or  lottery-office,  or 
any  public  office  whatsoever,  or  an,  auction  or  sale 

3  A  3  room, 


im.      roott,  *r  *  todterWshop?  offta34b«mWihtha^wd^ 
is  des*vths*  ib*jptate  atihiitt  t^  be  iwiKfrI*iptac*«f 
public  w^Ott.    h  th«h  ^ofes  on?it*Wy,'J**r  ttyotatUfr 
trad*  or  taslaem  *ife<i*igfatrt>tf  Sf'fcrow,  wksn* »  Jsfe 
rfftmsfc*,  -df  «ny >4Mt<q^^  ^id^rbtfice  tetany  *f 
4M0  tonsjpttv  <$cc^  ^Jtow  «rpoblio4iott»>tf  *ipl*o*irf 
pttbifcttawtty  stfd  v*ry  Hfc%  W  gps*  <jr"ltwd^  tea* 
anoyaft<»«r  distorbufloeto  tbeueighbours^  Tb***y 
*itoistiii*tuioc  of  it*  being  pkoei  under  th»«*o^trd^f 
the  tns^isttatKvshcws'tht*  it  i*  likely  tobeeoaiean  ns- 
aoyunctto  the  neighbours.    The  lessee  covenant*  U* 
to  da  any  tUBg  which  might  geow  or  lemd  to  the  da- 
mage* anRoyeaocv  or  disturbance  of  any  of  the  taunts. 
A  -public-house  would  neoessarily  produce  inconveni- 
ence to  the  asighbourhood,  by  drawing  to  die  epotn 
large  resort  of  persons  5  which  it  was  the  intention  of  the 
parties  to  prevent    Doe  r.  Keetmg  (a)  is  an  authority 
in  point.   There  the  covenant  was,  that  the  lessee  should 
not  exercise  upon  the  premises  any  trade  or  buuanaa; 
and  it  was  held,  in  an  ejectment  brought  for  a  forfettnrt, 
that  the  business  of  a  schoolmaster  was  a  trasto  Or 
business  within  the  meaning  of  such  a  covenant,  on'the 
ground  that  it  must  be  an  annoyance  to  the  neighbour- 
hood, by  the  disturbance  which  the  inmates  of  die  boose 
would  create,  and  by  drawing  to  the  spot  a  large  tetttrt 
of  persons.    Those  reasons  apply  .equally  to  apoMftc- 
house.    Upon  the  authority  of  4hat  oastY*fae©penHS#Jof 
•  a  pobftohonse  was  a  breach  bpth  of  the  *ovwsat*'**d 

plWiSOW  ■•        •  .    .     <;     U.rt    ,\.     \    ,  ,-,.  t  1 

.   LUtledakf  contra.    It  is  not  stated  in  the  case  that 
the  publip-bausq  in  question  is  an  annoyance  to  the 

(«)"  l  M-iS.96. 

tenants. 
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isfiJife,*jf  these, /****>(*>  ?jfty  rsvipsjfrlic  froasf  might 
-be  «  teutoce  tm>e§e(sifci|tti^  *p&  *  greet  o*nw*mce 
Hn  enethfrfcs^tb^  the  mefom 

mhkk  the  &m*itt4fqe#  thsr the, opening** fttie 
irabfcJaotMeiwtts  any  { ai#ne£eato  to  thfe  ptber/teafclrtsj 
\Hobtyd  3%  i  The  Cow*  ia  .bound  to  consider,  fthja  owe 
.as  they  would  tf  the  plaintiff  bad  <bwfi^«Di<yxtoet* 
far  ^forfeiture,  .and  at  the  trial  bad  pro*td  <*>fr  the 
granting  of  thotane,  attd  thet*gaibUe4i<»isAhadjbm 
opened  ape*  the  premise*]  .  By  the  e*pms,  tent*  of 
the  lease  the  lessee  is  presetted  from  using  the  premises 
for  the  purpose  of  carrying  on  certain  teadetf  therein 
>eonnsetnfed,  apd  that  of  a  licensed  tictaallervia  not  an-, 
dudedintbemnnber*  It  is  true*  that  thereare the  voids 
M  any  other  trade  or  business  that  might  grower  lead  to 
be  offensive  to  the  tenants*"  But  it  Is  a  general  rule  of 
construction  in  all  instruments,  that  where  a  specific 
term  is  need  in  the  first  instance,  it  shall  receive  no  ex- 
tension by  a  subsequent  general  term.  Jrckbkhqp  tf 
Oanttrbmn/%  case,  (a)  Counteu  cf  Bridgwater  v„  The 
Duto  ofBoitotu  (b)  Applying  that  rule  of  construction 
to  the  present  case,  the  business  of  a  licensed  victualler 
does  not  fall  within  the  proviso*  If  it  were  held  to.  fell 
within  those  words,  it  would  equally  extend  ta  the  busi- 
ness of  %  tanner*  a  sbogbter-bntcher,  a  brazier,  or  a 
.,g»nMisaenqfr<Ttarer,  oagrv  even  to  that  of. a  <bomraon 
butcher;  for  in  hot  weather  his  trade  might  become  an 
annoyance  to  his  neighbours. 
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The  following  certificate  was  afterwards  sent: 
This  case  hat  been  argaed  before  us,  and  we  are  of 
opinion,  that  by  the  granting  the  lease  by  the  said  fFiOiam 

wage  or twapem  as  .a  p^^oni^^r^  either  of 
those  a$&  dp  coven^U  pr  pipyis^c^Bta^  ipf  the 
.tape  few*  JK*  been  brp^     . 
r/v  »•         •       '     ,  J,B4jrwiv. 

..    )    r  G.  S.  HoL|o>y©. 
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Henry  Waeter  ahct  Margaret!1  a  Mary  £liza- 
Beth  Warmer, "  Infant,  *b'y  Richard  'Brown, 
'tJfieir'  next  Tfriend,'  ^gainsfjons  "Hi/tchinson 
and  Maroaretta  Elizabeth  a  'Meredith  • 
Warteii,  an  Infant,  by  Jane  Warter,  her 
Mother  and  Guardian,  and  the  said  Jane 
Warter  ; ' 

AND  BETWEEN 

The  sfdd  Janb  Warter  and  Margarbtta  Eli- 
zabeth Mbrbpith  Warter,  an  Infent,  by 
the  said  Jane  Warter,  her  Mother  and  next 
Friend,  agamt  The  said  John  Hutchinson, 
Henry  Warter,  and  Maroaretta  Mary 
Elizabeth  Wabtijb,  Infant*  by  John  Was- 
ter, their  Guardian. 

'THE  Vice-Chancellor  sent  the  following  case  for  the  4.  by  will 
opinion  of  this  Court:  SKS* 

Thomas  Meredith  made  his  last  will  in  writing  of  the  ro^^£y" 
8th  September,  1801,  duly  attested  to  past  real  estates;  **£»  W  ftw- 

ajp<J  aodsufyect 

thereto,  devised 
the  same  to 
trustees  in  trust,  to  permit  two  persons  therein  mentioned  to  receive  two  annuities  oat  of 
the  rents  and  profits  of  the  premises ;  and  subject  to  the  said  annuities  tie  devised  thf 
same  to  the  trustees,  their  heirs  and  assigns,  until  his  nephew  /.  W.  should  attqin,  the,  an 
of  twenty-one  years ;  and  if  he  should  die  in  the  mean  time,  until  his  nephew  H.  W.  ejput) 
attain  the  age  of  twenty-one  years ;  and  if  he  should  die  in  the  mean  time,  until  fcis  piece 
M*  W.  should  arrive  at  that  age,  upon  the  uses,  trusts,  and  purposes  therein  declared^  con- 
cerning the  same ;  vis.  that  the  trustees  should  raise  out  of  the  rents  an4  pspftt*,  to  sale 
or  mortgage,  a  sum  sufficient  to  pay  his  debts,  funeral  expenses,  juicj  legacies ;  ' 


jr.  W. 


ent  nun  arising " 

out  of  the  rants  of  the  same,  in  aid  pf  my  pergonal  eatates  t^.eobjexrt 
Sbc^S-*    fteroto* I dftviaa all *y aaid  mewttag^  jM(k>*c, «tth 

****** w    aritot to Hie  aevend  uses  atid  states,  and  to  and  for 

of  twenty-one        *^ 

y^«,  and  when  ^  aeyeipl  jgUytfa  **! .  fwrpotei  Wwkinilct  pattkb- 

he  should  arrive 

•t  th«t  age,       la*ly  limited  «4  <kdawd,  toutibittg  tte 


him  the   lively ;  that  ia  to  say,  in  txuat»  to- 
remind  pro-    Margftrtfta  Warter*  the  wife  pf  tfoqii  ?fate#ofce3fiar 
MSmah    tffc  tp  take  «tf  cf  ti*  wW.  mmaagaa,  halite*** 

in  their  hands  j 

after  payment  of  debit,  legacies,  &c,  and  tn  the  mean  time  to  place  out  at  tafeivil  the  rents 
and  profits  arising  from  the  estate  for  their  benefit;  and  when  and  asaoonasthe«a^4^.#C 
ahould  attain  the  age  of  twenty-one  years,  or  in  esse  of  his  death,  when  and  as  soon  as  the 
said  H.  W.  should  arriTe  at  that  age,  or  in  case  of  his  death,  when  and  as  seen,  eayffce 
testator's  niece  Af.IT.  should  arrive  at  the  age  of  twenty-one  years,  he  devised  his  real 
estate,  subject  as  aforesaid,  to  the  said  trustees,  their  heir*  and  sasaajns,  so  **A  upsjQ.Jt* 
uses,  Intents,  and  purposes  as  thereinafter  declared  concerning  the  same ;  vis.  to  bis  nephew 
J.  JT.t  and  hU  heirs  and  assigns  for  life;  and  after  the  determb    '       " 


iof  thai  cfcottsv  tots* 

use  of  the  trustees,  their  heirs  and  assigns,  for  the  life  of  J*.  W.t  in  trust  to  preserve  con- 
tingent remainders,  ye*  to  permit  tlwssM/.  IT.  and  Ms  assigns  to  restive  tie  iwbblaid 
profits  for  his  own  use  during  his  life ;  and  immediately  after  the  decease  of  the  said  J,  W. 
to  his  first  and  other  sons  and  daughter,  in  tefl,  audfbr  deferttrfsuch  heue,  toi«?«*f 
his  nephew  H.  W.  and  his  assigns  for  life,  and  after  the  determination  of  that  estate*  Jfe  the 
trustees  for  bis  Hfe  to  preserve  contingent  rttnamdWs ;  and  after  the  decease  of  me  said 
ff.  jr.,  to  the  use  of  his  first  and  other  sons  and  daughters  in  tail  and  m  de&dt  of  web 
issue,  to  the  use  of  Ms  niece  M .  W.  for  m% ;  and  after  her  decease,  to  the  use  of  her  first 
and  other  sons  and  daughters  in  tail,  and  in  default  of  such  issue,  te**+«sa>pf ftp  efesr, 
her  heirs  and  asssigns,  for  ever.  J.  W.  having  survived  the  testator,  died  before  be 
attained  the  age  of  twenty-one  years,  leaving  a  daughter  surririogftm*  CM»  ttuttUbmd 
the  age  of  twenty -one  years :  Held,  first,  that  under  this  will,  the  trustees  took  only  a 
chattdintei^tinth^estalasdeviiisdlotbeav  .  ,■'  .  \*  0  .J  l)>U,  ^4JJM 

8econdly,  That  J.  W.  took  a  vested  estate  for  life. 

Thirdly,  ThsatiMMgnlertookaacetatol* 


Fourthly,  That  B.  jr.  took,  at  the  death  of  the  testator,,  a  Tested  estate  for  lite  > 


remainder,  expectant  on  the  aeaUtof  his  brotbei-/,  ^  end 
and  Issue  mate  of  such  sons  and  daughters. 


annuity 


HOTCBJVMJB. 
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orim*cbarge>of <W»*  t*  b#~pa»  *s  thereto       t*44. 
,  with  poire?  ofesaty***  distifcss  ifi  ease  of       « — ^ 
no»*p*ynientjeiid  open  farther  _o^m 

Nmkm  to  veosive  another  annuity  of  lot**  payable  as 
*hen*nu*Hthmefl,  with  **  like  power  of  distress;  ad 
sefaject  to  the  two-several  an&eitlevf  devise the  said 
messuages,  lands*  fter  to  the  said  A  Vhrke^  Jfc  JUgd; 
end  Jfefai  HmMnmnt  tMr  'Mm  and  assigns,  trtrtll 
my  nepbe*  Joka  Warier,  the  sen  of  my  skter,  the  said  *• 
Margoretta  Wurter,  shall  attain  the  age  o£  twenty-one 
years;  and  ifi  he  shall  die  in  the  meantime*  antiliftfity 
Wfertsr,  the  second  toft  of  the  said  Margoretta  Warier, 
thai  arrive  at  thai  age ;  aad  if  the  said  Henry  Warier 
sUidteiatfaeaieantiiiie,«i*ttta 
JMingaretti  Warier  shatfcefrife  to  that  age;  to,  for,  and 
upon  each  was*  trusty  intents,  and  purpose*  as  herein- 
after  declared  touching  and  concerning  the  same,  that 
they  the  said  trustees,  and  the  survivor  of  them,  his 
heirs  and  assigns,  do  and  shall,  in  the  first  place*  as 
soon  as  conveniently  may  be  after  my  decease,  raise  out  of 
the  rents  and  profits  of  the  premises,  or  by  sale  or  mort- 
gage thereof,  or  of  a  competent  part  thereof,  money 
anfficaent  to  pay  and  satisfy  my  just  debts,  funeral  ex- 
pence*  end  all  costs  and  charges  incurred  by  them  m 
executing  the  will,  and  legacies  of  100L  to  each -of 
them;  and  upon  trust  that  they  the  trustees  shall  raise 
out  of  die  rents  and  profits  of  the  said  premises,  or  by 
sale  or  mortgage  thereof  the  stun  of  2000L,  together 
with  all  oasts  aad  charges  attending  the  raising  of  the 
same,  and  to  pay  the  same  to  the  said  Hemy  Warier  9  the 
younger  sou  of  wy  sister  MatganMaJVatier9  aeseen  a» 
he  attains  t^ag^cf  tweniy^oaa  yea*  >  and  if  my  ssii 

sister 


Tit 


TM  ./:    CASK  iN^EAJBaSERrTREM 

1829.      ■*■'  «W  1»0P»  ^  ^*^'  *•«  t*M><4*i*r ; 

^-^T      child,  that  Una  in  such  *m»  Jtdiras^ity-^ 

T^S*      teaatae  ontrt.ibt  fa**^i*an*a,  «ifd  ppafiM  *f  4*iP*** 

amongst*  aufcb  younger  children,  share  an£  share  alitafc 
idtotn  a*  they  abattt  *M**Up. attain  tlpfe  mpetfme 
ago*  of  twenty*)!*  yeaia;  aid  I  da  hereby  ohaj^aidl 
4nd  event  the  said  frtff^l framfn  tn  end/'p&aDsisea.toand 
with  the  payuient  of  the  same;  and  upon  firthe?  trnst 
than  they,  the  said  trustees*  and  the  aunrboa.oC tfeem, 
his  heirs  ami  assign*  shaU  pay  and  apply  a  proper  sumpf 
dteney,  arising  from  the  rents  and  profits  oi  the  pm* 
antes,  for  the  maintennnee.and  education  of  my  nephew 
JMn  Hbrter  till  ha  shall  arrive  to  the  age  of  tventyfonn 
years;  and  whan  he  the  said  Jakn  Warier  shall 
that  age,  then  upon  and  in  tniat  to  pay  him  the 
of  the  rents,  issues,  and  profits  of  the  pranissB,  if  any 
should  remain  in  their  hands  after,  payment  of  mp 
debts,   funeral  espences,  and  the  sum  of  2QOQL  e* 
SOOtf*  as' the  ease  may  happen;  and  if  John.  Waste 
shall  happen  to  die  before  he  attains  theqge  of  .tatcntjh 
one  years,  then  and  in  such  ease  I  direct  mjtaaidtrair 
-  tees,  and- the  survivor  of  them,  his  heirs  apd  assign  to 
pay  and'apply  a  sufficient  sum  of  the  money  aanngjroffi 
the  senfe  and  profits  of  the  said  premises  for  tfre  main* 
tenanoe  and  education  of  my  mphewMewy  ftfzrtp:  till 
he  shall  attain  the  age  of  twenty-one  y  earn;  and  when 
Henry  Warier  should  arrive  at  that  *go,  then*  upon 
trust  to  pay  him  the  rest  andresidueiof  the  ssntsr  issuer 
*nd  psofits  of 'the  said  ptwrfaw,  4f  fany  sl^aM  Aemajnin 
theta hands, after  payment  aad,4ati*fectiqn,rf  Wfjftft 
debt*  and  the  >  money  inte»4<4ify^ 
'a*  children 
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Uirociuiuar* 


ehgfteri  **i&>mtift  ?mm  ifi**lb  meantime  to  place  tat  l€£$ 
thefeoney  fcrftf^feyi*  tfce^r^iW  rtnd  pr«6t»  df  the  saift 
probises  at  itfafotftM  datetowinfrand  adfrtfrtage;  ami 
wttei*  anda*  saonra*  th&'aaWPJMn  JPkrfsr  UmU  attabtf 
die  'age  ^of  ^wttitj^one  yean*  or'tewe  of  hi*  daatby 
when,  and  as  booh  tfs  *he  riaid  Henty  Wetrtir  shall  *fti*e 
at  tbatf^ge,  or  m  ease  of  his  death,  wbefl  dnd  aeeddlt 
as  the  dbugbter  of  the  *£A>Mar<garetta  WaHe*  shrill** 
rite  at  the  age  if  twenty-one  years,  i  g*r*  *atod>de*ie* 
my  said  o*er  uiessfetges,  landcy**,  *kh  their  rtspefeL 
thre  apptirtenancev  "siib|efc£  a*  aiteeaftid  to  the  'tail 
trusteed,  their  helm  attd  aesighs,  to,  -for,  and  tpotvoufc 
nsea,  intefcts,  and  potfpoaedafr  hereinafter  declared -*tam* 
cernfaig' the  same;  Aatbtosay,  to  the*  use  of  my  eaM 
nephew  JtknWarttrs  Ms  *eh-s*nd  assign  for  iris  UK 
Without  impeachment  'of  waste;  and  fwd  mid'  inane* 
dtetely  after  the  (ktenmnathro  of  that  estate*  to  the  nee 
of  the  said  trustees,  thrfr  <heii»  and  aligns,  for  end 
dnring  the  fife  of  the'sakl  Jbfet  Watitr,  in  trtife  oikly  to 
preserve  contingent  Uses  and  estates  from  being  bamd 
or  destroyed, and  for  that  purpose  to  mate  entries,  &ct$ 
yet,  TieYerthdess,  in  trast  to 'permit  the  said  iJMailferfer 
and  his  awigra  to  take  tb*  rents  and  prafits  theraof  >to 
Ms  add  their  Own  use  and  benefit  daring  Iris  lift,  and 
ffottt art  immediatriy  after  the decease of  ttae siridcfei* 
Wafer,  to  the  tweof  the  first,  second,  thfard,  and  all 
slid  etety  ether  dm  ayd> ton* of 'the  body* of  the  «aid 
Jbfot  JPaHen&wto&ly  isguiogv^^^^  wwassireiy,  a*d 
mretneiAder  'as  !*hey"feati  "every of  then*  shall 'be  in 
^ribrity  6f4^^seM*rfftjM*ff  age,  askdtfthe  septa* 
and  respective '"laMM tnat»  of-ihtt  and  tikir.  resffeetfth 
body  and  bodies  lawfeli^ikdng,  «he  -elder  ^&acb*to 
''"•  and 


JfcrrciiitftQ*. 


WS<      •*  «%  «edi*her*ebs  ijrieutfihiv^mty^^ 

always  to  be  preferred  and  to  take  before  die  yotfqgitf 
oCtfaea*  (Mbtalhajfee  itatedl  bia  dwhthstebidyAd 
batim  hmta&i'&9d>  ha>  daftsdfc/#£i*n^i*s«s  wth^ 
qttttf  tt^6a*r  iujfand^thfcdp  mMhayssiitgii}  whet* 
dMgfttir ^wnd^ughtatribf  d*>body*ftj*64tf*  JNftr 
Ifer**  ljn^^iimrmgv^TenJl^  aikofceisttWy,  fadltfr^' 
fflaindnr  irnr  aftiriiiriTty-j'*»  lQBemionm^s  ttrtfcettai^ 
and^rtde&oitof  rach  issne*  t^  the  aterfi»y  k^pta^ 
£faw^JTiw^r5  the  secotocL  eon  of  <h* ^^  *M4A^WdN! 
Jftrter*  And  bis  assigns  for  lift/  wkhout  iape*chm«*-df 
waste,  and  foam  ana  immediately  after  the  detemdBattar 
of  that  estate*  to  the,  use  of  «d  trustee*  ibeirhfeto  ' 
and  assigns,  for  and  during  the  life  of  the  said  JSBftiy 
¥hrter%  in  tmst  only  to  present  contingent  useefcftd 
estates  from  being  barred  or  destroyed;  and  from  «rf 
after  die  decease  of  the  «ssd  Henry  Warier  r  t»tb**fe 
of  my  soaB>and  daaghtew  in  like  manner  as  to  the-aon* ' 
and  daughters  of  Mm  Warier;  and  in  ckfruk-of  toeh> 
issuer  to  the  use  of  my  niece,  the  iast4»m  chid  of  rap 
sister  jfarymflrta  fffofer*  who  was  born  m  .Jqfttt/lmtj 
and  her  assigns*  for  life*  without  impeachment  «>f  waste, 
and  after  her  decease  fe>  the  use  of  her  sons  and  daugh- 
ters, in  Kke  manner  as  to  the  sons  and  dangttfi*»*f 
John  and  Henry  Warier  ,  and  in  default  >ofi  such  fanti, 
to  the  use  of  my  sister  the  said  MtwgattttA  fffertoyfeAr 
hem  end  asugns^for  ever,  and  to  aid  form*  <#hcrtife6y 
intend  or  pnrpow>  whataoemv  Hiasttthgn  ftHtfwed  * 
proris^b^  *hioh  every  pewi»  t§;Ms< 

estsit*  jvba*dteofted  to  take  mpcrn  Jriflfcetfiihc  nato&tff 
Afa*^  ^<:to^*Ai^ 
place  of  residence;  ^mliihe  Ottawa*  to  berWfc'^Rb 

respect 
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hr^htafttitahdbdi  ahl  l»I«di  agvti?***  *ndihi* 
Willi  w  vnnt&tyhtendatok  <m  thetfl*ttf»*S  Wfep 
i*  tfee  QowMHryiCofiBfe  <£^4bpfc'  t*B^JPdtf«rf 
4toga*tffo< >Mft«ttt:  JH*  l-Bs***  IfeitMlU'iiiQMm 
(u*Ytbt:*fll  ctifehJUa  ifbrtrr)  tfa^tUett^  JAw$» 
Tfttfer^fair  second  son,:  W<n%krMn-mtylMm** 
^ftytheirdanghterj  all surracdrhg tMtiort  1J8K**** 

vfoetf  jta  testator*  tafr  A  l&rfe  and  2.  Uopl  mk> 
bpth  #in<*  died,  and  the  and  Jt  Hutdumtm.  issues* 
the  otily  sarvirtag  detisce  of  the  testator1*  said  Mai' 
estates* 

1  John  Richard  Meredith  Wariery  on  or  about  the  6tfr 
4»t#,  4817*  departed  tins  life  without  baring  attained 
hit  age  of:  twentjHDBe  years,  leaving  Margarita  Eliza- 
beth  MavdM  Warier,  his  daaghta©  and  only  ebUd  and 
heiratlaw,  him  surviring;  and  tetters  of  administration 
of  the  testate  and  effects  of  the  and  John  Richard  Mere* 
d^J^oi^^have^iiacaiMs  death,  been  granted  to  lAn** 
Warier*  whs*  it  now  his  legal  personal  reprsesntatWei  - 

The  said  Krnry  fFar^r,  named  in  the  will  of  the  tea- 
tator*  attained  h*  age  of  twenty-one  years  on  the  16th 
of  #«**ifa*  lft2J» 

The  qu&tioaut. for  the  opinion  of  the  Court  were:  • 

Fjast,  Whathev  JL  XarA*  R.  Uoyi,  qod  Jt  Jfi*- 
cAfWoMook  any>;and;^hat  ertate^in  the  estate  devised* 
to.tfrein  blithe  ^ofrAeitcataAar,  Tko*uuMeredith?<  ■ 

€temd)y>  WhellMA  upon  the  tcsta**^  death?  ***** 
IUfikm4iMet^Mk\Wn^  *ha*t*stat*v  >W 

th?  f^jdwsed  ^tatewattd^pBtfaiiasi?  ,   >  .■  ^     to  v>ca 

-  .   Thirdly, 


-*H 


iGMrifcBPnftM*" 


^~^  Warier  the  infant,  took-  aay;1  laM1Hvltft?  estate,  in  ifce 
«^       sdid  d0vis*t>ttttf*4^^  iW 

period?    \       "  ■■         ••  ■ '  •        ■'". -*i  ■  •  -- 

FWrtWy,  Wheflw  «p»nfce«tftf  testetor's  ifeatfc, or 
npw  >tt*  d«*  tf  Ae  atffrUHKt  hhkiird  Mered*}* 
m*r,  toldftftke  iigte  of  t^iity^he,  ^'  sSfti  Xfenny 
Mta**<to*k  tfcystfd  whs*  estate  4n  ^tt&<teWfcff 
est^jMffetf**?  '-';m-  -v    " 

*SiMilyy  Ift  c»fe  the«otirt  shorid  be  &  tyinton  that1 
th****.B.  Tofet  B-Uotfd,  wad  J.  JftOekhwrn,  too* 
tteffee  ftt^tfee  Wd  detiaed  restates,  in : which  case  the 
s*tf«ta4,  third,  emUburfh  questions,  as  above  stated,  will 
not  call  for  any  answer*  then  assuming,  for  the  sake  of 
the  question,  that  a  chattefcinferest  orilypaWd  to  the 
said  B.  Yorkey  E.  IAoyA>  and  J.  Hutchinso^  what  estates 
or  interest*  -severally  did  the  several  persons  take  who 
ore  named  in  the  second,  third,  and  fourth  <JaestidAs  ? 

This  case  was  argued  at  the  sittings  after  last  Tfitory 
term,  afcd  it  having  teen  previously  intimated  that  it 
involved  a  question  of  some  dMfictttty,  the  Ldrd  Chief 
Justice  attended  on  the  day  when  it  tow  argued. 

PresMn.    The  trustees  took  in  the  first  iiftstfnde  a 

determinable  fee,  and,  consequently,  the  subsequent*  gift 

to  them  to  uses  was  a  gift  to  arise  on  the  ev&it  thrit'  &e 

fee  ffrefiotuly  giveh  should  determine.    It!  Would  de- 

tdnttrari  ifdofm  attained  tweAty-one,  but  if  Jbh*  dted 

undent #enfy-orte,  then  if  Htnry  ehoiild  attain  twenty 

on*;  arid  if  iftnfy  should  die  under  P*^-adk"ib&lr 

MorgwtHa  shodd   attain    twentjMtoie/    In^cie  ti* 

trustees  took  a  determinable  fee,  the  4oeseq*4ttce  is 

that 
1 


HtfVSaiMMMv 
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that  ajl  the.sQbsQgqent\  JfaiitaJtais  were  to  operate,  and  IMS, 
would  arige  by  executory  devise.  .  No  (pft  whatever  of 
tbefeewoujd  hft*e  taken,  *0ect ;  under  the  will,  incase 
all  these  three  persons  had  died  under  twenty-one;  It 
is  clear,  that  tjie  trustees  wore  not.  to  take  the  entire 
.fee  simple,  at  all  everts*  bat  for  a  limited  purpose 
only,  determinable  when  John  should  attain  twenty- 
one,  or  Henry  should  attain  twenty-one,  or  Morgan 
retta  should  attain  twenty-one;  when  any  one  of  these 
three  persons  should  attain,  twenty-one  the  devise  to 
uses  was  to  arise.  The  intention  is  simple,  though  in^ 
correctly  or  inadequately  expressed.  The  object  of  the 
testator  was  to  provide  trustees  for  infants  who  were  the 
objects  of  his  bounty  during  their  minority.  Beside*, 
if  John  had  attained  twenty-one,  in  that  very  moment 
the  estate  pf  the  trustees  would  have  ceased,  and  the 
ulterior  limitations  contained  in  the  will  for  the  objects 
of  the  testator's  bounty  would  have  vested;  and  then  the 
trustees  would  have  become  trustees  for  his  life,  for  sup- 
porting contingent  remainders,  expectant,  on  his  death, 
and  not  trustees  of  a  fee.  It  is  incompatible  with  their 
having  the  fee  simple  that,  by  the  subsequent  parts  of 
the  will,  they  should  be  trustees  for  the  life  of  John,  of 
Henry,  and  Margareita  respectively.  It  is  a  necessary 
consequence,  therefore,  that  they  must  have  taken  a  de- 
terminable fee  or  other  limited  interest  only. 

Secondly.  The  trustees  took  a  determinable  fee  and 
not  a  chattel. interest.  The  gift  is  to  them  and  their 
heirs  until  John  should  attain  twentyr-one,  and  in  case 
he  should  die  under  twenty-one,  then  until  Hemy  should 
attain  twenty-one,  find  so  on.  Now  a  .gift  to  trustees 
and  their  heirs  until  a  person  shall  attain  twenty-one 
may  be  a  determinable  fee,  and  there  is  not  in  this  case 

Vox.  I.  SB  any 
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foy  reason  wby  it  shonkl  be  mutinied  ft  IPve  *  :- 
(interest  Indeed,  there  is  one  oagqtt  reesoii  why  the 
trustees  should  take  *  determinable  fee  rather  than,  a 
chattel  interest.  V  tfcep  take  *  ctyatte),  Hrteres^  tb<n 
on  their  death  their  ^cea^rs  W9|tl4  bepoqae  trusts- 
The  testator*  however  hfs  given,  the  ea$ate  to  the  trufr- 
tees  and  tfhefr  A  w*  The  effect  of  a  contraction  whi^. 
would  give  the  trustees  a  chattel  interest  would  be  to 
change  the  character  of  the  succeeding  trustees,  frpm 
heirs  to  executors*  It  is,  by  the  rule  of  law*  impossible 
that  the  trustees  should  have  an  estate  to.  them  and  their 
hdrs  during  a  minority,  unless  that  estate  be  for  life 
or  in  fee.  It  must  be  an  estate  in  foe,  uplesait  be  clear 
that  it  is  determinable  at  all  events  by  death*  A  gift 
to  A.  and  his  heirs,  until  Bf  shall  attain  twenty-one*  is 
an  estate  in  fee,  to  become  absolute  if  A  dies  under 
twentyrope;  while  if  it  is  to  be  cteatfr  cdtatod  from, 
the  words  of  the  gift,  that  the  ioterofc  is.  fc>  oeas*  qa 
well  by  death  as  by  minority,  then  timet  «  aa  estate 
for  life.  Tracy  v.  Lethdier  (a)  is  aft  authority  to  shew 
that  the  gift  to  the  trustees  is  iq  this  case,  a,  determin- 
able fee.  That  case  has  not  been  correctly  represented 
by  $earne(b) ;  for  no  remainder  after  a  dettnnbpbk 
feet  though  given  for  a  particular  purpo^  can  be  xestefh 
And*  indeed,  the  report  of  that  case  by  Atk>  shews  that 
the  limitation  over  vested  only  after  the  prion  intenst 
bad  been  defeated  or  determined*  Thus  iWy  v. 
Letkutier  is  not,  as  generally  supposed*  aa  aapnaty  on 
a  departure  from  principle,  hut  consistent  w&th  the  ^tflta 
and  events;  and  the  doctrine  oC  the  court  m.emtU(ft 
only  to  the  limitation  over  after  the  svejtf  bap  Wpfttedi 

(£  S.4*.  774,   4»k sp*.  (6)  Catygj  $gfc*ft  «*.«»* 
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and  It  is  ooristttent  with  principle  that  tne  ulterior  gift  1S25. 
shotikf  have  conferred  a  contingent  interest  while  the 
determinable  onV  .continued,  and  a  vested  fee  after  the 
determinable  fee  had  ceased. '  In  the  case  of  Wright  v. 
Pearson  (a)  Lard  tiartkricke  declared,  that  a  gift  to 
trustees  and  their  keit*  ettild  not  be  a  chattel  interest, 
became,  m  the  event  of  die  death  of  the  trustees,  their 
executors,  instead  of  the  heirs,  would  be  the  trustees, 
which  was  contrary  to  the  express  intention  of  the 
testator. 

By  the*  terms  of  the  will  the  estate  to  serve  the  uses 
was  to  arisen  first,  when  John  Warter  should  attain 
twenty-one.  He  has  not  attained  twenty-one.  That 
event,  therefore,  has  failed.  Secondly,  it  was  to  arise 
when  Henry  Warter  should  attain  twenty-one^  and  that 
event  has  happened.  The  ease  of  Qoodtitle  v.  Whitby{b) 
»  not  applicable  to  the  case  before  the  Court  That 
case  and  other  cases  of  the  Kke  nature  establish  the 
general  principle,  that  a  gift  during  minority,  with  re- 
mainder to-  arise  at  the  end  of  that  period,  and  when 
the  prior  gift  is  to  determine  as  well  by  death  as  by 
minority,  confisn  a  vested  remainder.  Here  the 
estate  of  the  trustees  was  not  to  determine  by  Ae 
death  of  John  Warier  under  twenty-one,  for  If  he  died 
under  twenty-one,  the  estate  was  to  continue  till  Henry 
attained  twenty-one!  add  if  Henry  died  under  twenty- 
otte,  it  was  to  continue  until  Margaretta  attained  twenty- 
en*.  That  peculiarity  distinguishes  this  case  from 
aft  former  cases  on  the  subject  Join  Warter  therefore 
did  riot  take  a  vested  remainder;  he  could  not  have 
any  vested  interest  before  the  trustees  took  a  seisin  to 

(oj  Am& fttf*.  (5}  l*«rr.«* 
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in  the  lifetime  pf  tfcfc  whi^he.^^iUKto, twmtjr- 
ojoi^      lone.    They  must  hav#.  b»4>tbe  ,legeLftp.  as  davisees  to 
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uses  before  the  uses  cpuld  b$,  jroputed  by  the  statute 
Stan  ,if  Join  had  died  under  tweuty-one,  wjthput  ba*~ 
ipg  ia^vfl^  lafamy  could  oof  have  been  in  posaessian£»r 
bis  life,  by  virtue  of  the  gifts  in  this  will,  while  he  was 
a  minor,'  because,  from  a  preceding  part  of  the  will, 
jthp  intention  of  the  testator  is  dear  both  by  this  lan- 
guage he  has  used  and  the  purpose  he  has  dtPtatieV 
/bftt  the  estate  which  he  had  previously  given  to  the 
goatee*  and  their  heirs,  wW,  &c»  should,  np$wftbat*jti- 
iflg  John's  death  in  bis  minority,  continue,  for  ^pur- 
poses expressed  with  respect  to  Henry,  and  as  a  fond 
for  the  payment  of  debts  and  legacies:  and  it  ia  a  cir- 
cumstance in  favour  of  the  aijgument  that  the  gjfis 
were  contingent,  that  the  estate  of  the  daughter  jpast 
have  been  suspended  until  twenty-one,  for  the  inter- 
mediate rants  are  not  given  to  her. 

There  is  nothing  in  the  will  to  shew  that  in  the 
*vent  of  Jthn  Wmier>%  having  a  son  or  daughter,  the 
.fee  to  serve  the  uses  should  arise  for  the  benefit  of 
the  son  or  daughter.  This  was  a  question  in  the 
case,  and  material,  because,  although  a  daughter  was 
born  and  survived  the  father,  and  is  now  deed(ft)> 
still  if  she  had  a  vested  interest,  the  rents  and  profits 
would  for  her  time  belong  to  her  personal  represent- 
atives; however,  John  did  not  take  any  estate,  because 
be  died  under  twenty-one,  and  the  daughter,  did  not 
V*ke  qny  estate,  because  rhe*,  fajb^r..  dfe^  jjpder,  that 
,ag<».    Now,  althpi^h  the  words,  of  the.  will,, as  tbgjr 

(a)  It  wu  slatsd  by  counsel  that  /.  |*Vs  daughter  bad  died  pending 
thtiuft. 

respect 
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mpeot  the  sdhfa  of '  Ae  titistdes  frtftti  the  finite  at  whi*       1 843. 

the  seisin  *as  tdwiss,' j&ay,  of  themselves*  be  sufficient      "" , 

«  gite  the  daughte*  a  'Vestetf '  ittterest,  yet  ft  appears       ^^ 
Attn  the  context  and  ^lati  of1  the  will,  that  St  was  Ae 
fotehdOn  of  the- tester  thaf*e  should  not  have  such 
Vested  Interest  dn  the  death  of  her  Mher  JoJin  before  lie 
attained  the  age  of  twenty-one.    The  testator  was  making 
a  provision  for  John,  and  for  Iris  maintenance,  and  for 
life  accumulations;    The  intention  was,  that  tfjt&n 
died  under  twenty-one,  Henry  should,  while   under 
twenty-one,  be  entitled  to  the  rents  and  profits  for  his 
maintenance,  and  to  the  accumulations,  he  being  also  a 
legatee  of  those  accumulations  in  die  event  of  John's  at- 
taining twenty-one.    Taking  these  two  clauses  together, 
and  comparing  them  with  that  gift  to  the  trustees  under 
which  the  uses  are  to  arise,  the  intention  of  die  testator 
is  manifest,  that  all  the  interest  intended  'for  John  and 
his  family  should  cease  from  the  moment  at  which  he 
died  under  twenty-one;     If  that  were  not  the  plan  of 
the  testator,  this  consequence  would  follow.    The  exist- 
ence  of  a  daughter   of  John   would   have   excluded 
'Henry  from  a  right  to  maintenance,  and  from  the  benefit 
of  the  accumulations,  and  still  the  daughter  would  not 
have  been   entitled  to  them.      She   could   not   take 
diem  because  the  seisin  of  the  devisees  to  serve  the 
uses  was  not  to  arise  untfl  Henry  attained  twenty-one, 
and  consequently  there  must,  in  the  mean  time,. have 
been  a  suspension  of  ownership.     The   testator  must. 
have  intended,   that  if  John  died  under  twenty-one, 
Henry  should,  from  the  moment  of  his   death,  be- 
come entitled  to  the  rents,  and  if  Henry  died  under 
twenty-one,  that  Margaretta  should  become  entitled  to 
these  rents,  and  that  the  estate  for  life  should  vest  only 
3B  3  at 
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— <-.i-  »jrii  tMjainrini  toitbkifiuriditotiitt  1 

i»theesdy  wWiitibli»pfbe^Ubd«M,i Willi  laqgi«»ipit 

tbe^ill-  i  Tfaawd<m)tktiyi^prwwnn  i»*b^witt  Aw 

which  ft'4^fa*.^lhatEd;.ftlb^ 

JWn^thoald*  trirea^eaae  Jdbrdied  surd*  twenty-one?/ 

but  there  jp  an*  express  pwrfeiov,  4)^-jMm^^h0okl' 

telle-  thfc>***s,<  end  contoqaendy  fae*»  *»  right*  efi 

himatf  *>d  faiOty  «t*km&d aa  ewaaJfehMKadasdar 

twenty-*!)*    Thftefbre»as4ltedaiaBl^^ 

takfen  any  beneftt  while  ifti^'fi^  inider^twmty-a^*^ 

JMi  h*l  died  under  twenty-drie,  if  fetitw*  froee  the< 

context  and  plan  of  die  will*  thai  the  daughter  mm  e** 

chtdedby  her  father**  death  under  twenty*on*  other* 

wise  thU  absmdfty  would  follow )  tb»  daughter's  rigbk 

would  depend  entirely  on  the  contingency*  of  JEfcnr/tf 

attaining  tw«ty-on<*  and  that  contingency  wae  tof  be 

for  his  advantage,  for  be  was  then  to  become  Aeoamerri 

aa  the  event  has  happened,  his  attaining  twenty-one' 

would,  by  a  different  construction  rf  the  will*  havetfcil 

aflect  of  completing,  not  e£  excluding  her  tide.    Iftbb 

had  been  a  gift  to  John  and  hk  heirs*  determinable 

on  J<M*  death  under  twenty-one,  it  is  quite  dear  tbaT 

JM*  and  ell  his  descendants  would,  by  Ms  death  under 

twqtty-on*  haw  been  excMed;  and  the  ctyeet  of  the* A 

gift  might  be  to  ittclude  the  im*e  of  those  ^who  sfaewhT 

npny  under  twcoly-oa*)  and  die  hmgtuge  *f  the  will 

cnriespfrads  wHh  and  may  f^eem^i^ymuak^x^KX 

Attuning  that  tbt  tins**  totk  ^tity  *<"*h*ttfr' 

interest  distinct  from  a  seisin  to  serve  the  use*  then 

as  Jefet  died   under'  twentymo*  they  ti&ver'  took  an 
9  *    d  .  csta|c 
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bBf^e*,*aa>*HaeB^))<^te^ytf:  lifer.   «tbi      At 


U»irtl9i»,'tbdiJi»lrAei4a*)^ahiWlh»-Btt-<t»»lute  legal 
fet)^«aa*ei]tteetelWottid'  'be,.<Aat  -Ae-bttieWUi'dt-. 
vistaa*  xM«H^1Itt«(iiiefrf^«hBbia.i«tere*iiTtut'lf,iie 
taastaeh.'tetiL  anl}*-ch*tlei<  interest^  tfcen*  tfaolqgal'  £e* 
*)tmld-«%*up^l)r«*euiil  4b  the  van  wbeti  aliker  of  . 
tfa  th^pec»«iiaa4taintdtwenty«mfc    IHs  quite  ctauv  . 
that  by  the  JMenti**  A*  chattel  fatten**  wa*  toooitinob: 
diatifaaV  attd  A*  »  dMoot  potpett*  vii.  for  tffc  pttfaoafo 
o£  aatiatetoaat*  paying  the  dp©**  and  raising  tfce-f 
portions.    ThfcrbUiwiMyiotWrtiftdltbrttfcefee-rfflib 
trattes»*houM  -arts*  until  Jfem*  a*  £fcftty»  tot  tin)  drfugtVi . 
tet)  aaouki  attain  twenty-one.     This  B  trident  from 
tttteiMteatofthewilk    Bid  the  gift  been  id  the  tros- 
tatts  aneVtiuar  btirtj  for  Certain  purposes -confined  to- 
JMrt  alone}  UW*ittoay  be  conceded,  that  m^r  audi 
a  gift  to?  trustees  dating  infnbrity,  and  aftecfrard*  td.. 
than  fat  fig  an  nbatatinUig  tiK^-orie,  the  fee  woold, 
on.  the  authority  of  Borattoii*  ease  (a)  sad  Goodtitie  v. 
W»e%(%na^t»ab  a  tested  inter***.    Bbt  that  is  not 
the  nature  of  this  gift,  becaUse  Jh*ft*s  estate  is  only  to ;. 
asfcsj  m  4MM  of  talfe  ctents*  and  not  at  all  event*,  i 
Staty  vitnei  tettalnder  is  an  estate  which  exists  at  aft* 
«WM*>  bM  an  estate  W  ante  on"  ode  of  thtee  events,  is 
decaa  eiute  to  exist  at  att  evebts.    CAajfeyJf.  Sop-* 
rating  the  li«M»ati«  had  faafcn  to  the  trustee*  ntiul 
^^  should  att«&twtfrtjK>ftei  kidaaJbArt^auaJfiingr 
twentr-eno,  AndiaJM^ilfc  rerteinilfcr  to  fajt&at  and., 
otto*  am*  wfr*  {jaajfautftt,  tp  liia  daughter  in- tail 

■    •• '     /-»  i'  '»'*j  *>**">'  K-i  -i'  "•-   ;    .-»?*..'  <'»  t<  mj'"" 
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^j^L     wwW  ha,w<JM *  ^^l^otfiiwrt(tavA)i*a€*  epulis 

$fef  n,  dq^kin^  $?,  lifiy  w^tfe  reminder  to  hi*  t&rstja$d 
pflhtr  seas*  .but  if  Jfc&a  <2iaZ  under  iwaikHone*  then  t# 
id^tfcjf^  ^unlMf  JElbsiy  fibpi|I4,Mteia  twemy-iaae,  then  t» 
Jl#,^v«i4 jfcber  «»s  ,of  H&tyM  t#il  wale  ?}  Thai 
jypuldh**  cqntiggatf;  interest.  A  gift  during  JWWftf 
is a  ^{ift  which  is  to  detejrjiiine  at  all  events  by~dea{h, 
and  agift  over*  on  the  determination  of  that  estate  mj*g 
be  a  vested  remainder ;  but  if  any  other  event  is  con- 
netted  wifh  that  tirciumtance,  60  that  the  ownership, 
may  be  suspended,  the  interest  is  not  a  vested  re- 
mainder, because  there  may  be  an  interval,  daring 
which  there  may  not  be  any  ownership,  while,  if  tbe> 
estate  or  interest  be  vested,  no  such  interval  pan  exist, 

Hodgson,  contra,  made  two  points*  Firsl,  thetnute* 
took  an  estate  in  fee  simple,  or  a  power  to  sell  or  to 
mortgage  the  fee  simple,  or  at  least  to  charge  any  portion 
<$,  that  fee  simple  for  the  purpose  of  executing  any  of 
&e  trusts  reposed,  in  ttpin.  Secondly,  if  thej  did  no* 
$^&e  M  they  took,  ft  pwtiwlar  «fefe  qapaWe  of 
J»4b&  %  fSW^lm  <  *  regjaind^,  WAN**  fee  jfe 

#pW%^  . .  ..    . 

expenses  and  debts  to  be  m^k¥&e>t?*M^<^jm^ 
c'utors ;  and  for  that  purpose  he  charges  his  real  estate. 
But,  although  a  mere  charge  might  secure  the  payment  of 
'<uiMxr.K  10  the 
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thedebts, *  wottfchiotdoso  by  &*ageMy  ofthetmalee*       IMS. 
wfcfehis'thedtelai^iMfl^  There*      - 

WAATnt 

fere,  hi  orderto  raise*  mme^  <ferthe  payment  df&bta,  the       a^ 


tiwtee»mu#bi^t4^flte't^t<ee.»  »  they  did  net 
take  the  fee,  4fcey  ofaly  Wolr  a*  et&totfefenfrinabla  upon 
a  minora  attaining  hi*' Ml' 'age*  wfefich  would  not  be 
en  estate  upon  which  mofc^'cotddto-nri^fcy'flnevt* 
gage,  whieh  is  the  paMietlar  mode  pointed  out' by  the 
testator.  The  testator  next  proceeds  to  devise  hie  estates 
to  the  trustees,  *e!i  hem  end  assigns,  to  the  uses,  upon 
-the  trusts,  and  for  Hie  purposes  thereinafter  mefetfoned. 
The  trustees,  therefore,  were  to  take  the  fee  for  the 
purpose  of  executing*  the  trusts,  as  well  as  serving  the 
uses  afterwards  created.  Then,  after  giving  two  an- 
nuities, he  devises  his  estates  to  the  trustees  until  John 
Warier  should  attain  the  age  of  twenty-one  years;  and 
if  he  should  die  in  the  meantime,  until  Henry  Warier 
should  attain  twenty-one;  or  if  he  should  die  in  the 
meantime,  until  Mctrgaretta  Warier  should  attain  twenty- 
one;  upon  trust,  that  they  should  raise,  out  of  the  rents 
and  profits  of  the  estate,  or  by  the  sale  or  mortgage 
thereof,  money  sufficient  to  pay  debts  and  funeral  ex- 
penses. They  are  further  directed  to  raise,  by  sale  or 
mortgage  out  of  the  estate,  two  legacies  of  lfKML  to 
the  executors;  another  of  90001.  to  Henry  Wmier;  and 
in  the  event  of  the  testator's  sister  having  other  children, 
60Q0L  In  order  to  enable,  them  to  raise  these  charges, 
they  must  have  taken  the  fee.  The  case  of  Doer* 
Simpson  (a)  is  distinguishable  from  the  present  case,  be* 
cause  there  the  trustees  had  not  the  power  to  rake 
money  by  sale  or  mortgage. 

,   .     (»)  SAtfjlfiB;  .  t 

Secondly, 
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Wjmurk 
Hatcmxtot, 


7»l>  v    :CSLBMfr«Atolb®fiittfam  «< 

a«*  4ttp^4^  u^lijqmd^hm 

JferAtorf*  vtike$al  tbestestrt^ds^tafcfrhl*  U«fci?t» 

^^d>Me  'ft*fri1ta*<*^  j^i*ttd«fc*i*a 
t*K*ltiJi<nitoj  th*  ct^iMor^v^^tiM^iiibtft'  1mA  < 

attd  «*!**<  JaVdMidil  «du*toiifaftt  ag»$  ttarike***!- 
tatbt*  trt&tt  tint '  <K  *tanid'eij<»y  Aw  hade  Mi  Mm  ini ' 
htifceto  ftt  >«¥er;   It  *ti*:heW>  tfai* J/j*ookv«  nested 
reftbrifider,  tifpttttot^Jhepiftalltf  estates  *  A  and  * 
bit*  Wife  afld  tottoexefatoTa,  art  tta  Jesttrt*«4s  hatf  > 
to  b«  ft  <fc*tfel  ifltettst,  d^UUhlMlAt  ^A<»  wins  £6. 
attittned-  twt*ty4M  jmt%  ©r  tit**  he  dtod  audep 
MMtjMDM  y«m%  trtfteh  ettat  happened.     Ifa  JleW 
jWI  v,  2>»g^(*)»  thfttre  Wfts  ft  devise  to  ds»  Mdnh 
wife  Dili  Mi  soa  ahoald  ambt  .ftpeaftpuette  j)aal%  aod 
wbfcn  he  should  alto*  that  age,  the*  to  tba *es*smdhHi 
heli*.    The  son  died  at  the  age  tf  thirteen  yean;-  as* 
it  was  held  by  Lord  H*rtMck4  that  th*  irisV*  estate 
dmeitidtttd  upon  bb  decease,  and  the*  tkettesftflends*! 
retted  in  die  son  on  th*  Itstatort  death,  ftsjl  did  mat 
espeotthe contingency of bh atttitiitig twenty^m*  fhd* 
ddcistai  was,  that  the  pturtknkr  aetata  detenancd  m< 
thtdeatfc  of  the  son  unlet  toentyoaie*  aadtbotafcredisrf 
that  estate  was  a  chattel  it>tei**t*  Cfl&ty  h  DoeliU** 

6y(tfc  tmdifc*  ▼.  Lia{d\#ts  afttfcc»ide»td  th»B*mecflb0t> 
otriy  *idi  #fte  dttfereuas  ve»y nwtcdftj^g  ihin  uasm  IsV- 
UM»  tfWlstttUK^ai*  fcfcfrdetU*  w«*  to  froeteer  ftnd#MM> 
heJrs j  bnd  yet  it  was  held  ttetiffety  took  adj?  »4he**si< 

(a)  3  Cfc.  19.  (6)  lEq.Ca.Jkr.195. 

interest 
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until  vL  AaiMttdb  tw—y JMW»^nd  ifcWfJwtrip  «frr  j^gjjj^ 

f«erlife;'«tel-ftdoi;nKl.«ft«r  «te>4el*i«if»ttarf<lutt 
estate  IqbfcditttvorODotbiSivJ^mJnt  Ufttirte^ftpwe 

Ui.fim  w4otbecM)8ialftil4niik^  And, far  4Aolt«Q? 
slrtiss^looiifttaaetf  fotdaaftb  of  ^  brio**  MetfyV 
eta,  upen  a  similar  trest*  to  other?  person*.  >  (Mr  Mi 
Gfaett  heMihatjdL  lode  a  T»rtedMrctti«iKter,  ft*  Ji% 
and  that  the  trustees  took  aaastat*  ibr  jo  many  yearn  as 
his  minoiity  might  kat  That  case  aba  is  aa  authority 
to  sheV  that  the  estate  of  the  trustees  may  be  a  chattel 
interest,  although  k  be  limited  to .  them  and  their  heirs, 
abd  that  the  Mbseqaent  Mnaiitder  is  verted*'  la  all 
thete  oases  an  estate  ha*  been  gmn.  to  ill  up  the 
naseeureof  time,  until  the  devisee  beneficially  Jafterasted 
ahoald  attain  the  age  of  twenty-one  years,  and  yet  it  has 
basin  held*  the*  the  attainment  of  that  age  was  no  ea»« 
difisen  precedent  but  merely  denoted  the  tkne  «1m| 
the  former  estate  was  to  determine,  and  the  remainde* 
una  to  <*est  in  possession*  Im  Broatfleld  v.  Crowdfr  (ty, 
the  testator  devised  all  hi*  seal  estate  to  his  wife  fcflifcj 
and  after  her  decease,  unto  jLB*  his  beers  and  assigns  fog. 
ever/Afterwards,  by  a<codieil,  ha  revoked  the  devise  to 
A>  Afc  and  gam  bisaimtead hi*  estate  daring  hi»  natural 
life,  in  ease  ha  fcarrited  the  testoftartft  wife.  And  at  tip 
deoease  o£  bis  wife*  aaaf  A*#*  op  <tf  the  longest*  lrwtf, 
thtuv  hegftHealUri* sAtafttfet*  £ZV*f:**r£4^ 
should  live  to  attain  the  age  of  twenty-one  years ;  but 

(a)  IS  Vu.  tiLfi  #i  '  ;       (6>  IMmttruUMtiZU. 

in 


NO  •'    »Oi»l®>i*<E*8#E!FTEftM' 


to  «Me'lM  <dW  <bttfW«MlM?  41itoe44tb«*a£V  ftftd  -Bit 
brother  B.F.  «bpUd>  attWfcfettflttj  be$«e'W»  rt*»  >e*afc 
to  *.  ^.jf^'M»«ilto«tt«te'tte»^<6f<WJW<)UMniie  yes**, 
fc*>Mt'«rtlfer«h*    <lWw«M»rt'#ift,fcna,aC?Al«ed 

J*M>fifet  i^  ZX  to^ltBv^ttawtkte  m  f^etim^'de- 
flttflaittttjrit  ttpon'tte'Cttnfhi^ency  of  Mb  fffitkg  unaertro 
age^df  twenty-one  years.  litis  case  is  a*  attNbrhy  tt> 
shew*  that  even  where  the  contingency  cannot  be  re» 
tared  to  the  determination  of  a  preceding  estate, 
at,  an  estate  given  to  -A  in  case  he  should  attain 
twentynme,  without  reference  to  any  prior  estate^ 
is*  art  given  on  a  precedent  condition.  The  inclin- 
ation of  the  Court  in  all  these  cases  has  been  strong 
to  vest  die  estate  in  the  object  of  the  testators  bounty. 
Mow,  that  the  intention  of  the  testator  was  to  rest 
the  estate  in  John  Warier  is  very  apparent  upon  this 
wlB.  For  this  purpose  we  must  look  to  the  subse- 
quent part  of  the  will,  apparently  the  most  important 
in  the  testator's  mind,  in  which  he  disposes  of  the  estate 
aufaject  to  the  purposes  for  which  he  has  created  the 
previous  trust-  Thai  clause  is,  w  and  when  and  as  soon 
as  the  said  John  Warier  shall  attain  the  age  of  twenty- 
am  years,  or  in  case  of  his  death,  when  and  as  soon  aa 
the  said  Henry  Warier  shall  arrive  at  that  age,  or  ftfcaftb 
of  his  death,  when  and  as  soon  as  my  niece-  Margin 
eetU  Warier  shall  arrive  aft  the  ag*  «f  Wrenty-one 
yeaza,  J  give  and  davise my  said  lafads,  sutyed*  aetata*. 
MkLtathasaid  trustees,  their  heirs  and  atfgns,  to  the 
<aqnmrt'  babo*£of l-m&  nephew  John  Wdrter,  'and  hfc 
tosig^Arthe  {am eX hfe*ataral  life"  No*,  iTtfcfe 
•hniBiba  tata^Klarally,  it- shews  clearly  tbaHl  w*  the 
Jaientian<ofi  the  testator  to  vest  the  estate  in  tlWIfl  flftafer. 
tthaiattainment  of  twenty-one  by  Henry  Warier*  or  by 

Margarelia 
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WakO* 


Mtfjgfi&tfyt  w^( ^ .,AY#nfc  wtf f<^  upifcptwrtaDt  unless       JHSHL 
•Xtto.hjji  died(unde*i  tw#ntyrfm&/4Wi wastKfc'to  mork 
the  ^t^OHB^ipni^  tbe,^tftteMQC  ftlte  timeless,  except 
ja^a*  eyent,  aotf  ye*  he,gjfoe*)Jklfr»  A  life  <*tate.*a  cast 
eftbe*  of  th<v. other  p^e^a^^ 
it,  should  ,te  kdk  t^h?<mmJri^&*&  wxiew^&fyT 
ppe,.  Hewy!*  eftajfe  becaine.Jthft  ftat  **ata  in  pw*wiwta» 
and  is  tftfee  ^lgcw^.ipw^iat^ly  by  the.  j*MP*ipd*ri4# 
i^wysxbUd^en;,,thqqon«e<j««nee  will  be^ttaaJLtk* 
Ijjfliiajionfi  fyjfyhp9*  children  (the  .very  jftrst  objects  rfitfct 
jta&ator9*  consideration)  must  fail.  .  This  could  rot  he  v 
the, intention;  but  theconscquciioe  can  only  be  prevented 
by  holding  (in  the  construction  of  this  particular  clause) 
that  the  testator  having  previously  given  an  estate  to 
the  trustees  during  a  time  or  terra,  depending  on  several 
contingencies,  is^in  this  clause,  doing  no  more  than  say- 
ing what  was  to  be  done  after  the  determination  of  that 
estate;  and  it  is  well  settled  by  the  cases  already  cited, 
ffeat  the  adverbs  of  timej  "as"  and  "when,"  and  ".in 
case,"  mean  no  more  than,  from  and  after  the  deter* 
nidation  of  the  preceding  estate.    Much  stress  has  been 
laid  on  the  clause  by  which  the  testator  gives  a  may*- 
tenance  to  John,  and  if  he  should  die  under  twenty-one^ 
to  Henry.    This  is  pressed  upon  the  Court  as  ma- 
terially affecting  the  construction  of  the  devises  to  bolk 
brothers.    But,  in  truth,  this  is  no  part  of  the  devise  at 
aJW.  but  is  merely  a  part  <tf  the  declaration  of,  the  touts 
and  purposes  to  which  the  trustees  were  to  apply  4fce 
£*nU  during  the^continnauce  pf  the  estate  give*  to  them* 
and,  can  only l fee-  juge&4a<  argu*igr»oifcoth*  dariee*a* 
aflprding  an  ihfiftpnge,    JJut  atwiwng  that  the  Gotatt 
ffrpvbb  IjpVJi .  *^$W%^astad  ,a  jafaseqnenfc  oonditin 
wbiqh  would  fM**Mh««tf*te  of  Join*  still  it  wnld— I 
t  jr;....  vde&St 


ffameW  (though  pe^'eWo^Wt^^  *  ■*■ 
mtemmk  rtority fitf  tfaU.   *#,  A?  tfaJtt  fe^e IlLi'l^erto  feen 
feonekterfM  ^wttboiHrenwFrog  littothe^brtdi  iiupiited  to 

Miivitat  be  m  deteftflSn&Bfe  fee,  tiiate  fftiglftt  be  iwferf 
Hmteddot^  it  fie*  bcfek  nffinitMrl  to  feitAbli A  &e  pro- 
pitUien,  fJh&t  &e  operatic*  of  the  co&r&tito  wKirfi  re- 
lite*  t*  fifr  flfeiry  NeUherpS*  attaiiifeg  ike  age  el* 

,,«  »*atfcW4»    AitvtXH.  (*)>  *itfl.!ftit«r,;*8& 

(c)  Onacarcfiil^siTuna/V>noft^ 
and  some  other  writers  who  have  discussed  it,  have  been  niisM,  by  tbe  ins*> 
eftnasy  aa4  wilt  of  imyimiiiy  observable  both  ia  JA.mA  Amk'tnpam 
o{itietoan^f»mattsj)ftKska>  F*mifit*o)o*flmdh!tUmmnl  tMm, 
consider  Lord  Hardwicke,  in  speaking  of  the  contingency  the*  did  net 
elect  the  subsequent  limitations,  to  speak  of  the  contingency  of  Sir  IT.  «2y7» 
UK  atsajntag^ae  ay  of  linuajl-oncv  tthenai  ft  rdflnf  sftpeirt,  «ot  oeifr 
s>ofB>  the  context  of  the  judgment  fcrt-.eto  from  tin  jKeni  of  fteaseteee' 
ing  in  which  that  case  came  on,  that  his  Lordship  referred  throu^bsstt  at 
tMe  prtoimt  amttkgency  m  the  wS,   "  fit  case  the  testator's  daughter 

that  Mot  contingency  refected  only  1o  her  daath  witboatiesve  during  o)e 
minority  of  Sir  H.  N.  (setSAtit.  795.  and  Ld.  Bayon**  Rep.  e>  An, 
*H*mJk  end  dM  not  tJaVcr  tie  nJiaifm  IraiflHlwsJ  '  As  to  tiie  b*s> 
*u*M*m  iwtimmmttA  im  j^mA  •  h*  'mnlj  itm  ihsm  ntttdil'be  a>  datassalaBfjs* 
fee  and  *  subsequent  fasted  limitation,  there  is  plainly  some  UiSjpMusjy 
about  ft;  for  AmUler,  fn  p.  30* /makes  bis  lordship  say,  «  AlltbeimmV 

i^rrat  ftttfe  Jr»sfe»,ftVf»)sg  Or  H*  JW*stjeUi»i*4^*f %  as**  fk*M* 
41  the  remainder  to  the  trustees,  during  the  minority  of  $At flatty  &+* 
ttnrjtc  ii*  v  ecisf  nuMmcjcv*  Mni  jjui  uwitsc  oovm  hoc  naie  ihibmhbwi 
4kl*Um\+*m*yv  Ua.<)*i<s»^Hfjtfi.tfiti  eVs^frJfrJaJft 
udnooty  failed  aUo^er^it.  ja.not  j^ely  tfc$  h»  Jt«^^ 
give  U  any  character  that  could  brins^  into  doubt  an  estaMiabed  principle 
a****'  tt'i**acWpiV)llJy«nto^  fefeeldaMrt  aTohsAat  tnssrett 

"HSlfrW*  •4teW,p,,iflWr.*  Wl"  Witt  ;  «fe  leifMt'elewj  ttuV^a^w 
belong  to  the  same  class  with  Doe  w.  PatCfly  and  Doe  ▼.  Xea. 
00  flee  £ittfer*>  Able  (a)  an  Msriif,  Sf&     1  PVtf,  ^  J^sfft,  (M 

•Jk)  4sm    •  -  ■    -   • 

.a^iliou  twenty- 


or  it^peacbii^  jJw^  *f^jdfa.wm*  limited  to  hie      ^"^ 
issu^  and  afl^ward*  ,tor  ^  JWsti^tt^  l|y  wsyof  it-   H*JJ^ 
maipder  j^r^ppfi^^  T%  §tmlty  *  St^Uy,  ai? 
WtGrcutiwa*  of  the  **|K  opinion,  the*,  a  aubteqw** 
<joQ(lition  appljgpg  to  s».<**efbe.  for  life  daw  mot  ,m» 
qefwjrHy  <M**t  the  aubsfquffptxtftal*.    Hera,  joo^tbafte 
it  *  lireitftim  to  the  Aruriee*  to  preaev^^ntiage&t  te* 
mainde**;  so,  tl}*V  bo  reason,  can  fat  assigned  why  the 
estate  oC  the  Mhot  daiqghter  ahoohl  not  1m  a  vfpted 
estate,  even  if  the  estate  of  her  fetfcer  was  to  determine 
on  (be  mpdjtion  mbgeftenit  or  not  to  arise*  en  the  con- 
4Haeti  ymlM  of  Us  attaining  twenty-one.    Besides, 
litre  the  Court,  in  furtherance  of  die  general  intention, 
wight  iwply  the  woid*  «  without,  issne."    JnJenUmt. 
Herries(a)  there  ms  a  devise  over  after  a  preceding 
limitfttioo,  in  case  the  devisee,  should  die  in  the  lift  time 
«f  a.  thard  pseesnt  wad  she  War  Cfowcrifor  held;  that 
th  that  cane  they  might  imply  the  words  "without 
iw*e,"  it  teiflg  tiheganeral  intention  of  the  testator  that 
tile  issue  <#  that  peteita  should  take*  notwithstanding 
he  died  in  the  iife-tirae  of  the  third  person    That  ceae 
wj*d*»dad  m  th*  authority  <£Spnldh#w.$p*tdi*g.W) 
There  the  devise  waB  to  the  eldest  son  Jbib,  and  to  die 
heirs  of  his  body  after  the  death  of  the  testator's  wife, 
a*dif/ti*  «Ut*  aon  died  during  ber  Kfe,  then  kit  son 
WUtkm  was  to  be  the  heir.    Other  lands  were  devised 
to.Jua  wi^noiimMA  **  hair*  of  hi*  body,  wuMf  he 
died  wifcoot  fosuei,  <fcri  Jttfc*  was  to  be  his  be&    And 
he  devised  otW  Iwfc  ta  William,  and  the  heirs  o&fcnh 
M>»;awl  fratt*  hia  so»;dte4**tftRto*fckm  *f  ttttfr 


(<tf  « JM*dtv:e7."  **  "" "  *        (i)  Crn».~Oir.  185.     .,  J  '  < 

bodies, 


*»*H.  bodies,*  ffitt  fcitf  teidi  Jhdtftfjp  ttl>tllfc'*fl4ftt  irf*b 
brother*  The  eldest  ion  died,  leaving  a  toft^W  *tt 
fife-tint  *f  ^«»fr ^  MUUltt^;;^lfeav{  WMf  mUW**ktice& 
upon  tite'edh  of  frdJWrfJ  >  It'Wak'hrid  ts^tf'C&f^JM* 
theirhol^coneeiitdi,thW#lll,f  cctastt^^ri^fb^ 
Attention  of  the  p^/dmthitwittfcl^ 
that  if  Jtah  Aed  viHtoif  i^i\l^^^jmt^^mtim 
WUBam  hit  yonngfes*  s6n  AeflkFtav^  tb*e*at*.  1  Ita* 
cade  would  **re  been  maofc  tt&ttgto;  4MitiUa*>^el 
the  ^tft'belftg  to  the  eftdett  eon>  and  tW  heit*'  oP'liltf 
tody,  ft  ha*  been  to  Inn  and  his  tost  and  *b<*  Ao**y 
and  if  be  dMd  in  thii  WWme  of  the  *4fe,  titti  wsfor 
9*  *ha«V*be^t  would  hato  been  ckfai?  the*  theri  ***** 
fca^  been  lto  intention  to  depr^el  the  iwo#  c*  thtffr 
estate,  fn  Mda  totfethetote*  set  ^T  llpitautobi,  #>«l4d» 
'clearly  shew  Am  die  testator  intended  thaC>1>1#rieptei» 
and  their  fiumlias  in  succession  should  be  the  prtndpi! 
objfectt  of'hfe  botmty,  and  dwaw  i*  nothing© 'dpfMweo* 
this  but  an  inaccurate  exptesaon  in  declaring  W<fcn*^' 
pitfbably  intended  as  a  mere  resulting  trttft  for  tob 
benefit  of  the  person  entitled  to  the  fi^6ld;'taft^tt 
gnjr  rate!  only  the  trust  of  a  particular  eserte,f  H^ 
tended  to  precede  those  limitations,  attd  Wrikf  W* 
bonnected  with  them.  ioiv*,.{, 

*  /***<*  ta  reply.  Tn  JMtflir  y.  Jferfat'tfce  lfi*is0«t 
Lords  have  reversed  the  order  of  the  Cottt'fcf  Cfcultttyy? 
Md  MaMle#  that  the  tifefe  <so'  ddhbcM  ttat'  it*  f*f» 
ehafc*  *ght;  to  be  eomfxfled  to  t  A*  «4 '  -'JtttbtlJ* 
ea**f  afrestttiftb  A  and  (he  htirifttf  Afr'b(idyJ'<ftift  <tf 

vested  estate  tail  with  a  contingent  remainder,  and  B. 

could 

1c  "•    ■  I      tfV 
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.  .Xhe.atg»we|itfo^hft40^^  Hii^Sft 

t*4  al«*  MtrgqreV*  would  be  .excluded  frprajthepowe^- 
sign  merelybecause  Jiri**  tflQtfgk  <tyhjg  WMta,4Manfrr. 
?W,  bed  l«ft  jtwe,  Tb*  iwfcof  ft*  legal  ff»tj}tfe  fr# 
Yftd  i«EMirt4yt  ^  tPbdl?  yKp»»pa|tjJ>k  wi*  ^e,g^r 
■ftHtf  pwtfiww  tf  tJtf*  wiH  Wfa^p  the,  tnftftff  hft 
given  estpre**  estates,  they  cannot  be  enkuged  by  jip* 
plication ;  and  in  the  case  of  Doe  v.  Simpton  the  Court 
did  not  enlarge  the  estate;  it  only  gave,  (hat  measure 
whieh  was  equal  ftp  the  quantity  of  trust  which  wa$ 
treated.  If  I  give  to  B.  and  C«  as  trustees,  without  an 
estate  to  them,  end  I  create  trusts  or  pugposes  which  ' 
require  that  they  should  have  the  fee,  then,  ip  the  ab- 
senceof  express  or  declared  intention,  they  Ink*  the  fee 
ty  implication.  But  if  an  estate  be  given  to  trustees 
and  the  heirs  of  their  bodies,  this  would  be  a  great  blun- 
der,, bat. the  Court  could  not  by  construction  enlarge 
that  express  estate*  It  is  impossible  to  have  an  estate 
Contrary  to  the  limitations  in  the  will.  Stimfy  v.  Stan* 
Iq  [a)  decides  that  point ;  and  it  also  deqkles  that  *  PTOr 
via?  which  was  to  defeat  the  estate  of  the  tenant  for  life 
did,  not  defeat  the  gifts  to  his  first  and  other  spns.  If 
you  give  to  trustees  upon  trust  to  convey  a  fee,  they  must 
luve  the  legal  estate  in  fee  for  that  purppsej  and  no 
£eurt  can  cut  it  dewiK  In  Barttforf*  am*  aq4  tilth* 
ce«f  of  tbetcfeft*i  ,a  pa^G?Wr  in^rept  wfs^gpfffP*,  w^fe 
en.<ulteti0r  infttrflft  wjifa:a  pefip4»  a*^"W^<^4«W 

$41  «v*n|, stwuW a*M  on  wJifcMP fen^ftfirttf** 
|o  determine.    Thj*  « ii|»M^^ 

(a)  16  ft*  491. 

i 
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cKOiMIBCTuH 


fife  CASES  in  EASTEA  TERM 

frt^ka  >  >"     !-^;^  r*°  HK7,V  ,>T"1'  '  '  ' 

1823.       of  being  in  possession  immediately,   if  the  possession 

^g^i       were >9VCfiBt>ty  fcrgftfir^ot1  an^tflft^  n*ea*K.  °tt  tlus 

case,  ih4i«rti*f*dl  l^^ftWtei^Tflt^ 

aid  ila^ilittlife^og^^aSbe^^ce  (#uffis)  &ai&J 

during  WftTiftiift*^  ttM'4p  *?&cl&#  ^^ft  !fe: 

petifarateft  fee^.  'JgNUfft'  £RhA^  ^u^  a^teinii^ 

da*l>bafe<*tttk^  *ifofoSii%'1tBe  WiiiCeW^o  bk^  bad1 

^  rftetW  m&re^t,  ia^d  to  hate  co*ifr*tted  k  fotffcitfife;1 

hiriin«rei|l^^  not  Verfte^:  ^t^  aAW&  Wou1  Jlie,  that 

tire  tiiw  J^4fi^)^6sesd6n  hoc!  tiot  &fivgfl,:  ihatiifc  was1 

uWe^1wtoty*oite,  afld  that  he  Wa^"not  fab  Have  any 

vested' e*t*lte  until  be  aitit edl  at  tweh ty-Wne ;  that  iTfte' 

died'tuto^  twenty-one  Henby  was  t6  tkke.  '  Under'  these' 

drtrtmstaiioes,  hfc  interest  wtffe  cdntirt^fent. !  "This  being 

a  case  of  gift  to  tm^teei  and  their  heft*;  u  hnlil,  &c/* V 

carinot  be  construed  to  be  an  esthteto'^ru^tee^  and  tbelr' 

Mrs  &*W^tfeljrfltKl  for  ^er.    It  is  evident  their  first' 

estate  waft  a  limited  or  particular  estate,  because  a  new 

estate  is  to  arise  tt>  them  when  ah  cfvetit,  whScfc  is'  tolfc?" 

a  determination  of  the  former  estate,  shall  happen':' 

The  derision  iii  thie  a^6(  SpaMing  ^'$pat^1wi&1 

quite  right;  because  a  previous  estate  tail  was  givef^ 

and  the  Court  would  not  presume  an  mfention  lo  £& 

termin*   that  estate  on  the    contingency  which   was* 

expJressedi    The  second  gift  was  of  a  contingent  remain- ' 

der  after  a  previous  estate  bulj  and,  therefore;  tiytte' 

natuwdf  th*  Ihnkafcions,  fctid  ty  thehttes  of  faw, ^tfre1 

wend* ( «*ftliMt  issue*  lirigfct  be  impfted,  because  IKey ': 

were  eohshte** with tlte Wturtf  of 'tfie UrSikt^Bt  to' 

hatu  decided  other wWe  w6dW  We*  M^bMerf^hit'ifie :> 

teatamltfife  ^vi^'bt^xec^toif  tfevfte,  an^'fiot  oy  Wayh 

oTriddbfln  <<ni*tt^^  ^rant  or ' 

derf*»to^  wheri  he  &tfeitfi  iwettt^oWe  ybaVs/ani  i*at? 


1UTCHIVJ0K 


fr/LIT  fliT3/.l  ki    U^O  3*t 

in  the  Fourth  Year  op  GEORGE  IV.  r,uWf 

is.  a  contipggt^  lAlq^ii  ^ifti0i^;lto  *0»  oases  in- 
wjbi^h  J^ere  i*,f  ♦pre^wg}  gj^ta*  the,Go»rfc.cau  mo    .^^^  ■* 
t^ttjieworfl  fjjrfcen^^ 

th^  remainder  sjwjl;  tak%  #?ct  ift  yK&WWon,  iaftan  tka> 
d^tern^natiQU  of  the .  prior ,  qstpte  Jhtf  the;  rbmnimtprj 
is  vested,,   $o  that  the  prior  gift  ^s£  ,fiU:*p>tfee<atacb 
time  wbi<^b  is  rtfl  precede  £hft  remautdejv^oEa  feap  that; 
the  trustees   took  the  fo*siigp|«^,ja  oofltmry  itoi  the! 
language  of  the  yjilj;    and,  Jo  say*  that  the#ha*e  ant 
immediate;  estate, in  fee,,  is  to  reject  thewewb  pf  jqqmki 
tingencj.  ,  If  an  express  estate  be  limited*  though  imr/ 
proper  for  the  purposes  of  the  trust*  that  estate  €onbot> 
be  made  larger  merely  because  the  testator  ought  to* 
liave  given,  a  Jarger  interest     If  the  testator  give  a.* 
chattel  interest  on  trust  to  sell  or  to  mortgage,  the* 
trustees  can  only  sell  or  mortgage  the  chattel. interest  If 
a  testator  gives  an  estate  for  years  only,  the  course  is  to 
apply  to  parliament  to  obtain  the  fee  for  the  purposes  of. 
sale.     But  a  court  of  law  cannot  by  construction  change . 
the  express  estate.     Supposing  John  and  Henry  had 
both  died  without  issue,  leaving  Margaretta  th£  deugb-  < 
terto  be  the  first  taker,  how  is  the  estate  to  be  then 
vested  ?    There  is  not  any  interest  to  fill  up  the  measure , 
of  the  intermediate  time  till  she  shall  be  adult     This  * 
circumstance  is  an  answer  to  every  one  of  the  antho- 
ritif s.    There  is  nqt  .nay  quantity  of  interest  coauoen- 
surate  to  her  ipiaority.  .  Or,  suppose  Mhn  and  Hewy 
both  died  under  jtw^qty^pne,  .and  \\*eir  issue,  to  be  «x«- 
eluded,  or  their  interest  d^terj^in^d9,4bere  U  a.ieknamni 
der  in  favour  of  the  daughter,  whftl*.  then  to -become' 
tenant  for  Jifer; j^ej^ji^a^y &&*<*  &lliip<timb<ivL*j 
terraediaie  spacp  J^jjflfti/jusiijffc  If  *.Orgtfio*i*ibeb 
right,  the  estate  to  the  trustees  would  never  arise  until 

SC  «  Mbv* 


'WSgA°i^SbsMi&ar  m 


*oz*gBkatU     taker,  thelgir 

vested  immediately  iubjiect  io  be  cfiveste&  itPffiatf'erare. 
The  first  devise,  as  a  substantive  gifl,  wdul^^a^  We\i 
on  $  contingency.  In  the  present  case,  the  contingency 
is  in  the  body  of  the  gift,  and  there  is  not  any  Way  of 
reconciling  the  language  except  by  adopting  tne 'contin- 
gency. If  the  testator  hacl  said,  u  from  and1  arte*  tfie 
time  that  John  shall  attain  twenty-one, ' to 'Join*  then, 
.  because  John  was  at  twenty-one  to  have  possession;  it 
niight  mean,  as  to  him,  from  and  after  the  determination 
%  of  the  prior  estate,  so  as  to  be  vested.     But'wnen  Ae 

testator  has  said,  "  or  if  Henry  shall  attain  twenty-one^M 
there  arises  the  difficulty  what  he  could  mean  as  to  Hen\y 
arriving  at  twenty-one,  except  it  was  to  provide'lnat  wie 
trustees  should  not,  if  John  were  dead  under  twerity-oiie 
take  until  Henry  attained  that  age*  That  is  a  tibntin* 
gency.  It  is  objected  that  this  is  to  defeat  an  estate 
already  given.  Spalding  v.  Spalding  is  relied  on  against 
that  consequence;  but  that  case  is  not  applicable/  in 
this  case  the  testator  was,  in  the  preceding  part  of'ttie 
will,  employed  on.  the  ancillary  trusts.  When  ttit*  tes- 
tator made  the  provision  for  the  younger  children  ^he 
acted  on  the  first  estate  only.  To  the  second  gift^be 
annexes  a  contingency,  and  does  not  first  make  a  gift 
and  then  defeat  it.  In  Spalding  v.  Spalding*  tiie  interest 
to  B.  was  given  by  way  oi  remainder;  and  the  word 
•*  issue'*  remains  part  of  the  gift,  ana 'the  right  df  the 
issue  cannot  be  defeated  without  express  words.  Hence 
the  implication  that  B.  was  only  to  take  on  the  event 
as  connected  with  the  failure  of  issue.     Leihuelier  i. 

Tracer 


in  T^j^K^yj.^oF.QEQR^E  IV.  8?4? 

.the  oontinffencyfwas  confined  to  one  interest  and  that  mo^h^vm 
fhs ;  ,,uHej£ojr  fji#s  ^were,  in   suspence  only  while  that 

Thefe  are ,  other  cases  in  which  a  contingency  may 
j  extend,  to  all  the  gifts.    In  the  v.  Shipphafrd  (A),  a  devise 
.was, to  4*  for  life,  with  remainder  to  B+  in  tail,  and!  from 
,  and  after,  the  determination  of  that  estate,  then  to  the  ' 
,uses  thereinafter  mentioned,  and  then  the  testator  gave 
:various  remainders;  and  it  was  decided,  on  the  intro- 
v  ductory  clause,  that  every  subsequent  gift  was  controled 
^  Jby  the  contingency.    In  Brownsword  v.  Edwards  (c),  the 
^  estate  was  to  commence  on  the  contingency,  because  the 
party  was  to  take  only  in  case  he  attained  twenty-one, 
A  an$l  the  issue  were  excluded  because  he  did  not  attain  the 
.given  age*.    [Bayley  J.  In  Doe  v,  Shipphard,  in  case  his 
^daughter  survived  her  husband,  the  testator  created  a  va- 
^  ,rjety  of  limitations,  and  the  Court  considered  that  as  being 
a  conditional  devise,  because  they  said  the  testator  might 
Jiave  an  object ;  he  might  wish  to  prevent  her  providing 
fpr  her  after-born  children  by  another  husband*]   A  con- 
tingency annexed  to  a  particular  estate,   for  reasons 
.connected  only  with  that  estate,  never  could  be  carried 
on  to  the  remainder:  but  whenever  the  Court  can  see 
«  that  the  contingency  apples  to  all  the  gifts  and  interests, 
thenall  niust  be  contingent*  tender  a  devise  to  A*  and  his 
t  heirs ;,  and  if  he  die  under  twenty-one,  then  to  J5.  for 

Jife,  with  remainder  over  on  his  death ;  every  interest 

6« ;   10  i'T_iT  on;  hnn  .*■".»  \«  m   uy  .     <»  ..;  /.  ♦.,*  fv,.,  i.  - 

&jiwH      .cLmov/  en'jNIX'J   lu:;.;   .*'    .'.-'^.i:  _■  •.  J  .  .,:,lO  «jL'<fci 
(«)  3  -A*.  774.  (6)  Doug.  75.  (c)  f  Fist.  sen.  243» 

Jaj/i)  ofii  no  srfaJ  o3  -{::io  -.a*  ,<X  znu  r:    ^i*  :<t1  o,.i: 


after  the  gift  to  A.  is  contingent;  and  this  case  is  iu  the 
context  of  the  like  description. 

The  following  certificate  was  afterwards  sfcnt : 


Wfe  &i&fc' that,  on  the  death  of  the  testator,  Jo**' 


lo  >flOl'r 

orf*  ni  b  •)>♦*•/     -  .    ...  ^rti  .«  «,  -  •  ,..        •  - 

iiwup   .n^iBfctara  Meredith  Warier  took  a  vested  estate  for' life. 
in»ift,i3  ,1-ni  ]     We  think  that  Margaretia  Elizabeth  Meredith  Warier, 
-boh  w». ^>  »*the   Infatat,  took  an  estate  in  tail  male  on  the  death 


J9  in  ip 

ri  nif. 
HP  n<» 

fcV    If       • 


fc  V ..  , 

bird   *!l 


We  think  that  Henry  Warter  took,  at  the  testator's 
death,  a  vested  estate  for  life,  in  remainder,  expectant 
on  the  death   of  his  brother  John  Richard  Meredith* 
Warier,  and  failure  of  sons  and  daughters  to  be  born ' 
to  John  Richard  Meredith   Warter,  and  issue  male  of 
«och  Sons  and  daughters.  J 

C.  Abbott.  '      * 
J.  Bayley. 
G.  S.  HotROYD^ 


W.D.Bes* 


at  imp*  .s  ■[ 

Jft(i<  ,•••  •/!    .  i  ?■ 
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OJOiDSBl 


in  TU  Foditarf1  V/LV  of  'GEORGE  IV.  $? 


j.i-k-n  i'/'im^ 


•KoaMiroraR 


Daw*  agewt  Jq^K^wd  &sm  wju&» 


rrHIS  was  an  issue  directed  to  be  tried  in  this  Qotyrtr  On  the  < 

by  a  decretal  order  of  the  Master  of  (be,  Roll*,  tp  ^kms  boose/ 

try  whether  the  plaintiff,  William  Daws,  was  entitled  lo  jjTbSlS4* 

the  tithe  of  seed  tares  growing,  ari&ing,  and  renewing^  JJ^f^^Qnlen 

and  which    were   had    and  taken  by  the.  defendant,  Sl^jJjS 

Edward  Benn,  on  and  from  the  lands  in  his  occupation,  to  4.  wad  B. 

•tt  ,         vi    "  omnes  decs* 
situate  in  the  hamlet  of  Hatton,  in  the  parish  of  Bedftmt,  w*  nostras 

in  the  county  of  Middlesex,  iri  the  several  years  1813  apd  granorum  in 

1814.     At  the  trial  of  the  cause  before  Abbott  C.  J*  at  "* 


the  Westminster  sittings  after  Hilary  terra,  1822,  a  ver-  S^^SL^ 
diet  was  found  for  the  plaintiff  in  the  affirmative  of  the.  S  Sh^of1  ** 

words  of  the  above  issue  with  nominal  damages,  subject  ■»•*-*"•»** 

.  ^ .'         x  f         wit  proved  mat 

to  the  opinion  of  the  Court  on  the  following  case.     The  »•  fomtrhad 

always  ncei?ed 
parish  oi  East  Bedford,  in  the  county  of  Middlesex,  con-  it,  and  that  tha 

sists  of  two  rectories,  the  one  called  the  rectory  ot  East  ceived  all  that 

Bedfont,  the  other  called  the  rectory  of  Hatton*     By  i^S  tithes, 

letters  patent,  bearing  date  the  14th  day  of  September,  tmcVL men, 

in  the  4 1st  year  of  the  reign  of  Queen  Elizabeth,  the  ^i^jjj* 


said  queen  granted  in  fee  to  Henry  Best  and  Robert  V*^^  ta 

Holland,  among  other  things.      "  Necnon  omnes  illas  eridanoa,  that 

die  tithe  In 


decimas  nostras  garbarum  et  granorum  annuatim  et  de 

claimed  and 
tempore  in  tempus  crescentium,  provementium,  seu  re-  peidasagroj* 

novantium  in  Hatton,  infra  parochiam  de  Bed/bunt,  in  tithe:  "field, 

first,  thai  nndef 
the  grant  of 

ttbem 


Queen  Efou  every  thing  passed  that  was  before  vested  in  the  crown,  and  that  the  grantf 
stood  in  the  situation  of  rector.  Secondly,  that  the  tithe  in  question  was  a  tirhr  jnrfamai. 
Thirdly,  that  it  was  a  great  tithe.     Fourthly,  that  the  presumed  endowment  of  the  near 

>  and  that,  never  having  repaired  tu>  tfU 

it  was  great  or  small. 

3  C  4  prodicto 


must  be  limited  by  perception,  and  that,  nerer  having  received  tM>  tithe,  be  could  not 
establish  a  right  to  it,  whether  it  was  great  or  small. 


•tftl       prMfeto  wminrtw  MtiUli**}  ttafenfaft,  ttoendjimrdl 

"^j*      gaiiiAt«Jtmjt|mfcfo 

|MW  et  hstt&iMi'  fet>^8%fldtar^njy^^  jTfeifnoJwrfy'm.die 
kwdrithes  lto^d«»c^b*cf tto/Tiodofeqhow  mAd'tottta! 
ptfftsetittJtey  impropHatow  Thereof  atahjb*  jriamtilF 
dvri*g'thit>(tfcne  to  q«^liotriwtt*^«i^rTniider}«h^nviJf 
r  aM  «&eveiyi  tfatf  tithes1  ofleOm  *nd  gHaa,  andaNoihar 
t**drW»  br  gtdat  tithdt  ^htctao^^er  yearly^  and  frxm 
time  tafthne  criming,  ^towwg,' arising,  happening,  ret 
vfeWfegt  'iwcriaariogi  or  to  oortie,  &a  in,  ttpon^or  but  of 
All  t&e  tads  find  grounds  whhin  the'  said  bamfet  of 

The  defendant,  Sdward  Berm,  became  the  oeftupier  of 
a  farm  m  the  spid  hamlet  and  rectory  of '  Het&on  at  the 
v  tatter  end  of  the  year  181 1,  and  continued  to  otcnpyk 
'during  the  years  1819,  1813,  and  1614$  and  the  de- 
fendant! Henry  Whitfield  Greswutt,  is  the  executor  of  the 
late  Dr.  IVkit/feld,  who,  during  those  years,  and  for  many 
years  preceding,  was  the  vicar  of  the  said  parish  of  B*M 
Bedfoni,  As  far  back  as  living  memory  extends,  tares 
have  been  grown  in  the  hamlet  and  rectory  of  ffattoA, 
and  upon  the  ftrm  occupied  by  the  defendant,  EdwtfrH 
Benru  If  cut  green,  the  tithe  was  rendered  or  com- 
pounded for  to  the  vicar.  If  suffered  to  stand  till  ripe, 
the  tithe  was  yielded  or  compounded  for  to  the  lay  im- 
propriator or  his  lessee  from  time  to  time;  and  the  de- 
fendant Benii,  in  the  year  1812,  rendered  the  tithe  *f 
'  sefcd-tates  to  the  plaintiff,  but  in  the  yettte'Jfl  question, 
the  ssJd  defendant  Berm  refused  'to 'render  such  titte, 
dipoft  the  ground  that  the  *4tne  wad  a  «tria}HMfe?4ild 
ahetefote payable  to  the.  vicar.  '  ^bt^\rfiaksetf  wfetfeea- 
"Wfi&fflHf  who  proved  this  usage*  ohe^thcmwja  tf the 
age  of  eighty-six,  and  another  of  fifty-six,  and  both 

these 


*es*i|ta»<msf*aWnthati  seedAtttftf  wnrfi<c»iisjdei<ed  4       .feM& 

acta,  and  who-  hadrfcctui%jrei»iw5i'tbo  tithe  tftbeid*-  migf 
febdant  Amu  anfalbte . nr\emforied>  >ssidr  *fcey  claimed 
them as  a :  grbaft  tUbev  « Tares i  when  onte  .«*t,  ,do-i)of 
spring  up  Again  Kkeclovtr,;  if  «mt  gtfeenlhejr  are  gfoeti 
as  fodder*  to  cattle,  if  an&fecLtfc  ptaiid  iiU  i^  ibey 
are  then  cut  and^laid  in  wads  unbound  lyce  b^Ww  iwii 
peas,,  and  are  carried  home  and  thAuhed  tatfe*  bar* 
like  barley,  oats,  peas  and.  beans.  After  thrashing,  Up 
BtaHu  are  used  for  foddering  cattle  like  the  straw  of  oat* 
and  the  seed  usually  given  as  food  to  pigs  and  pigeon*. 
Tarea  thus  harvested,  are  called  seed-tares.  Nk>  endow- 
ment of  the  vicarge  was  proved.  It  appeared  in  evi- 
dence that  the  vicar  had  enjoyed  the  tithe  of  hay,  and 
irias  considered  to  be  entitled  thereto.  The  vicar  had 
always  received*  and  was  admitted  to.be entitled  ft>  all 
Xhe  small  tithes  with  the  exception  of  the  tithe  of  seed- 
tares,  if  the  Court  should  be  of  opinion  that  such  tithe  is 
a  small  tithe;  the  right  to  the  tithe  of  such  tares  being 
for  the  consideration  of  the  Court  under  all.  the  circum- 
stances of  the  case.     The  case  was  now  argued  by 

Wilde  for  the  plaintiff.  The  first  question  to  be  con- 
sidered, is  the  relative  situation  of  the  parties*  The 
plaintiff  is  lessee  of  the  rector,  and  the  defendant  Bern 
has  paid  thetiihe  to  the  vicar,  whose  representative  (be 
having  died  during  tbit  suit)  is  also  a  defendant.  :  The 
question  then  is  to  be  decided  as  between  sector  atjd  vicar. 
tTbe  vector  hf* a cgmmftfcj&w  right tp all fcuhes^d $h$r 
4S*)^Afetalfe#A%^  5»r.  \jf   ' 

prescr^i<^.ii»tiskh,mise#:tbei  prfeimpt*W.of*it»en<low-» 
•    -  '.••.'-    .-  -.--;   .  ,-■    •  ;  -.-,  --  \   meat, 


rjnent,  Audrey  v.  Smatteofnb(&)i  Garnons  v.  Barnard (b)> 
Sims  v.  Bennett,  (e)  •  Now'it'is-ah  invariable  rale  of 
construction,  that  the  enoWment  of  a  vicar  most  be 
construed  by  usage^Carr  v.  Redt<m(d)9  MuTtby  v.  Cur- 
tfa*  (e)  The  rector  haying  Originally  Jthe  power  to  grant 
or  retain  whatever  he  pfcaftefe,  the  question  as  to  all  en* 
dowments  must  be  what  wias  intended  to  pass,  and  the 
usage  best  shews  what  that  intention  was.  Even  then, 
if  it  4s  to  be  assumed  in  this  case  that  the  vicar  was  en- 
dowed of  all  small  tithes,  because  he  has,  generally 
speaking,  received  them,  it  still  remains  to  be  deter- 
mined what,  at  the  time  of  making  the  endowment, 
were  considered  small  tithes,  for  those  only  could  have 
been  in  the  contemplation  of  the  parties,  and  conse- 
quently no  others  could  pass.  There  is  neither  case  or 
dictum  to  shew,  that  at  the  time  when  die  endowment 
must  be  supposed  to  have  been  inade,  the  tithe  in 
question  was  considered  a  small  tithe,  and  as  tares  have 
from  time  immemorial  been  well  known  as  a  titheable 
matter  {f\  this  is  distinguishable  from  those  cases 
where  seeds  of  modern  introduction  have  been  held  small 
tithes  and  to  belong  to  the  vicar,  although  they  could 
not  pass  by  the  original  endowment,  not  being  then 
known.  This  case  must  be  decided  upon  the  opinion 
as  to  the  nature  of  the  tithe  which  prevailed  when  the 
endowment  was  made,  not  upon  that  which  may  now  be 
entertained.  Lord  Coke  in  2  List,  (g)  put  Zizania  (tares) 
as.  a  known  example  of  great  tithes,  and  that  is  not 

(a)  4Gw.  1222.  (6)  lb.  1462.  (c)  3  Gw.  874. 

(d)  1  Bro.  P.  C  100.  4  ffW,313.     Z  Gw.  1258.  &  C. 

(e)  2  Pric*,  984.  (/)  See  Perry  v.  Soam,  Oro. £hx.  136. 
&)  ?.  €49. 

merely 


in  the  FoupttrH  .\faa*,  opp  £EQR6E  IV. 

merely  hJU&  d|ctura,  but  .is  {biwded  on,  a  ^esqlutjoQ ,  of 
tip  Court  of  .Qorainqn  P1qs£..,%#p  v.  Pra*ieria\  Hodg- 
son v.  Smith  (fi)i  an^  Simfi:yntJ^nneUp  wMtt,the  .WW  . 
effeqt;    aad  in    Wfetfu.  v.  fain  (fib  )G<Mgffh  Q«  B.   says*  » 
that  vetches  are  a  great  tithe,  jj£.  amoved,  pr.MH  w&em 
ripe.    It  is  to  be  observed,  that  the  question  Jtarft  is  no* 
merely  a*  to  the  saed  of  tai^e,  l>gt  seed-tares,  {whiqh  mean 
tares  cut  when  ripe  and  harvested,.    Beside*  th$  cgsjgi  < 
determined  as  to  seeds,  are  distinguishable  on  the,  ground  i 
before  mentioned;  but  tares  are  not  a  seed,  they  are,  a  . 
species  of  ppa  and  grow  in  pods.     Bym^  in.hifc  #otf<r 
siastical  Law(d)i   ranks  tares  amongst  other  sorts  of 
grain,  and  they  appear  to  have  been  so  considered  in 
Wall  v.  FidlwoocU  (e).    Tares  then  have  been  cultivate*} 
from  time  immemorial,  and  the  tithe  of  them  at  the 
time  of  the  endowment  had  acquired  the  character  of  a  . 
great  tithe,  and  that  must.be  the  guide  of  the  C?urt  to 
the  intention  of  the  parties.     Upon  this  view  of  the  case 
it  is  immaterial  whether  the  tithe  of  tares  falls  within  the 
words  decinue  garbarum  et  granorum  ;  but  there  are  au- 
thorities to  shew  that  it  does.     There  is  no  doubt  that 
tares  might  be  bound,  and  probably  were  so  in  former 
tirnes,  and  then  Sims  v.  Bennett  is  expressly*  in  point 
CaweLTs  Interpreter^  Chat  ta  deforresta,  Skeppartfs  Abridgr 
metU9  part  2.,  Terms  of  the  Law,  p.  365.,  and  Lindwwd,  . 
in  many  passages  of  bis  Commentary  on  the  Constitution 
qf4rchbislpp  Stratford^  "  de  decani*,"   all  shew  bow  < 
large  a  meaning  the  word  garba  inay  have,,  and  here  tfec  . 
usage  warrants  it.    In  Barsdale  v.  Smith  (f)  it  was  held, 


(a)  2  *M,  575.     2  Gw.  742.  &  C.  (b)  2  Wood,  21. 

(c)SCfrm.tfl53.  (d)  K3.  p.  460. 

(e)  1  Com. 330.       •  (/)  Cro.  £&.  63*. 


that 
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tfflftt       that  It  ihfcluded  fey  ^(t4i|ftti&(%&tf*r*r ^W^M, 
JSjr*  l&r&  ^tadrfhafc^rif  fraa.**t«fl  of  wWcfe  tte 
meaning  nn%hfrte<>oto 

.Therefore,  Jttofattanlngjtthd  mrdt.  ,ofyhfe  >grfan%  tditb«r 
^iritb  referewJe^  the»>a*dtat.*fpdAfei^ 
-^Atdcthe  «dstom  HfcfeJlw.pfcwled  tt*th>$  p*^>jt  4* 
^plahitbat  the tith? >f tabw  might  be  conw^4Jjy<4ww; 
fcrid  laafin.  Fact  thosedaiming  uhder  lt«  €^>w»baye 
tdIw^y»T0c»ived  tbli  fcithe,  fchert^  cen  ibflina  .detflpfe  tb)t 
frwarraemit  to  be  included  i*  the.  gleam*  and  that  jt 
bras  noi  included  m  the  endowment  of  the  vice*.    . 
I-.-'    ..-        .        /......         '        ...         ...... 

-<   CresrwOt  conktL    The  cleinx  o£  the  plaintiff  »wt 

Jdepend  upon  one  of  tub.  gntands  3   either  that,  bang  in 

4he  situation  of  rector  be  is  Entitled  to  all  tithe*  unless*  (fee 

ricar  can  shew  an  advene  jright;  or*  second^*  that,:** 

grantee  of  the  tithes  garbarwntf  granorum,  h^h^mtit^ 

to  the  tithe  in  question.     The  pontiff  'a  ktftt)r:js  n#t, 

however,  rector,  bat  merely  grantee  of  <j€>rtain^i|hfl«, 

and  must  make  out  a  strict  right  to  the  titbp  jRbitifcJie 

t  claim*,  otherwise  he  cannot  recover,  even  th?ugb<  |fre> 

r  vicar  may  not  be  entitled  to  them* .  CfwrUon  v?  £*f?4- 

•*MA)»  JWr<*r*  v.Pdlatt(c\  per  Grata*  Q.-  inj^wrat 

?  w*  Boofi  (rf),  Awe  v.  Callaud  (e) ;    for  the  jrectqry  .and 

I  those  Tectorial  tithes  which  are  not  included,  i^thfl  graflt, 

,.  still  remain  in  thfe  crown,  JbmtUcott$.  Wfltsofr^f)^}?, 

v  ,  however,  the  plaintiff  is  to  b^  consider^  ^  r^ctyrj^ll, 

as  the  vicar  has  received  all  tithes  considered  small,  that 

raises  a  presumption  that  he  ia .^ndo^e^pf  all  small 

.?^f>iY.  tithes. 
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tllh^  . v«^wrt^4r\^  Jftif%r(o)»  /Bkj*el«i  F&a&ttXp),       Mfft 
Rhtkbdti  *v  WaUon.    TbfctQ^&4£#f>*by  iftiali  tithe 
fejtfitfg  4feeft  pliAito  ithdaaottirdbes Aotbftn  the  wear's 
daifil, »  «hat  piytaeot  can  bd&ttpribntta*  to  ,a:tfristakfe. 

tim(h)t" D&mkn  v/Gmy*  (r)^  Here  it  ^isHjoitei  clear  that 

Are  lithe  wa$  paid  to  thertctor  andcto  ffae*  notion  «£sito 

'being  a  great  tithe,  for  fcoth  the  witnesses  who  paid  and 

those  who  received  it,  considered;  it  a  great  tithe;  and 

in  Garnons  v.  Barnard  (1),  such  evidence  was  considered 

'  sufficient  to  prove  what,  in  the  particular  parish,  was  don- 

Videred  to  bfe  the  nature  of  the  tithe  for  which  the  payment 

then  in  question  waamade.1  If  tbeh  the  tithe  of  seed  tares 

'  be  a  small  tithe,  the  defendants  (considering  the  question 

'**  between  rector  and  vicar)  are  entitlecbto  the  judgment 

of  the  Court.     It  is  pow  distinctly  understood  that  die 

•  nature  of  the  tithe  depends  opon  the  nature  of  the  thing! 
"  and  not  upon  the  quantity  produced,  or  the  use  10  which 

it  is  applied.  Uvedal  v.  Titukd  (/),  Sntt/th  v.  Wyatt  (m), 
'  rVaUis  v.  Pain,  Sims  r.  Bennett*  Now  seed  tares,  in 
'  nature,  rather  resemble  those  seeds  whioh  have  been  deter- 

*  mined  to  be  small  tithes,  than  corn  or  grain,  which  are 
held  to  be  great  tithes.  Cole-seed,  samtftrin-seed,  and 
rape-seed,  have  all  been  determined  to  be  small  tithes. 

»  JfcAv.  Wirttberiy  (n),   Hcmteyl.  VenabUs{o\  Bewick  v. 

(a)  3  Gw.  938.  (A)  lb.  1173. 

11  (•)  *]T«£407.  (d)  4*rdod;$6S>  '- 

(e)  3  Gw.  926.  (/)  lb.  1247. 

(g)  \  Wilt.  110.  (k)2Gw.564. 

(ij  4  Price,  1  IS.  (*)  4  G».  1405. 149*. 

(0  CVu.Car.28.  (m)  2-A*.S*4.'    r    ' 

(n)  2  0m.  533.  '*  '     '  (o)  3  /r«W,14&  :   ' 

Kicholh. 


meJioUr.  (a)  CMVrfi^c^M^iflmattmi  ftirftis  y* 
Pdikf  tod'U&f i« ^khUUm  mMyreUtii&U Seed  WesT 
for  fctort*  4S  *W  brtHM 

as  a  Stttotftufefflt^il^  ffttj^pdfeed  ttfat  a^istinttion^ 
€Kik*  ttet\»mi the  seM^r1  things  newly  fntrbducecl  and 
df  tho*e  WM6h  htork  W&  iftlttlBtttbrklly  cultivated  in  this 
country;  foufin  ^Wfev.^^tfcmj/^  fc  E.  says,  that  by 
thtf  c©toriroii  1aW  all  deeds  Itavte  been  considered  smau 
tkheft,  as  loVig  as  the  distinction  between  great  and  small 
tithes  hiis  been  "known.     B6th  Gitibs  Cl  J.  ancf  the  pre- 
set!? 'Master  of  the  Rolls  have  expressed  an   opinion 
that  seed  tares  are  a  small  tithe:    The  opinion  of  the 
former  was  given  in  an  action  between  the  parties  to  tbi$ 
suit,  in  which  the  plaintitlf  elected  to  be  nonsuited,  be- 
cause he  was  precluded,  by  certain  admissions  which  had 
been  entered  into/  from  giving  evidence  of  the   per- 
ception of  the  tithe,  and  the  Master  of  the  Kolls,  when  * 
directing  this  issue,  made  the  following  observations:   . 
44  The  only  direct  authority  upon. the  point  is  the  opi- 
nion of   Gibbs  C.  J.     Upon*  that  authority  and  iipon 
general  principles,  I  fern  very  clear  that  the  plaintiff  has  n 
nothing  in  support  of  his  ciase  but  usage."     That  is  a 
direct  and  confident  opinion,  not  given  as  if  it  were  a. 
point  upon  which  his  Honor  entertained  any  doubt,  or 
wished  for  any  advice  from  this  court.     As  to  the  pas- 
sage cited  from  2  Inst.,  where  Lord  Coke  mentions  zi- 
zartfa  as  a  great   tithe:     Even  supposing  hihi   to  be 
speaking  of  great  aud  small  tithes,  with  reference  to  the 
division  between  rectors  and  vicars  (which  is  very  dout>t 
ful)  BtiH  there  is  riothmg  to  shew  that  his  opinion  is 
applicable  to  seed  tares.     On  the  contrary,  as  he  uses 


(A)  5  0W,245.        '*  "  -  v;   r'  > 

the 


h»'.i 
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the  word  zizania  generally,  he  rnu&t  be  presumed  to        lfMLt 
have  spoken  of  tares  in  their  ippre  valuable  state,  and  in        xuitr" 
which  they  were  generally  used,  viz.  either  cut  green 
and  given  in  that  state  to  cattLa,  or  cut  green  and  made 
into  bay.     If  it  be  held  that,  the  word  zizania  includes 
seed  tares,  it  must  also  include  green  tpres,  and  yet  they 
are  held  to  be  a  small  tithe.     Wallis  v.  Pain  (a.)    It  has , 
been  contended,  that  seed  tares,  or  tares  harvested,  are 
different  from  the  seed  of  tares  alone.    But  if  that  were . 
so,  still  the  stalk  could  only  be  likened  to  hay*  andr 
then  the  vicar's  right  would  be  established;  for  being  en-  - 
titled  to  the  tithe  of  hay,  he  is  entitled  to  the  tithe  of  that 
which  is   in   the  nature  of  hay.     Steers  v.  Brazier  (b)  - 
White  v.  Read(c)9    Barrel  v.  Withers,  {d)     And  when 
Comyn  C.  B.,  in  Wallis  v.  Pain,  says  that  tares  mowed 
or  cut  when  ripe  are  a  great  tithe,  that  is  plainly  be* 
bause  then  they  partake  of  the  nature  of  hay ;  he  does 
not  mean  to  speak  of  seed  tares.     If  the  plaintiff's  land- 
lord be  not  rector,  then  his  claim  depends  upon  the 
meaning  of  the  words  garbarum   et  gratiorum,  in  the 
grant  of  Queen  Elizabeth.    There  cannot  be  any  doubt 
that    the  word  garbartim,  in  its   ordinary  acceptation, 
means    "  corn  bound  up."     Southcott  v.  Southcott  (<?}, 
Fairfax  v.  Fairfax  (f)9  Pigot  v.  Hearn  (g),  and  in  Bars- 
dale  v.  Smith  (A),   where  it  was  held   that  the  tithe  of 
hay  might  have  passed  uuder  the  word  garba ;   yet  that 
was  by  a  grant  in  the  time  of  Henry  3.,  and  the  case 
goes  on  to  say :  "  But  now  it  has  obtained  a  different 
meaning,  viz.  sheaf  of  corn/'.    That  case  was  decided 
in  the   time  of  Eliz.,  by  whom  the  grant  now  relied 

Xa) '  2  Com.  640.  (6)  3  G».  742. 

(c)  8  Wood,  158.  (<f)  ZKeb>  479. 

(e)  %fe»,  108.  (/)  lb.  238.  ' 

(g)  Cro.  Elk.  590.  (A)  lb.  633. 

upon 
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18S3.       upon  was  made.    But  Sims  v.  Bennett  decides  this  point 
--  in  favour  of  the  defendants,  for  it  was  there  held,  that 

Dawi 

qpfcur        things  which  are  detinue  garbarum,  when  suffered  to 
.    ripen,  are  also  detinue  garbarum  when  green.     If,  then, 
the  plaintiff  were  entitled  to  the  tithe  of  harvested  or 
seed  tares  as  tithe  garbarum,  be  would  also  be  entitled  to 
the  tithe  of  tares  cut  green ;  but  the  vicar's  right  to  that 
is  admitted.     It  is  therefore  clear,  that  the  plaintiff  can- 
not establish  a  right  to  this  tithe  upon  the  word  gar- 
barum*    The  authority  of  Lindwood  is  decisive  to  shew* 
that  this  tithe  did  not  pass  by  the  word  gramme  in 
commenting  on  that  word,  he  says,  "  Generate  est  cu- 
juslibet  seminis,  per  excellentiam  tamen  intelligitur  spe- 
cialiter  de  frumentb."    And  in  Southcott  v.  SoutAcott  (a), 
Roll  J»  says  "  Seminavit  cum  grano  is  proper  enough, 
for,  by  common  construction,  it  shall  mean  with  corn 
and  not  with  seeds."     Should  the  Court,  however,  be  of 
opinion   that   the    tithe  in  question  might  pass  by  a 
grant  of  the  tithes  garbarum  et  granorum,  still  the  plain- 
tiff cannot  be  entitled  to  it,  unless  it  be  a  great  tithe, 
for  the  endowment  of  the  vicarage  must  have  been  be- 
fore the  dissolution  of  the  monasteries,  and  the  per- 
ception of  all  other  small  tithes,  raises  a  presumption 
(not  to  be  rebutted  by  payments  made  under  a  mistake) 
that  the  endowment  included  all  small  tithes;   and  if 
that  be  so,  the  crown  could  have  no  title  to  this  if  it  be 
a  small  tithe,  and  therefore  could  not  convey  it  to  an- 
other*    Lastly,  whatever  may  be  the  rights  of  the  plain- 
tiff's lessor,  the  words  of  the  lease  being  "  corn,  grain, 
and  all  other  rectorial  or  great  tithes,"   he  cannot  re- 
cover, unless  it  be  included  in  that  description.    Tares 
are  not  corn,  they  are  never  called  so  in  common  par- 
fa)  Styles,  108. 

lance, 
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lance,  and  are  noti  included  amongst  cotn  in:  any  of  the        l*$i&. 
statute  made  to  regulate  tfie  ekpbrtflKion"  atoff  import-  f" 

ation  of  provisions;  that  they  are  not  gtairi  appears        a^i^t 
from  the  cases  before  cited,  they  are  not  d  gtfeat  tithe;        *"**' 
and  rectorial  and  great  are  evidently  used  as  synonimous 
words;  indeed,  if  they  were  not  so,  nothing  would  pass 
by  the  word  rectorial  used  in  a  le&se  nfcade  by  a  person 
who  is  not  rector. 

fV$tdet  in  reply.  The  opinions  of  Gibbs  C.  J.  and 
the  Master  of  the  Rolls  cannot  be  relied  upon  as  autho- 
rities in  this  case.  Th£  former  was  a  mere  dictum  at 
Nisi  Prius ;  the  question  was  not  at  all  discussed  or  con- 
sidered, for  the  plaintiff  at  once  elected  to  be  nonsuited, 
when  he  found  that  the  evidence  of  perception  would 
not  be  received.  The  Master  of  the  Rolls  clearly  in- 
tended to  have  the  opinion  of  this  Court  upon  the  whole 
question,  by  sending  an  issue  in  the  general  form  which 
he  has  adopted.  But  whatever  may  have  been  their 
opinions  as  to  the  nature  of  the  tithe,  the  question  refclly 
is,  what  was  supposed  to  be  the  nature  of  this'  tithe, 
when  the  presumed  endowment  of  the  vicar  was  made. 
In  all  instances  where  the  tithe  of  articles  newly  intro- 
duced has  been  claimed  by  vicars,  uttder  an  endowment 
of  all  small  tithes,  it  has  been  presumed  that  all  things 
which  might  at  any  future  time  be  considered  small  tithes 
were  intended  to  pass.  But  here  that  presumption  is 
negatived  by  a  fact,  viz.  .that  the  tithe  of  seed-tares  has 
never  been  paid  to  the  vicar,  and  they  were  cultivated 
before  the  time  of  legal  memory.  Upon  that  ground 
alone  the  plaintiff  would  be  entitled  to  judgment  in  his 
favour ;  but,  besides  that,  the  tithe  in  question  is  both  a 
great  tithe  and  a  tithe  garbdrum. 
Vol.  I.  S  D  BaylbV 


1823*  Bayley  J.     I  am  of  (fpinion^,  Jbp^h  jjppnj  jb$ .  usage 

*  and  upon  the  authorities,  that  the,{)laintjjjf  is  entitled,  tp 

wgZfitt  this  tithe.  It  appears  ityt  Queen  fytfafcth  granted,  fp 
.KHiH '  certain  persona  "  oronqs  decimas  garbanjro  et  grajionun 
annuatim,  &c.  in  Hatton?..  and  tb?  plaintiff  w.  lessee 
under  those  who  are  now  entitled  to  the  tithes  conveyed 
by  that  grant.  It  has  been  contended,  fpv  the  defend- 
ants, that  although  the  vicar  be  not  entitled  to  the  tithe 
in  question,  still  if  it  be  not  included  in  the  words,  of  the 
grant,  it  remains  in  the  crown,  and  that,  consequently, 
the  plaintiff  cannot  be  entitled  to  recover.  If  that  w/yre 
.'so,  there  would  be  three  parties  entitled  to  tithe  in.  this 
parish,  the  vicar,  the  grantee,  and  the  crown.  Tfcat 
state  of  things  would  be  so  singular  and  unusual,  that 
I  cannot  but  suppose  the  crown  intended  to  pass  ail 
that  was  vested  in  it,  upon  the  dissolution  of  the  reli- 
gious house  to  which  the  rectory  was  before  annexed. 
It  is  probable  that  the  original  endowment  of  the  vicar 
was  of  all  tithes  except  those  garbarum  etgranorum,  and 
that  the  crowu  adopted  those  words  in  the  gtftnt,  be- 
cause they  comprehended  all  the  tithes  which  were  vesta) 
in  it  I  am,  therefore,  of  opinion,  that  the  grant  of 
41  Eliz.  connected  with  usage,  conveyed  by  ..the  worjjs 
garbarum  et  granorwny  all  that  was  vested  in  the  crowfl, 
and  this  tithe,  amongst  others,  if  it  did  not  belong  tfi 
the  vicar.  The  grantee  then  stands  in  the  place  of  Uie 
crown,  and  this  question  must  be, considered  as  between 
rector  and  vicar,  unless  the  lease  to  the  plaintiff  indudf? 
only  a  part  of  that  to  which  the  landlord,  is  entitle^. 
The  words  in  the  lease  are,  "  the  .  tithes,  of  corn  anjj 
grain,  and  all  other  rectorial  or  great  tithes."  Jf^  thjp 
<seed  of  tares  be  grain  cadit  questio>  but.  if  npt?  thenjWf 
must  consider  what  sense  is  to  be  put  upon  the  words 
.  j    -.  ,.\  r    "  rectorial 
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*  TectcrmVor^reat  tithes,"  when  used  in  a  lease  granted  LUi??» 
by  a  person  Who  stands  in  the  situation  of  rector.  Rec-  *5SET 
torial  or  great  tithes  mean  different  things,  with  refer- 
ence to  the  rectory  in  respect  of  which  the  lease  is  made. 
'Alt  tithes  were  originally  rectorial ;  vicarial  tithes  are 
merely  those  which,  by  the  endowment,  are  taken  from 
the  rector.  I  think,  then,  that  the  grant  contained  all 
that  was  in  the  crown,  and  that  the  lease  was  of  all 
given  to  the  grantee ;  the  question  is,  therefore,  in  all 
respects  to  be  considered  as  between  rector  and  vica*. 
Now  usage  is  to  be  acted  upon  in  this  as  in  other  cases, 
and  it's  effect  appears  to  me  decisive.  In  the  parish  of 
Hatton  it  has  been  the  practice  to  render  the  tithe  6f 
tares,  when  cut  green,  to  the  vicar  (probably  as  resem- 
bling agistment  tithe).  Of  tares  in  any  other  state  the 
tithe  has  been  paid  to  the  rector.  It  has  been  urged 
for  the  defendant,  that  such  payment  was  made  through 
mistake,  and,  therefore,  is  not  binding  on  the  parties.  If 
the  expression  of  the  witnesses  applied  to  this  parish 
alone,  it  would  merely  prove  the  tithe  in  question  to  be 
a  rector's  tithe,  although  they  may  have  improperly 
called  it  a  great  tithe.  The  witnesses  might  give  good 
evidence  as  to  the  fact  of  the  tithe  being  taken  by  a 
particular  person,  but  their  evidence  as  to  the  prevail- 
ing opinion  cannot  give  it  the  legal  character  of  a  great 
or  small  tithe  ;  but  usage  may  make  a  tithe  rectorial  or 
vicarial  in  any  particular  parish,  whether  it  be  great  or 
small.  Thus,  in  Nicholson  v.  Elliott  (a)9  the  vicar, 
by  usage,  shewed  himself  entitled  to  the  tithe '  of  peas 
and  beans;  there  then  the  tithe  was  vicarial.  In  Gundey 
'v'.  Burt(b\  where  there  was  no  usage,  the  same 
lithe  was  held  to  be  rectorial.     The  important  part  of. 

(a)  Bunt:  19.  (6)  ft.  169. 
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the  evidence  is,  that  the  vicar  acquiesced,  in  the  rector's 
claim,  and  he  was  the  person  most  lively  to  be  ac- 
quainted with  his  own  rights.  After  stating  the  grant 
and  the  lease,  the  case  describes  the  mode  of  cultivating 
tares  and  the  uses  to  which  they  are  applied.    The  tares 

, when  cut  ripe  do  not  consist  of  seed  only,  but  of  stalks 
alsp,  and  the  seed  is  not  used  merely  for  re-production, 
fyit  for  the  food  of  some  things  maintained  on  the. farm. 
The  vicar's,  endowment  was  not  proved;  we  do  qot 
therefore  know  that  he  has  all  small  tithes  except  this, 
if  it  be  small.  If  an  endowment  had  given  him  all 
small  tithes,  then  we  should  have  been  bound  to  decide 
whether  this  be  great  or  small.  In  this  case  the  terms 
of  the  endowment  must,  in  some  particulars,  have  gone 
beyond  small  tithes,  for  the  vicar  has  the  tithe  of  hay. 
But  without  considering  in  this  case  whether  the  tithe 
be  great  or  small,  the  usage  satisfies  me  that  the  vicar 
never  was  endowed  of  it.  It  has  been  attempted  to 
liken  this  to  tithes  of  seeds,  which  for  the  most  part  are 
considered  small,  but  there  are  many  authorities  which 
put  seed  tares  on  a  different  footing  from  other  seeds: 
Lord  Cokey  in  his  2d  InsL  speaks  of  zizania  generally 
as  a  great  tithe ;  and  if  he  had  considered  seed  tares  a 
small  tithe  he  would  no  doubt  have  mentioned  it,  in 
order  that  he  might  not  mislead  his  readers.  There 
are  two  or  three  passages  in  the  judgment  of  Cotnyn  C.  B., 
in  Wallis  v.  Pain*  which  bear  strongly  on  this  point  He 
observes,  that  there  may  be  a  proper  distinction  between 
peas  and  beans,  and  other  pulse  which  bad  existed  in 
former  times,  and  those  things  which  were  of,  mpdern 
introduction :  for  that  appropriations  were  often  made 
to  religious  houses  dc  bladis  et  leguminibus.  Now  legu- 
men  is  a  general  word  applicable  to  all  pulse,  and  mav 

t  include  tares.  Then  there  is  another  passage,  "  Vetches 
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are  a  great  tithe,  if  mowed  or  cut  when  ripe,  but  if  cut 
green  for  cattle,  they  are  a  small  tithe."  In  the  former 
part  of  the  same  passage,  Comyn  C.  B.  was  discussing 
the  nature  of  the  tithe  of  seeds,  and  had  he  considered 
that  seed  tares  were  titheable  in  a  different  mode  front 
tares  cut  when  ripe,  it  is  most  probable  that  he  would 
have  mentioned  it  With  respect  to  the  meaning  of  the 
word  garba,  in  the  grant  of  Queen  Elizabeth,  the  case 
of  Sims  v.  Bennett  is  very  important  The  claim  there 
was  of  the  tithes  of  peas  and  beans  gathered  green* 
made  by  a  vicar  who  was  endowed  of  all  tithes  except 
dedmas  garbarum  et  granorum*  Unless,  therefore,  tithes 
of  peas  and  beans  had  been  decimce  garbarum,  the  plain* 
tiff  would  have  been  entitled  to  recover.  Lord  Henle$ 
thought  that  the  tithe  was  within  those  words,  for  that 
garba  means  quod  ligari  potest.  It  must  also  apply  to 
tares,  which  arc  similar  in  nature  to  peas.  He  observes, 
too,  that  generally,  a  thing  which  is  a  great  tithe  in  one 
state  is  also  a  great  tithe  in  all,  and  says,  that  the  cases 
determined  respecting  certain  seeds,  are  exceptions 
founded  on  Lord  Coke's  dictum,  that  seeds  are  small 
tithes.  But  Lord  Coke  does  not  include  tares  amongst 
those  tithes.  On  the  contrary,  he  says,  that  zizania  are 
a  great  tithe.  Dr.  Burn  classes  ttfres  with  grain  and  not 
with'  seeds.  It  appears,  too,  that  there  was  an  appeal 
against  the  decision  of  Lord  Henley  in  the  case  of  Sims 
v.  Bennett,  and  the  appellant  urged,  as  an  argument  in 
his  favour,  that  peas  and  beans  resembled  tares,  which 
had  been  held  to  be  a  small  tithe  when  cut  green,  but 
great  when  suffered  to  remain  on  the  land  until  ripe.  K 
would  have  been  very  important  to  him  to  shew  that 
seed  tares  might  be  considered  in  a  different  light  from 
tares  cut  at  maturity,  and  harvested ;  and  as  as  no  such 
3D  3  '  distinc- 
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l$tl»  distinction  was  attempted  to  be  established*  it  is  laic  to ,  ? 
suppose,  and  node  was  at  tb#t  tuiie. supposed  to  exjbt*  , 
Upon  these  authority  the*,  I. think  that  the  tithe  of 
seqd  tare*  is  a  great  tithe*  thpttit  .as  included  in  the 
words  Mcirrue  garbarw  i  and.  that  even  if  it  were  not,  - 
still  the  plaintiff;  standing  in  the.  situation  of. rector,  < 
would  be  entitled  to  recover.    ■     • 

Ji*U,R<m>  J*    I  am  of  opinion  that  the  plaintiff  ,is  en*  . 
titled  to  the  tithe  in  question.     He  claims  it.  under  the  : 
grant,  and  lease  set  out  in  the  case.     For  the  defendants  r 
it  has  been  objected,  that  the  tithes  of  tares  ace  aot  - 
detinue  garbarum  or  granorum*  and,  even  if  they  arcs  . 
that,  they  are  not  included  in.  the  lease.    I  think  it  is 
clear  that  this  tithe  passed  by  the  grant;,  for,  if  it  be  not 
within  the  meaning  of  granunh  still garba, i&  sufficient  to 
convey  it.    All  Lord  Henley's  reasoning  in  Sims  v.  Ben* 
nrtt  shews  that  this  is  a  tithe  which  may  pass  by  the 
words  detinue  garbarum*    Put  whether  he  be  correct  or 
not,  in  supposing  that  garba  includes  not  only  what  is, 
but  what  may  properly  be  bound  up  in  sheaves;  the 
usage  in  this  case  is  sufficient  to  shew  that  tares  were  so 
bound  at  the  time  when  the  grant  was  made.    Lord 
Henley's  decision  (which  was  afterwards  confirmed  by 
the  House  of  Lords,)  shews,  how  large  a  construction 
may  be  put  upon  that  word  when  sanctioned  by  usage. 
The ,  usage  is,  in  my  judgment,  decisive  of  this  ques- 
tion.    It.  has  been  urged,  that  .the  words  detinue  gov 
bartm  qannot  be  taken  in  their  larger  sense  in  this  casct 
for  .thatSimfv.  Bennett  proves  that  what  is  garba  when 
ripe  is  also  garba  when  green,  and  that*  therefore,  the 
tithe  of  tares  cut  green  must  be  as  much  decimal  gar" 
barum  as  of  tares  left  to  be  ripe;  and  then  it  is  said  that 
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the  rectofr,  if  eritrfled  to  al*  tithes  garbarum,  would  be  ' 
entitled  to  the  tftheof  tares' tetlt  green ;  whereas  the  case 
states  that  the  vlaar  fe  entitled  t6  that  tithe.  The  proper  : 
answer  to  that  argument  Appears  to  be,  that  perception  ' 
shews  the  extent  of  the  viebr's  endowment,  and  that  he  ' 
must  be  presumed  to  have  been  endowed  bf  the  tithe  of 
tares  cut  green ;  if  so,  that  tithe  could  not  pass  by  the  grant  ' 
of  Elizabeth,  although  it  might  be  comprehended  in  the 
words  of  it.  Then,  upon  the  lease,  it  is  contended,  that 
this  is  not  a  tithe  of  "  corn  or  grain."  It  is  not  necessary 
to  determine  that  point,  for  there  are  also  the  words  M  rec- 
torial or  great  tithes,"  and  I  think  this  a"  rectorial," 
if  not  a  "  great"  tithe.  Queen  Elizabeth  claimed  under 
a  religious  house,  to  which  the  rectory  belonged ;  and, 
therefore,  the  tithes  gatbarum  et  gtanorum  would,  in  her 
hands,  be  "rectorial,"  whether  great  or  small,  and 
would  continue  to  be  so  in  the  hands  of  her  grantee. 
Rectorial  and  great  tithes  have,  therefore,  different 
meanings,  and  the  former  includes  every  thing  that  does 
not  belong  to  the  vicar.  But  I  also  think  that  the  tithe 
of  seed-tares  is  a  great  tithe.  Lord  Coke,  in  his  2  Inst., 
gives  zizania  as  an  example  of  great  tithes ;  and  in  Smith 
v.  Hodgson  (a),  Wattis  v.  Pain,  and  Sims  v.  Bennett,  a  - 
similar  opinion  appears  to  have  been  entertained.  It 
was  not  disputed  in  any  one  of  those  cases,  that  ripe 
tares  were  a  great  tithe;  the  only  dispute  was,  whether 
green  tares  were  a  small  tithe.  In  the  present  case,  the 
tares  are  cut  when  ripe.  My  opinion  is  not  founded 
upon  the  use  which  is  made  of  them;  for  Lord  Henley, 
in  Sims  v.  Bennett,  dayd,  that  the  nature  of  the  tithe  de- 
pends upon  the  nature  of  the  tttheable  matter,  and  not 

;     (a)  2W<xd>*h  , 
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U$ft  upon  fbe  use  Jo  which  fc  iaappfced.  ttfrnfrijwes  art  a  pulse> 
g^  -  and  rather  resejpble  be^ui*  and  ipe^  tfcan  Abose  tbittgs 
\yhicjb  are  usually  called  seeds.*  JJpqn  the  authorities* 
tfyuen,  J  think  ye  aft  boupd  tp  $ay  that  this  19  a  grsai 
tithe;  ^nd  eve^i  Jf  it  weveinot,  itiajU  alLeyejits  in  this 
pariah  rectorial,  and  passed  by  the  *ords  tfeciw*  gar* 
tariff-  The  vipex  hue  *eceiye4  Wall  tithes  generally; 
but  he  produced  no  endowment;  hjs  presumed  endow- 
ment ibjh#,  therefore,  he  limited  by  peweption,  and  be 
cannot  be  entitled  to  this  tithe,  for  be  has  ncjver  received 
it  An  attempt  has  be$n  made  to  explain  a.way  the 
eflEbqt  of  non-perception,  by  attributing  it  to  mistake ; 
but  there  is  nothing  tp  shew  that  the  vicar  was  eve? 
mistaken.  The  evidence  only  amounts  tp  this,  that 
the  witnesses  paid  it  as  a  great  or  rector's  tithe.  The 
important  part  of  that  testimony  is,  that  the  recto*: 
always  received  it,  and  (hat  wsoul4  remove  the  doubt, 
if  any  efistec),  upon  the  other  parts  of.  the  <?ascj. 

Bes?  J.  Jt  appears  \o  me  that  this  is  a  pure  qu,e$tio£ 
of  la^w,  viz.  whether  the  tithe  of  seed  tares  $.  4  grea£ 
tithe,  and  passed  under  t^e  grant  \$  question;  c^ 
whether  }t  is  a  s,niall  tftbe,  and  therefore  bejojyjs  to,  the 
vicar,  be  being  entitled  1,0  all  other  small  t,ithes.  Mwifc 
never  been  able  to  discover  any  iu^elbgi^Le  pr^g^ 
upon  vjtnch  to  decide  vlftt  is;  a  great  anjd  yvfat  MHflfe 
tjjhe.  For  a  long  tfine  it  ^&$  cox^e, red  as  a  quesMQ^ 
o^  %fc  depending  upon  *be  <juan%  o£  the  &rtifl£ 
euftiirated  in  the  particular  par^b.  It  ,is  n#w  se#l$4 
Ifoattte  question  expends  upon  the  naHu;e.o£  thp  thfPfi 
and  not  upon  the  quantity,  of  it>  wbj«h  vinay  fyppejfc 
to  be  produced.  It  would  be  satisfactory,  if  any 
precise  authority  could'  be  found,    as  to  what  things 
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are   to    be  considered  great  aid   what  small  tithes,        i£8&* 
la  the  absence  *rf  any  authority,  idl  tin*  we  con  do  is        .ITIa 
t<*  determine  the  nature  of  an  j  tithe  by  its  cesemblaace       n^^1 
td  soaje  other  article,  with*  respect  to  which  a  tUfcisioa 
lias  already  taken  place., (That  is  the  only  safe  rule* 
upon  which  we  can  proceed.     Then  the  question  is 
simply  this :  Do  seed  teres  more  ?eseart>l*  those  things 
which  are  called  groin,  and  have  been  determined  to  be 
great  tithes,  or  those  which  are  called  seeds  and  are  eaialt 
tithes?    It  is  tine  that  they  are  principally  wed  as 
feed,  '  for  reproduction,  but  do  they  resemble  those 
steeds  which  have  been  decided  to  be  small  tithes-?    Not 
m  the  least ;  not  one  -of  them  is  leguminous ;  not  one 
of  them  is  produced  in  a  pod,  as  tares  are.    Lindemoodj 
p.  192.,   under  the   word  Seminum,    mentions  various 
seeds,  but  does  not  include  tares ;  he  did  not  then  con- 
sider them  as  seeds,  and  therefore  they  do  not  come 
within  that  which  Lord  Henley,  in  Sims  v.  Bennett,  calls 
an  exception  from  the  general  rule.     Indeed  it  is  quite 
manifest  that  his'  Lordship  thought  them  different  from 
seeds  usually  so  called.     His  reasoning  is  to  shew,  that 
<what  is  a  great  tithe  in  one  state  is  also  a  great  tithe  in  an- 
other ;  and  he  instances  tares,  which,  according  to  Hodgson 
V.  Smith,  are  a  great  tithe,  whether  cut  green  or  ripe ;  and 
he  proceeds,  "  Nothing  breaks  into  these  resolutions,  but 
(that  the  Exchequer  have  determined  clover  seeds  to  be  a 
fctnall  tithe."     Now  he  could  not  have  said  that,  unless 
he  had  considered  seed  tares  to  be  different  in  nature 
from  clover  seed:   They  rather  resemble  peas  and  beans, 
leguminous  plants,  and  which,  according  to  Camyn  O*  ft 
fa  Wattisy.  Pdin{a),  arfe  to.be  distinguished  from' seeds 

•       •     •         (*}  2  Com*  63fr.  .  >     .  i 
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1823.        newly  introduced,  and  which  are  small  tithes.     I  am, 
— —        therefore,  of  opinion  \JfLfX  this  is  a  great  tithe,  and  that 
twin*        it  passed  by  the  grant  of  Queen  Elizabeth,  who  must  be 
supposed  to  Jlavg  fcitcffcied  ffi  g|re  to  the  grantee  all 
that  the  vicar  was  not  entitled  to.     If  it  were  a  small 
tithe,  the  grant  woi}l&  HPf  take  it  from  the  vicar,  nor 
is  the  usage  available  to  shew  whether  it  be  a  great  or 
-     <a  snail  tithe./    Jf/it  wert  a/sm^ll  tithe,  thejpcrpep^on 
by  tne  rector  would  only  prove  that  the  vicar's  rights 
have  been  neglected,   ,  I, presume  that  the  Master  of  the 
Rolls  wished  to  inquire  whether  the  usage  would  war- 
rant such  a  construction  of  the  grant  as  would  make  it 
convey  all  that  came  to  the  crown  upon  the  dissolution 
of  the  religious  house  to  which  the  rectory  of  Hatton 
had  been  annexed. 

Postea  to  the  Plaintiff 
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ACCEPTANCE. 

See  Assumpsit,  2.     Bill  of  Ex- 
change, 7. 

ACTION  ON  THE  CASE. 
See  Hundred,  Action  against. 

1.  Where  the  goods  of  A.  were  dis- 
strained  for  rent  arrear,  after  the 
amount  had  been  tendered :  Held, 
that  A.  might  bring  an  action  on 
the  case  for  an  excestive  distress. 
Branscomb  v.  Bridges  and  Another, 
E3&4G.4.  Page  145 

2.  By  9  G.  1.  c  22.  s.  7.,  the  inhabit- 
ants of  the  hundred  are  to  make 
satisfaction  for  damages  occasioned 
by  the  acts  therein  mentioned: 
Held,  that  under  this  statute,  the 
action  must  be  against  all  the  in- 
habitants of  the  hundred ;  and  the 
declaration  being  against  two  only, 
it  was  held  bad  on  motion  in  arrest 
of  judgment.  Jackson  v.  Pearson 
and  SquirreU,  H .  3  &  4  G.  4.    904 

ADMINISTRATOR. 

1.  Where  a  bill  of  exchange  was  in- 
dorsed generally,  but  delivered  to 
&  C,  as  administratrix  of  J.  C,  for 
a  debt  due  to  the  intestate,  and 
&  C.  died  intestate  after  the  bill 
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became  due,  and  before  it  was 
paid :  Held,  that  the  administrators, 
de  bonis  non  of  «/.  CL,  might  sue 
upon  the  bill ;  and  that  their  title 
was  sufficiently  proved  by  the  let- 
ters of  administration,  de  bonis 
non,  without  producing  those 
granted  to  &  C,  the  administra* 

,  trix.  Catherwood  and  Another, 
Administrators,  v.  Chabaud,  H. 
S&4G.4.  Page  150 

2.  A.  mortgaged  lands  in  fee  to  B. 
and  Co.,  with  a  power  of  sale  upon 
trust  to  repay  themselves  the  mo- 
nies advanced,  &c,  and  to  paj 
over  the  surplus  to  A.,  his  execu- 
tors or  administrators.  Before  any 
sale  was  made,  A.  died,  having 
devised  all  his  real  and  personal 
property  to  C.  and  D.  (whom  he 
also  made  executors,)  upon  trust 
to  sell  and  pay  debts,  Sec  During 
the  lifetime  of  C.  and  D.,  B.  ana 
Co.  sold  the  estate,  and  paid  the 
surplus  into  the  hands  of  is.,  who 
was  agent  for  C.  and  D.  Whilst 
the  money  remained  in  E.'b  hands, 
C.  and  D.  died.  E.  also  died  soon 
after,  leaving  the  defendant  his 
executor.  The  plaintiffs  having 
taken  out  administration  de  bonis 
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non,  with  the  will  of  A.  annexed, 
brought  an  action  for  money  had 
and  received  against  the  defend- 
ant; Held,  that  it  could  not  be 
maintained  ;  for  that  the  money  in 
the  defendant's  hands  was  equit- 
able, and  not  legal  assets,  and 
therefore  would  not  have  been  re- 
coverable by  C.  and  £>.  in  their 
representative  character. 

Held,  also,  that  a  promise  made 
by  the  defendant  to  pay  the  money 
to  the  plaintiffs  was  merely  nudum 
pactum,  they  not  being  entitled  to 
receive  it.  Clay  and  Others,  Ad- 
ministrators de  bonis  non,  v.  Willis, 
ES44G.4.  Page  36* 

ADVOCATE. 

See  Prisoner,  1. 

AFFIDAVIT  TO  HOLD  TO 
;  BAIL. 

,  See  Practice,  6. 

I      AFFIDAVITS,  (entitling.) 
See  Certiorari,  4.    Practice,  22- 

AGENT. 
See  Principal  and  Agent. 


AGREEMENT. 
See  Bill  of  Exchange,  7. 
1.  An  executory  agreement  to  trans- 
fer a  share  of  a  vessel,  is  void  by 
the  34  G.  3.  c.  68.  s.  14.,  unless  it 
.   contains  a  recital  of  the  certificate 
of  registry*    Biddell  v.  Leeder  and 
'  Pulham,  H.S&4G.4.  327 

%  Where  an  agreement  was  made 
between  A*  and  B.  that  the  former 
'should  sell  certain  premises  to  B., 
\  if  it  turned  out    that  he  had    a 
*  title  to  them,  and  that  2?.  should 
j 'have  jthc  possession  from  the  date 
J  of  that  agreement :  Held,  that  an 
m  ejectment  could  not  be  maintained 
"by  A.  against  B.  without  a  demand 
of  possession,  although  the  object 
"  of  the  action  was  to  try  the  title  to 


the  premises.    Doe  dem.  Newby  v. 
Jackson,  tf.  3  &  4  G.  4.     Page  448 

,  AMBASSADOR. 

Where  the  .servant  of  an  ambassador 
.  did  not  resale  in  his  matter's  house, 
but  rented  and  lived  in  another, 
part  of  which  he  let  in  lodgings  ; 
.  Held,  that  his  goods  in  that  house 
not  being  necessary  for  the*  con- 
venience of  the  ambassador,  were 
-  liable  to  be   distrained  for  poor 
rates,      Novello  v»   Toogqod*  E* 
4  G.  4.  554 

AMENDMENT. 

See  Practice,  24. 

ANNUITY. 

See  Bond,  1. 

The  17  G.  8.  c.  26.  *.  4.  is  not  im- 
perative on  the  Court,  but  it  is  in 
their'  discretion  either  to  vacate 
the  securities  given  for  an  annuity 
in  case  of  a  violation  of  that  clause 
of  the  act,  or  to  do  to  on  certain 
terms,  or  to  refuse  to  do  soy  ac- 
cording to  the  circumstances  of 
each  particular  case.  Girdled*** 
r.AUautM.9G.*.  61 

APPEAL. 
See  Justices,  6. 

1.  A  clause  in  a  private  inclosure  act, 
declaring  that  no  item  or  charge 
in  the  accounts  of  the  commis- 
sioners shall  be  binding  to  the 
parties  concerned,  or  valid  in  laij, 
unless  the  same  shall  have  been 
duly  allowed  by  a  justice  of  oeace 
in  the  manner  therein  pointed  out, 
does  not  take  away  an  appeal  given 
by  a  subsequent  clause,,  "  to  the 
party  grieved  by  any  thing  done  in 
pursuance  of  that  or  the  general 
inclosure  act,  (other  than,  and  ex- 
cept such  determinations  as  were 
by  that  or  the  genera)  inclosure 
act  declared  to  be  binding,  final, 

and 


APPROBATION. 

and  conclusive  #'  the  allowance,  of 
.    the  accounts  byt  a  justice  not  falling 

within  this  exception.  The  King 
'  v.  The  Justices  of  Cumberland,  M. 

3  6.4.  Page  64 

%  Where  an  order  of  bastrirdy  has 
<  been  made  and  the  time  fbt  ap- 
-  peal  past,  it  cannot  be  enforced 
'  under  18  Eli*,  o.  S.,  but  the  magis- 

<  strate  must  proceed  under  4p9  G.  3. 
a  68.  s.  3.  by*  commitment  for  three 

'  months.  Export*  Addis.  M.  3  G*  4. 
*»  87 

&  Notice  of  appeal  against  an  order 
M  of  filiation  was  given  in  the  follow- 
ing form :  "  I,  A.  B.  of,  Ac,  in- 
tend, at  the  next  general  quarter 
sessions  to  be  holden,  &c.,  to  com- 
mence and  prosecute  an  appeal 
against  an  order  of  filiation,  made, 
&c.,  whereby  I  was  adjudged  to  be 
the  father  of  a  bastard  child,  born 

*  *  on  the  body  of  E.  R.,  and  charge- 
i  able  to  the  parish  of  &„•"  Held, 

•  that  this  notice  was  insufficient, 
v  the  cause  and  matter  of  appeal  not 

*  being  set  out  as  required  by  9  G. 3 

<  c,  68. *.  5.     Rex  v.  The  Justices  of 
Oxfordshire,  H.  3  St  4  G.  4.     279 


i  APPRENTICE. 

See  Covenant,  4.  Pleading,  20. 
Settlement  by  Apprentice- 
ship. 


APPROPRIATION. 

See  Bill  of  Exchange,  7* 

A.  6old  goods  to  J5.,  at  whose  risk 
they  were  shipped  for  Lisbon,  to 
be  paid  for  by  bills  drawn  upon 
R.  and"  Co.  C.  went  as  super- 
cargo and  trustee  for  A.  and  Z?., 
ana  was  to  retain  possession  of  the 
goods  until  the  amount  of  the  bills 
drawn  upon  R.  and  Co.  was  re- 
mitted, and  then  the  bill  of  lading 
was  to  be  delivered  up  to  B.  B. 
directed  R.  and  Co.  to  effect  an 


ARBITRAMENT.       773 

insurance,  which  was  done  at  his 
expense,  and  not  in  pursuance  of 
any  agreement  between  him  and 
A.  The  ship,  with  the  goods  on 
board,  was  captured,  and  the  un- 
derwriters paid  a  total  loss  to  R. 
and  Co.,  who  gave  B.  credit  for 
the  money,  part  of  which  they  paid 
over  to  him,  and  part  to  his  as- 
signees after  he  had  become  bank* 
rupt.  R*  and  Co.  paid  part  of  the 
bills  drawn  upon  them,  and  reject- 
ed others.  In  an  action  brought 
against  them  by  A.  for  money  had 
and  received*  to  his  use:  Held, 
that  they  were  not  bound  to  apply 
the  money  paid  on  the  policy  to 
the  discharge  of  the  bills  drawn 
by  B.  for  the  goods.  The  defend- 
ants in  answer  to  an  application 
by  plaintiff,  stated  that  they  could 
say  nothing  about  some  of  the  bills 
In  question  not  then  accepted,  and 
that  their  fate  must  depend  upon 
the  state  of  Williams9  account 
when  they  become  due  :  Held, 
that  this  was  not  a  conditional  ac- 
ceptance, and  did  not  bind  R.  and 
Co.  to  apply  to  the  payment  of  the 
bills,  any  money  that  they  might 
receive  on  account  of  WiUiams* 
Neale*  Administratrix,  v.  Reid,  E. 
4  G.  4.  Page  657 

ARBITRAMENT. 

See  Costs,  2.  - 

1.  In  an  action  against  several  de- 
fendants, a  verdict  was  taken  for 
the  plaintiff  for  400/.  damages,  sub- 
ject to  a  point  of  law*  reserved  for 
the  opinion  of  the  Court;  and  in 
case  that  point  should  be  deter- 
mined in  favour  of  the  plaintiff* 
then  subject  to  the  award  of  a 
barrister  as  to  the  damages.  TTie 
point  of  law  having  been  decided 
in  favour  of  the  plaintiff,  the 'ar- 
bitrator having  been  consulted- by 
one  of  the  parties  in  the  caose,  de- 
clined proceeding  in  the  reference. 
'        One 


7T4 


A«StM**8rt\ 


One  oe  the  defendant*'  teftstfi  toi 
.  name  any  other  arbf  ttsjtdr.  '  Udder] 
!tae*»    circumstances    the    Court 
•    •ordered '  judgment »  and  execution! 
toossue  against  that  de&ndam?  fori 
.  ■  tito, damage*  found  by  the  Jciry,' 
-    adetthe  would  cement  to  refer 
■  .    the  damages  to  tome  other  arbi-j 
trator. '  IVooUey,  Executrix,  v.  KeU 
lp*ntiQlhe*sfM>$G.*.    Page  68 
S.  Personal  knowledge  of  an  award 
apd. rale  of  court  makes  the  party 
• .  liable  to  aw  attachment  for  not  per- 
forming*, tike  award,  although  he 
has  not  been    personally  served. 
JkfUe  Matter  of  Bower,  H.  3  & 
4  <?.  4*  264 

JL  Where  a  cause  and  all  matters  in 
difference  were  referred  to  an  arbi- 
.  tsator,  but  nothing  was  said  about 
.    coats:  '  Held*  that  the  arbitrator 
had  power  over  the  costs  of  the 
■•   cause,  but  not  those  of  the  refer- 
ence*   Firth  v.  Robinson,  H .  8  & 
4G*4.  277 

ARREST. 

See  Bankrupt,  3.    Conviction,  1. 
Justices,  4.     Practice,  11. 

ARTICLES  OF  CLERKSHIP. 
So*  Attorney,  4.    Practice,  27* 

ASSETS. 

See  Administrator,  1,  2.    Plead- 
ing, 18. 

ASSIGNMENT. 
See  Bankrupt,  10* 

"'.;;.!  Assumpsit. 

'ft.  Where. two  breaches  were  assigned 
onhvone  count  of  a  declaration  upon 
I,  ^eontsaotVaiid  the  .defendant  paid 
buYPOQ^y.  iato  court  upon  one  of 
.t,jthwu  Held,  that  he  thereby  ad- 
>i  milted  the  whoieedntractaB  set  out 
:f ,  .in  thai>eount<  ■  Dyer  v.  Ashton,  M. 
..&<*.*  31 


*  Aritf&idriffr  tadiey!taIiatiJ  re- 
"Hje*beV  brought    s^Knse  tire  re- 
"Ifceive*  of  'ait    estate  to  reextver 
;  l tottney 'receive  by  Mm  <fcv  rent, 
>  'vo^'fhti  panose' of  try irrg  the  title 
:n'of>ffdeeaultb,  *s-<an  ^iow  far/rent 
'''wk^'th^iiBeftiirtg  of  the  39  er 
'40 tt'S.  '*.W4> "it  13.  ihtLMdon 
€ourt  of  'Request  "Act  *  and  the 
plaintiff,  although  he  recovered  leas 
than  9i.,  was  held  to  be  entftfett  to 
'  costs.    Drem  w  Fletcher,  H9$  A 
4  6.4.  Page^S 

3.  A.  mortgaged  -lands  in  fee  td  B. 
and  Co.,  with  a  power  of  sale  Upon 
trust  to  repay  themselves  the 
monies  advanced,  &c,  and  to  pay 
over  the  surplus  to  A.9  his  exe- 
cutors or  administrators.  Before 
any  sale  was  made  A.  died,  having 
devised  all  his  real  and  personal 
property  to  C.  and  D.  (whom  he 
also  made  executors,)  upon  trust 
to  sell  and  pay  debts,  Ac.  During 
the  lifetime  of  C.  and  D.,  ILand 
Co.  sold  the  estate  and  paid  the 
surplus  into  the  hands  of  is.  who 
was  agent  for  C.  and  D.  Whilst 
the  money  remained  in  2?.'s  hands, 

C.  and  D.  died,  E.  also  died  soon 
after,  leaving  the  defendant  his  ex- 
ecutor. The  plaintiffs  having  taken 
out  administration  de  bonis  non  with 
the  will  of  A.  annexed,  brought  an 
action  for  money  had  and  received 
against  the  defendant :  Held,  (hat 
it  could  not  be  maintained ;  for 
that  the  money  in  the  defendant's 
hands  was  equitable,  and  not  legal 
assets,  and  therefore  would  not 
have  been  recoverable  by  C.  and 

D.  in  their  representative  cha- 
racter :  Held,  also,  that  a  promise 
made  by  the  defendant  tb  pay  the 
money  to  the  plaintiffs  was  merely 
nudum  pactum,  they n,ot  bemgen- 
titled  to  receive  it.'  Ctayv.  tVUlis, 
H.  S  &  4  G.  4.  964 

4.  A.  and  Co.  and '  B.  and  Co.  re- 
spectively carried  on  the  business 
of  banfcem  aft  Mttidstoiie:   B.  and 

Co. 


ASgWfPSKT. 


ns 


Cqr  tecroe^taflkrapta,  md.9t  tfee 


the**  accepted*  and  that  theii  fate 


tin*  of.  t^eir  $Gtr  ,o£t bapjtfuptcy  a  .'mast  depend  upon  the  state 
the  two  banlcs  held  no^  aj}d"Other!        m:m — '  -~~ — -*  — u—  -i.— ■ 
securities  of  each  othftr  <t#  nearly 
.    the  same  amount*    The  provisional! 
,,    assignee  of  B.  and  Co-»  knowing 
,    that  fact,  presented  ar^,  obtained 
•    payment  of  the  notes  tofu4Mand 
'     Co.,  partly  at  their  faanfc,  and  partly 
v.  at  the  house  of  their  .agents  in 
, .  London,  who  were  ignorant  of  the 
,  -situation  in  which  the  parties  stood : 
',  .Held,  that  A.  and  Co.  might  re- 
<\  cover  the  mnonnt  so  received,  in 
*.    an  action  for  money  had  and  re- 
.,   reived  against  the  provisional  as- 
signee,    EdmeaaU  and  Other*  v. 
NewvianyH.3Sc*G.4«   Page 41 8 
,£♦  Am  sold  goods  to  B.,  at  whose  risk 
.    they  were  shipped  for  Lisbon,  to 
.be  paid  for  by  bills  drawn  upon 
,     R,  and  Co,     C.  went  as  super- 
,    cargo,  and  trustee  for  A.  and  2?., 
\    and- was  to  retain  possession  of  the 
\.  .  goods  until  the  amount  of  tfie  bills 
<•,   drawn   upon  R,  and  Co.  was  re- 
, .  mitted,  and  then  the  bill  of  lading 
j    was  to  be  delivered  upto.B.     B- 
directed  R*  and  Co.  to  effect  an 
\  insurance,  which  was  done  at  his 
\  .  expense  and  not  in  pursuance  of 
,    any  agreement  between  him  and  A. 
The  snip,  with  the  goods.on  board, 
*.  was.  captured,  and  the  underwriters 
r    paid  a  total  loss  to  R*  and  Co., 
j    who  gave  B.  credit  for  the  money, 
.„   part  of  which  they  paid  over  to 
.    him,  and  part  to  his  assignees  after 
.,  he  had  become  bankrupt.    R  and 
.  Co.  paid  part  of  the  bills  drawn 
;    upon  them  and   rejected   others. 
In  an  action  brought  against  them 
,,  by  A.  for  money  had  and  received 
to  his  use :  Held,  that  they  were 
not  bound   to   apply,  the*  money 
paid  on  the  policy  to  the  discharge 
of  the  bills  drawn  hy  B.  for  the 
goods.    The  defendants  in  answer 
to  an  application  by  plaintiff  stated 
r  that  they  could  say.  nothing  about 
'  some  of  the  bUfc  in  ajiejtjpn ,  not 


of 
William'  recount  when  fcheybe- 
: ,  coma  due  t  Held,  thai  this  Was  not 
t   a  conditional  acceptance,  and.did 
•,  not  bind  R>  and  Co,  to  apply  to 
,  the  payment  of  the  bills*  any  Asaney 
,  that  they  might  receive*  mA  aecdunt 
of  William*    Nettle,  Adminatra- 
trixy  v.  Reidy  2S.4*  G.4.  Page  657 
6.  Declaration  that .  defendant  •  was 
indebted  to  plaintiff  in  account,  and 
.  thereupon,  ja  consideration  of  the 
.  premises*  and.  that  plaintiff  would 
take  and  accept ,  the  work  and  la- 
.  bour  of  the  defendant  aa  a  plumber 
and  glazier,  at  reasonable  prices, 
to  the  extent  of  that  debt,  /defend- 
ant promised   to  do    the   work. 
Counts  for  money  had  and  receiv- 
ed, &c. .  It  was  proved  that  the 
plaintiff  by  deed  bad  assigned  cer- 
tain premises  to  the  defendant  for 
a  sum  of  money  therein  mentioned. 
The  deed  stated  that  sum  to  have 
been  well  and  truly  paid,  and  re* 
leased   the   defendant  therefrom. 
Parol  evidence  was  given  to  shew, 
that  in  fact  part  of  the  purchase- 
money  had  not  been  paid,  but  that 
it  was  agreed  by,  parol  between 
the  parties  at  the  time  of  the  exe- 
cution of  the  deed,  that  that  part 
of  the  purchase-money  should  be 
retained  by  the  defendant,  and  that 
he  should  do  work  for  the  plaintjff 
to  that  amount :  Held,  that  if  this 
evidence  was  admissible,  still  it  did 
not  support  the  declaration  :  Held, 
secondly/  that  assuming  the  legal 
effect  of  the  agreement  to  be,  that 
the     entire     consideration-money 
had   been    paid,    and    that    part 
was  returned  in  cooskleratfon  of 
the   defendant's  promising  to  "do 
work,  the  parol  evideaco  would 
not    contradict,  die    deed*,  '  and 
.  would  he  admissible^  bUt  that^n- 
asmuch  as  the  original  .debt  wag 
extinguished  by  the  release*  in  the 
deeds,  and  no  new  debt  *ras->  gre- 
at cd 


Vfc  ATTORNEY.       TTJJttWAff       BANKRUPT. 


""itedv'btrt  *<*t*y  'ati->>bH&a8**  to 
u  Ar work  Wfsifcgotkt  of  tfnevr. >»>e- 
X  efat  contfifct,  that  owrfft  Ho,  Mve 
*  b«ert  ^teclarW  up«W. n  '  B«*tf1  v. 

.1". 


ATtAC«WEWT. 


:i 


'A 

AHBtTJIA 


V,"  I  MENT,  2. 

^  Aa  ottWhe^  of  the  court  pf  k!.'B. 
u  jinay  ieout  ft  qpnjinissiQn  of  bank- 
jir^ptcy,  4n^*roaintain  an  action  for 
r  the  fees  due,  upon  that  business, 
without  hpnghdmhtei  a  solicitor 
"J  in  •  Chancery-  Wilkinson*  Genf., 
Zone,  fa  V.  2*feA  H-  3  &  4  (?.4. 

1*58- 
|£'  Where  the  attorneys  for  the  plain- 
,.  tiff  and  defendant,  in  a  cause  which 
~  was  ready  for  triad,  entered  into' an 
V  agreement  whereby  they  personally 
%  undertook  that  the  record  should 
,  be  withdrawn,  that  certain  things 
!  should  be  done  by  the  plaintiff  and 
"  defendant,  and  that  costs  should  be 

*  taxed  for  the  defendant  in  a  cer- 

*  tain  manner ;  Held  that  the  attor- 
ney for  the  plaintiff  was  personally 

hound  to  pay  the  costs  when  taxed 
f  in  the  mocfc  specified.      Iveson, 
"  Gcnt.,one,fyc.,v.  Conington,  Gent., 
'one^c,  ft  3&4G.C     m      160 
4  An  attorney  entering  a  plaint,  and 
suing   out  process  in  the  county 
court  during  the  time  of  his  im- 
prisonment, is  within  the  meaning 
'  of  12  G.  %  c.  13.  s.  9.,  and  liable 
*!  to  be  struck  off  the  roll.     In  the 
I  Matter  of  Flint,  Gent.,  one,  fyc, 
Iti.S&lGA.       \     '      .        .   ^54- 
^  Articles  of  clerkship  were  duly 
^stamped  andT/exe^uted,  arid  trans- 
mitted to,  agents  m  town  for  the,, 
purpose  o£bfJng  enrolled  with  the' 
Hooper  ofic££;ot  the  court    ^  It  ip- 
^jpeared  that  MC  the  agents'  1>of k 
^^tbere  ^waa  «$  JRtry  in  the  hand- 


<9HlP4ftMltoftfti  «A*|Aa%^^2oa 
i^tftii«#dcaMofl^  MTOfeifc  *«f  no 
oi  e*tr^Sr>*tieb  alNmraHm%nt4M^lie 
ba^dtoi^ngfl  1J^flflffcrf'#>»ftc«. 
<*<***>  (^rfotfulftNd  **fc»dthe 

•*^isfcfcea>%nflfc  *prtt«WWftH  W<to 
«%W**  tf^^a^HoW4dmf««'»an 

* 'ffettornuj*'  >m  yam*  p»A*<]*h. 

5.  Art  ifefldrtie j  <H>{£aJgfew  ■  dferoKMed 
-  conveyancer  to  conduct  bis  bun- 

^i*sir«*td  '*&*** *Wi' sHihr* lAi  4t 

•  tnbwry  of  the  froft'  WWflW  & 
1  Wtary.   'Ite  atomkof  totfr  **%re 

painted  dit  thebffiee-tooir*,  fttffclUa 

'*br  tmsraesft  weld  fmtifec*it*8hd 

-^delivered  W  tWf ^jtfef^iiAtts : 

<>Held;  ttat*thfe  was  a  ctte<r#ftkm 

-92  to/Hi'  c.46i  '*.  M  /,«  teai»iif**ai 

■  tin* attorney*  hail artow^dlm  niime 

"  to  be  used  fW  and  on*accwfirt^of 

mi  u«<prtlifled  person  -/  tm4  **ie 

Court  ordered  the^'  stttita^  to^be 

*  struck  offthe  roll;  «ndlhe'ctertb>to 
betoomrMttedtoprf«orifbrttni*mh. 
In  tiie  Maiter  of  Tk<mos '&*&&* 

•  and  John  Wobd,  'a'«**«A  -c 

• •■«  .*•«■••  .'"»*ro 

6.  A  defendant  Having  ftppet*te&*to 
the^  action  by  ow  altorfey;*c«i«tot 
in  the  same 'cause 'mate  tayfytfM" 
tattoo  ti^tfie  Courts  fey  'aritiifierf 
Wrtfeout  haring-bbtain^d  utr^o^fftr 
for  chariging  hfe  afttorhey:  *-w€MMirs 

...  .,,:*.      r.|Wr 

,'.;• ;B^i:.;{  .;X:J 

:Fir*ctmm;4t  6.  li*  15.W1 »?  ♦ 

.s..  '      j-  .-;;  .  -..;,     '.   a  .:  -■'> 

r-  •  BANKRUPT  *  *  <,  Al 


1    t«Jter- 


BANKRUPT. 


?V 


.   aftowardsbecew  bankrupts,  JWOJ. 

to  be  applied  to  frspecaie  purpose, 

drew  *  cheque  on  hie  benksVfor 
.    that    turn,    and   delivered  it .  to 

them  before  their  bankruptcy  t  and 
■    they  aot  having  ueed  the  cMtjue, 

returned  in  to  the  leodas after  hev- 
,  ing  committed  an  aot  of 
.  reptcy;  Held,  that  their 
/could  not  maintain  trover  for  the 
„  cheque.  Moor*,  Assignee  0/ Bar* 
i   ikrvp*  v.BmrikmpN.SQ.*. 

$.  A  trader  having  been  arrested  on 
j  the  90th  Afay,  desired  his  servants 
■*  wt  to  let  into  the  house  any  persons 
.  whom  they  did  not  know,  as  he 
.  was  afraid  of  being  arrested  again. 
On  the  morning  of  the  91st  the 
,.  doors  of  the  house  were  kept  shut, 
.  and  no  person  was  admitted  un- 
.  til  it  had  been  ascertained  from  the 
window  who  he  was:  Held,  that 
an  aot  of  bankruptcy  was  commit- 
ted on  that  morning,  although  no 
creditor  was  actually  denied.  Har- 
vey and  Others,  Assignees,  v.  Rom** 
bottom  and  Others,  M.  3  0. 4.     59 

5.  A  bankrupt,  who  has  obtained  his 
•  certificate,  cannot  be  arrested  upon 

a  subsequent  promise  to  pay  a  debt 

.  due  before  his  bankruptcy*    Peers 

v.  Gadderer,  M.  3  G.  4.  1 16 

4,  Commissioners  of  bankrupts  are 
.not  liable  to  an  action  of  trespass 
for  committing  a  person  who  does 
net  answer  to  their  satisfaction 
when  examined  before  them,  touch- 
ing the  estate  and  effects  of  a  bank- 
rupt. Dosmell  v.  Intpey  and  Two 
Others,  H.  3  ft  4  G.  4.  163 

J5.  A  bankrupt  having  obtained  bis 
certificate  before  the  rising  of  the 
Court,  on  the  day  when  the  second 
scire  facias  against  the  bail  was  re- 
turnable, the  Court  ordered  an 
eioaeretor  to  be  entered  on  the 
bail-piece.  Johnson  t.  Lindsay, 
H.  3&4G.4.  947 

6.  A.  separate  commission  having 
issued  against  A~>  and  a  joint  com* 
mission  against  A.  and  £.,  the  as- 

Vot.L 


stances  under  the  separate  com- 
mission obtained  a  verdict  against 
C  The  Court  ordered  the  moJfcey 
to  be  paid  into  court  until  a  peti- 
tion* pending  before  the  Lord 
Chancellor,  to  supersede  the  se- 
parate commission  was  decided. 
Hodgkinson  and  Other*,  Assignees, 
v,  Treten,  H.  3*4<7.4%  '<. 

Page  257 

7*  In  an  action  by  the  assignees  of  a 
bankrupt  brought  to  recover  pro- 
perty in  the  bankrupt's  possession 
as  reputed  owner,  the  plaintifs 
proved  that  the  bankrupt  had  once 
been  the  real  owner  of  the  goods 
in  question,  and  that  he' continued 
in  possession  of  them  until be  coin- 
mitted  an  act  of  bankruptcy :  "Held, 
that  this  was  prima  facie  evidence 
that  he  continued  in  possession  as 
owner,  and  that  it  then  lay  upov 
the  defendant  to  prove  that  the 
bankrupt  had  ceased  to  be  the  re* 
puted    owner.      The    defendant 

.  proved  that,  long  before  the  act  of 
bankruptcy,  the  goods  had  been 
seized  under  an  execution,  at  the 
suit  of  a  creditor,  by  the  sheriff, 
and  that  they  were  conveyed  by 
bill  of  sale  to  the  creditor,  and  that 
he  afterwards  demised  them  at  an 
annual' rent  to  the  bankrupt,  who 
continued  in  possession  of  them  till 
the  time  of  his  bankruptcy.  Soon 
after  the  bill  of  sale  was  executedv 
the  creditor's  initials  were  marked* 
on  all  the  goods :  Held,  that  this 
was  no  evidence  of  the  notoriety 
of  the  change  of  property ;  and, 
consequently,  that  there  was  no 
evidence  to  go  to  the  jury  that  the 
bankrupt  had  ever  ceased  to  be 
the  reputed  owner.  Lingard  and 
Another,  Assignees  of  Fry,  v.  Me*& 
siter,  H.  3ft4G.4.  306 

8.  A.  and  Co.  and  B*  and  Co.  re- 
spectively carried  on  the  business 
of  bankers  at  Maidstone.  B.  and 
Co.  became  bankrupts  ;  and  at  the 
time  of  their  act  of  bankruptcy, 
the  two  banks  held  notes  and  other 
3  E  securities 
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securities  of  each  pther  to  nearly 
ba^ttWj^ouftt^^e  prpvfaiiiial 
bnf^WPW  <«  .£•  #Pd{tai,,taow>ng 
.vlfbff  frctn  jpepftaM  ;a*d;,*btat)ied 
V  HtJWP*  <*  ^3  ;****  rf.«  A*  And 
ww^JPOT:.*.  fteir  fet»)i»n*nd 
•wftHNI  at  jbj  h#im .01  lihgfc  ayi** 
a[m  £opdwy  iffe*,****  j«tf*fl*i  of 

^o^:J$eld,  fthftt  .v*;  and  Co. 
-tt^ftyrgfiuffll  ll^iiwaMPijaari*- 

e#4^^ved  wM  to  pnowaioaai 
assignee.    Edmeads  ana  Others  v» 
Newman  fj.ftb+G**.  Page  418 
9*  In  an  action  on  the  9  Anne±  Ci.14. 
aabraogfatJty  the  assigned  of  a  bank' 
lBf«9gt  tot  asotivar  money  lost  by  die 
TlwaJtflnpt  at  play,  -the  bankrupt, 
sfwh*)m  obtained  his  certificate, 
J4ras  waited  as  a  witness  to  prove 
»*ke  loss:  Jlqldt*  th*j;  he  waa  hi- 
.mompeiedi,  bat  *Jutfr  his  cooipe- 
'tency  was  restored  by  three  re- 
ittate*?c4r*t,  by  the-  bankrupt  to 
*Ae  assise  j  second,  by  aO  the 
Predators  to  the  bankrupt;  third, 
by  the  aSfcignae  (wha  wa*  not' a 
isreditorj)  to  the  bankrupt*  rWM, 
^pcondrj;,  that  *•  yea*  after   the 
t^omnrisskm    issued,    it   might  be 
presumed  that  fcll  the  creditors  bad 
'bated,  and  *at  a  release  signed 
'%  all  those  who  haci.  proved  might 
'tnerefore  be  considered  as  a  rte- 
lease  by  all  the  creditors ;  thirdly, 
**that  such  a  release  did  not  destroy 
"the  assignee's  right  of  action.  Car- 
ter* Assignee,  v~  Abbott  and  Others. 
•#.  3A4  0.4*  444 

16.  A.  B.  being  sole  owner  of  a  ship, 
by  indenture  of  the  94th  Juney 
181%  assigned  three  fourth  shares 
3>f  ik  to  a  creditor,  as  a  security 
4fo  *  debt*  The  deed  contained 
gjpQuBtiSt  J»y  which  the  creditor  was 
.$fl  reooftvey  tbe,th*ee  fourth  shares 
bHpQn>pajttentf.of.hisidety|  apda 
*pfW$fc  aft*al*rtnfr*he  awditar,  in 
I  <w#  0**  debfcjpas  no*  pa*4  within 
*»  iwnmuw  t<4»:#.  mp  .<*>**»*- 

fcmi    'jr!    ;".;,  :»■*.-    rru>    sol  ^    .rfi 


SKAl  CM  A  UQHLH 
milted  to  freight  the  ship,  and  *> 
3dioadiiafrgaeaa6dniitapsc»^saMic» 
^ddfcsj<ap*  *m£ttiniu»»  the  sk*f*or 
^ah^«amia*i^il^dab«w^4iilne 
aotf^*iam^>ab*dMwibv4tf«*- 
9d*itpjrtemetiaicsI4ajibh*  'iAttahe 
*ritiurtitf  tteteeiMim*f  ihjmftd, 
•>dthAifcV  wmismienfcftan&*Wp*rt 
norf>^jpitryvk>d>a(^a3»g#WAi^A 
.o^mMow^butatt  *tito  fbntHJ  pre- 
mwftbfed  ifcjiumj  *ip*fcgtstsy*ifta» 
.*as  't*  thatrajmfimj'W*«a4aly*to)- 
'rtolimtarfch*  .TJwnjMp  wtnmadta 
kes  pdrt  a£'»e§i8ti^Jjp4t*4ei9,> 
and  ami  coaauatk  emptydtffcm 
<*hat  time .  -toil :  Aamavy  H*2ty<by 
/of.  jBL  in-  carrying  targaefr  >fet><'iM* 
asrn  usa  and>  oaihie  Wwaooaiiai» 
and  he  aaotinded  4aringva»4hat 
.Sim*  m  tha  actual,  possess**  otAe 
.'ihip,.  and  t*  manage  and  asaigau* 
bar  without  tha'Mte*fera»0a"ior 
aonttol  of  the  owtdkb*^   ^A*  &> 
having  become  bankrupt*  -afc  was- 
held^lhat  as  he  hid  oacerheefl  we 
^aaalawnera^  the  whole  aMpv^aad 
..had  never  th»e4iw  ihbsg  tOHtiSke 
\b  notadoas  to  the  w^rW'tliapfee 
4adaeaasds»bt4te  osmaMi^flie 
three  fonrtb  shara,»4e  tas«amfd 
to  be  the  apparent^f«*^^4hme 
shares,  with  ihaeotiseaaaf  tftKPffee 
owner,  down  to  theitimeuofittfoact 
af  haakruptey,  aadi  theasfbra^dfat 
^thoaaahareapaNed  to4us«|si^d«s, 
as  property  in  his  <>rdet^anw  depo- 
sition within  she  meaning  *£w 
31  J*c.  \.   s.  19.      Ki*&tf<*d 
Blmfimru,  As*gM*sr+vtmlgm* 
E.  4  0.  *>  '  P4g^<88 

Il>  ConamisiHiqewo*JhanhwpM»«lb- 
■tot  give  a  baofatapt  «<ptfa(aHttn 
ffiw  an  aoliam^dptffMd  afcawf§4n 
iotder  tO'eaabie  hi»»t*naake  a^iill 
4isek*Umr>of  vhirwt^e<ao*  Mdu* 
>4Satm«o»  v.  Leigh, I EJ*  6Ui^&2 
12.  A  testator  being   seised  of  the 

and  being  Ibe  owner  or  certain 
jmaajohsidf  Mmn*wpitium*plffl 
Lihaipu^  Awiaiathdftiaha  hssesHa 

.k  y^  ?hum  aioa  ^otsiinot(|nlMta 


BARON  AND  FEME. 

vtrvsttts  «fxm  trttsi*  *o  "permit  the 
same  tdbekfld  ami  enjoyed- by 

•  tte  person  wbt^rV  the  time  being, 
,  -wotrkL  be  entitled  to  ^©possession 
,  of  lira  fireehokl  estate*)  twd  he 
'  .farther  dfaedted>  4hs*  :  whilst  'the 

said .  freehold  estate*  abotiU  be 
>  feetd  and  enjoyed  by  the  person 
entitled  to  Ms  Jetrf  nmnste«rtioftse, 
the  Mid  chattels  should  be  kfept  in 
.the  mansion-house,  tfldaot  re* 
tiered  therefrom,  unless  with  the 
'  consents  the  trustees.  Upon  the 
death  of  the  testator,  the  goods 

•  and  chattels  were  in  the  said  man- 

*  akin-house,  and  his  son  then  be- 
.  came  seised  of  the  freehold  estates, 

and  entitled  to  the  mansion-house 

*  for  his  life,  and  remamed  to  the 
•■  occupation  of  the  same,  and  of  the 
■  household    rurmtnre,    od   'men- 
tioned ia  the  will :  Held,  that  even 
if  the  son  of  the  testator  had  been 

\*  trader,  and-  become  a  bankrupt, 
and  had  had  the  goods  in  his  pos- 
session at  the  time  of  the  act  of 
bankruptcy,  under  the  above  cir- 
cumstances they  would  not  have 
passed  to  his  assignees  as  profjerty 
«n  his  order  and  disposition,  within 
ihemeaamg  of  the  21  Jac.  L  c.  19., 

i  smd  therefore  that  a  collector  of 

i  taxes  was  not  justified  iodmtarining 
these  goods  for  taxes  due  from  the 
eon  in  respect  of  horses,  carriages, 
dogs,  Ac,  under  the  49  G.  3.  r.99. 

:  *,  S&,  by  which  collectors  of  taxes 
jire  authorised  to  use  ail  remedies 

,  and  powers  which,  by  any  acts 
concerning  bankrupts,   are  given; 

.  (to  creditors.  Quere,  whether  that 
section  applies  to  persons  not  sub- 

f  Ject  to  the  bankrupt  laws?  The 
Ettrl  of  Shaftesbury  and  (Mere  v. 
MttueU,  £.  4G.4;    v      Page  666 
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Where  aft  axtk»wasbeoiigbt 
off*  ajad  S«  araiifiU-.sarwJfe/  iwon  a 
"Joint  promissory  note  made  by  A* 


BlLt  OF  EXCHANGE.  ;7t9 

mud  <rj.t  before  her  marflftge,  'tad 
the  fromise  was  kid  by  A.  fend 
€.  before  her  mariage,  Umf  tie- 
"tartan*  pleaded  the  statute  of 
KnuttttaiS!  whereupon  issue  wae 
johsed  t !  Hdd,  that  an  ftcknow- 
Mgment  of  the  note  by  A  ^wtthin 
•%  years,  but  after  the  irrrermar- 
rfage  of1  a.Htftd  C,  iraa  :not  evi- 
dence Wsuppfert  the  issue.  :ftf. 
Yam  ■  vv<f£fatfe>  <mtf  •  Others,  H. 
3*4  0-4.  •       JF*gfc'«48 

SA'SfTARl*.     -;V  \    ^ 

1.  Where  *n  order  of  Jmrntedyhm 
been  made».aadthe  ttese  far  appeal 
past,  it  cannot  fr*  enfbroesL  under 
\S  Eiiz.  c.S.,  but  the  magistrate 
must  proceed  under  .49  Q.  3*  a  68. 
*.  3.  by,  eommjtdm*t  for  three 
months.  Ex  panto  Addis,  M. 
3G«4.  87 

&  Notice  of  appeal  against  an  order 
.  of  filiation  was  given  in  the  follow- 
ing form*  ."  I,  Am  B.t  pf,  &c,  in. 
tend  at  the  next  general  quarter 
sea$ion8  to  be  holden,  Ac.,  to  com- 
mence and  prosecute  an.  appeal 
against  an  order  of  filiation,  made, 
drc,  whereby  I  was  adjudged  to 
he  the  father  of  a  bastard  child, 
born  on  the  body  of  £.  A,  and 
chargeable  to  the  parish  of  &•• 
Held,  that  this  notice  was  insuffi- 
cient, the  cause  and  mailer  of  ap- 
peal not  being  set  out  as  required 
by  9 G.  3.  c.  68.  s.5.  Rex  v.  Jus- 
tices ef  Oxfordshire,  H.  3  &  4  Gy  4. 

279, 

BILL  OF  EXCHANGE. 

I,  The  plaintiffs  sold  goods  to  €. 
and  /C.  and  too*:  thetr  acceptance 
for  fherarhount,  half '  of  whfehf  wae 
guaranteed  by  thedefeiHtenb  <  Bc- 
fcr*  the  bill  becorne  dlrtH  { 0;>*ad 
J>.  becflme  tnsblvent,  ^Jrtifeftttafe 
defendant  was  trfea  ktr>h^d|*aud 
Aid  thai  tbti  >laWifflf^Io#1rt4  to 
him  for  the  sum  which  be  had 
3  E  2  guaran- 
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^fgqpmateed:.  Held,  that,  inkier 
v-<thfte  circumstances,  it  was  upne- 
^  -;ce£gaiy  for  the  plaintiffs  to  present 
the  bill  when  due,  or  give  the  de- 
fendant notice  of  the  non-payment 
of  iU  *Holbh>WT..iirilkiiu,  M. 
3G.4.         ,..    ,  .  *  Page  10 

2*  A  bill  of  exchange  having  been 
dishonoured,   the  acceptor  trans-' 
mitted   a   riaVibUl  for  a  larger. 
^,  4ainoupt  to  the  payee,  but  had  not 
.  v*uy  communication  With  him  re- 
," r*  spectlng  the  first.    The  pajree dis- 
1 J  counted:  the  second  "bill  with  the 
8  '  holder  of  the  tirat,  which  he  re- 
^'/crfved  back;aspartof  the  amount, 
* :  apd  afterwards,  fbr  a  valuable  con- 
:>     ^deration'  indorsed  It  to  the  phun- 
J'.'  tiff;' !  Held;  that  the  second  bill  waa 
'  Werely  a  cdllaterifl  security,  "and 
n[  toatifie  receipt  of  it  by  the  payee 
/did'  not  amount  to  giving  time  to 
the  acceptor  of  the  first  bill  so  as 
L   to  exonerate  tbe  drawer.    Pring 
':■    v.  Clarkson,  AT.  3  G.  4.  14 

3*  Where  the  holder  of  a  bill  of  ex* 
/    change,  being  a  security  fbr  a  debt 
'  doc  from  A .,*  B.,  C.»  tod  2>.,  in- 
'  dorsed  over  and  put  the  bill  onto 
1    the  hands  of  B.t  C,  and  D.,  who 
;,v'  settled  their  accounts  with  A.,  say- 
: '  ing  that  the  bill  had  been  satisfied 
:   by  them,  but  the  bitt  itself  nas  not 
<\  produced  to,  or  seen  by  A.  at  the 
time  of  such  settlement:   Held,  that 
-this  was  no  defence  to  A.  in  an 
: x  action  by  tbe  holder  against  A.,  B.> 
1      C.,  and  D.f  the  bill  not  having 
"     been  in  fact  satisfied  by  the  per- 
L    sons  to'  whom  it  had  been  indorsed 
;     and  handed  over.    Peathtrston*  v. 
r   -  Hunt  and  Others,  Af.  3  G.  4-    1 13 
4.  Where  the  declaration  stated  that 
a  bill  of  exchange  was  indorsed  by 
certain  persons  trading  under  the 


I0^f^;;^Jdaha(ttus  allegation 
,wa%,*^$jortea  by  evidence  of  J. 
lj^r,baifd-.writin^f    and  that  he 

m  which  carried  on  all  business 


r ';;of  tipibW  and  epfiidfc, f  under  -the 
. /designaWi  of  titwo&'Co^  wke  in 
tr>  ^e  hajbit  of  indorsing  bills  in  the 
'l  maiuier,  above    stated;   althoagh 
*  there;  was  no  such  person  as  P,  in 
~(  the  irin;  of  ti.  and  Co,,  and  *&  di- 
rect proof  ( that  J*p**  partber* 
Ir/weref  privy  to  thpse  transactions. 
^.dbe  partner  may  act  for  the  whole 
J   farm  by,  procuration.     Williamson 
v.  Johnson,  tit.  fi  &  4  G.  4. 

,     Page  146 

5.  Where  a,  bill  of  exchange  was  in* 
dorsed  generality  but  delivered  to 
S.  C,  as  admipistratrixof  J*  C* 
for  a  debt  due  to  the  intestate,  and 
&  C  died  intestate  after  the  bill 
became  due,  and  before  it,  waa 
paid :  Held,  that  the  administra- 
tors de  bonis  nan  of  «/.  C-  might' sue 

,v  upon  the  bill,  and  that  their  title 
,  was  sufficiently  proved  by  the  let- 
ters of  administration  dehorns  toon, 
without  producing  those  graated 
to  S.  Q.  the  administratrix.  Ca- 
zherwood  and  Another,  Administra- 
tors de  bonis. non,  v.  Chabaud,  H. 
3&4G.4.  150 

6.  In  an  action,  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange 
the  plaintiff  did  not  prove  any  no- 
tice of  dishonour  to  the  defendant* 
but  gave  in  evidence  an  agreement 
made  between  a  prior  indorser  and 
the  drawer,  after  the  bill  became 
due.  It  recited,  that  the  defend- 
ant had  drawn,  among  others,  the 
bill  in  question,  that  it  was  over 
due,  and  ought  to  be  in  the  hands- 
of  the  prior  indorser,  and  that  it 
was  agreed  that  the  latter  should 
take  the  money  due  to  him  upon 
the   bill    by   instalments:    field, 

.  that  this  was  evidence  that;  the 

drawer  was  at  that  time  liabte  to 

pay  the  bi(I,  and  dispensed  with 

other  pTpof  of  notice  oT  dishonour. 

%t  Gunjon  '  and '  (k)ier)t;As$&nees,  v. 

',,  Metz,  H.  3  &  ,4  G,4.  1.93 

7V  A.  and  if.^rtaerchantt  in  Lvndon> 

-  being  applied  to  on  behalf  of  C, 

resident 


BILL  OF  EXQHA^^lrjyl  T0   T  ^BRIBERY  ACT.         7$ 


.v  y*ea,d<mt  aft ^JW™*  iW^1"1 
n ;  a  letter  of  pretty  for  9&0<X)7,  to  en- 

.ii.afile  him  to ^  purphaee  product  to 
k\  load  certain ^essgls,  &r  tjhe  poijt  of 
<,f  Loj\dUy  and  ^aapqept  h;js'  drafts  at 
.  L  ninety  days*  sight _flh  receiving' .in- 
,v  ,  voice,  bill  of  fSlngf,  aod, orders' for 

,..  insurance  to. the  "extent,  of  cefjain 
:.  L  fixed  pnees  for  various '  kinds  of 
t,  J  produce,  wrote "to  #*  stating  that 
they  consented  U>  mkk*e,the  ad- 
c;  vances  required  upon  the  terms; 
-,'  described;  and  that  upon  receiv- 
x  .  ing  the  documents  beipre  men- 
t  -  >  tioned,  and  no  irregularity  appear- 
\  ing>  they  wqul^  accept  his  drafts 
1  ,,  at  the  usual  date,  to  tne  extent  of 
?:  ,30,0001.  !  C.  shipped  produce  to 
...  ,the  value  of  800/.  on  board  one 
<  vessel,  and  to  the  value  of  1600/. 
.j  oil  board  another,  and  sent  the  ne- 
.  ;>  cessary  documents  to  A.  and  B.9 
and  directed  the   surplus  of  the 

I  proceeds  of  the  first  cargo  (after 
repaying  the  advances  of  A.  and 

.  -.    J3.)  should  be  paid  to  i>.  in  Lon- 

,  m  don,,  and  that  the  surplus  of  the  ser 

O,    cond  should  be,  held  by  them  to 

*  ,  .abide  by  his  future  advice.      C 

.  ^  afterwards  drew  a  bill  upon  A.  and 

.  "fi,  for  500/.  at  sifc  months  sight, 

j  ,,*md  did  not  specify  to  the  account 

j  ,  .  of  which  cargo  it  was  to  be  charged. 

£.'  ,  A*  and  B  refused  to  accept  it,  and 

t,     C  haying  thereupon  brought  an 

\\  action  against  them:    Held,  first, 

*,.■'.  that  C.  was  not  bound  to  draw  at 

^  J .  ninety  days,  but.  might  draw  at  any 

?ri   mual  date*  and  tliat  six  months 

j'    could  not  oe  considered  unusual, 

i.  >    t,he  jury  not  having  found  it  to  be 

,i     so.     Secondly,  .that  C.  was  not 

f;     bound  to  specify  to  which  cargo 

II  • ,  the  bill  was  to  be  charged ;  for  that, 
w  fo  the  absence  of.  any  direction  by 
,;     him,  A*  and'J?*  might  charge  it  to 

:  ,  either  at  .tfceir  ilectipn.     Laing 

m     v.  Barclay*  fj-  3  &  4  fc.  4. 

\  t       .  ,  >    \     pa«c  398 

^k  D*ht  bj^Jr^wev pgainst  the 

,.'.*  ^cf»tPF  tf  Outfit.'  of  exchange, 


*'"»::  r 


payable  tp  the  drawer  or  his  order, 

jbr  value,  received  in  goods*?  'Wild, 

ttiat  thje  action  woulcftteV    *PrtBdy 

.  lj.  Henbrey.,  J5.4G.  4.':  P*ge«74 

BLASPHEMY.  .       .; 
Se*  Libel.      *   r '  ; 

'  -  k    '  •'  •'    ..I   -'/^ 

'     .  ••       ;  *     .BOND*      i       X.    ,      :i 

I4  A  bond  conditioned  to  keep'  the 
plaintiff  harmless  from  'tfie  '|>ajr- 

,  ment  of  an  annuity,  and  from  all 
actions,  suits,  dam^ge,^  and  costs 
which  shoulft  be  brought  against 
him,  or  that  he  might  sustain  by 
reason  of  the,  non-payment  of  the* 
annuity,  is  riot  a  bond  fpr  payment 
, .  of  money  onjy  w  tf  hin  statute  $  Jac.  1. 
,$♦  8.  j  .  and,  consequently,  upon 
error  brought  to  reverse  a  judg- 
ment obtained  in  an  action  on  such 
bond,  .bail  in.  error  are  not  required. 
Flanagan  v.  JVatkins,  #»,3  &  4 
<?-4>  i  3J6 

%  I)ebt,  oni  a  bond,  whereby  Sir  N.t  C., 
G. &Wn epd  J*  W.  acknpwledged 
,  themselves  held  and  bound  to  the 
plaintiffs  in  "  1000/.  each^  for  Which 
.they  bound  themselves,, and  each 
of  .them  for  himself,  for  the  whole 
and  entire  sum  of  1000/.  each," 
subject  to  a  condition  that  G.B.M. 
.should  render  a  {rue  account  of  all 
monies  received  by  him  as  trea- 
surer for.  the  county  of  Middlesex* 
JHeld,  that  Uiis  was  a  several  bond 
only,  and  that  the  obligees,  by  re- 
moving the  seal  of  one  obligor,  did 
■  not  render  it  void  as  to  the  others. 
Collins  and  Others,  v.  Prosser  and 
Ot/iers,  Executors,  E>  4  G.  4»    682 

BRIBERY  ACT;      ^ 

Where  a  voter  received 'ra^h^y  After 
an  election  for  Having  voted  for  a 

;  particular  candidate;  but  no:  agree- 
ment for  any  stfdb  r)fiym%btxwa§ 
made  before  the4  eiectro#flJtHeld, 
■SB'S '-•••*■ '"-tUii* 


C9HrdtOU>. 

adoafttff  mpjrfijofauph  qthar  persons, 

nott^ou*,, k*Wg  dwW* :  M* ,  »»d 

•v  OjwftoW-'teoaiacnJ,  .,wcV,,a$her 

..^persoa  ^pieraons  shall  be  eutftjed 

by  Yirt^p  *oC  j§m*  .  «W*  ^  >*k© 

fftanAJspld  the   copyhold  tenement 

successively,  as  they  are  respectively 

named  in  tbemnL  during  his  or 

their  life  or  nves  respectively ;  but 

vttflte*-***  *wi*ft  thfel^pjN^ 

BuPWtmthutk*.  <tevi*ee  ;,shftU>  feke 

-stt^tolA-afc^^  «r*« 

.t£Q&t*a  «flHu|»ttuffcvfei;|4.Held„i*at 

Bfijthfc  Wh»  (pfcdjQUstonj*,  &o*/iem. 

ori*  &  4^-firij  ->J  b  :!•./  Pagfto"22 
jJt,  rMwrirnnjftMP  the  lord  and  steward 
.  ,  *>of  tfce  man*  Irf; ».  wul  F«  to  hold 
j«i#..e«ittf*i4 otfoopt  *  surrender  of 
jK:  a  piece  jof  copyhold  land  from  A. 
v,b*\<&  h'mMfe*  *n&  admits    Re- 

,  UuroY  that  there  is  a  custom  whhin 
;?  the  manor,  that  if  any  person, 
"•  not  before  being  a  customary:  te- 
i  /(naot,  or  not  being  resident  within 
the  manor,  takes  any  interest  as  a 
...  purchaser,  by  surrender  of  other- 
wise* of  any  lands,  &c*  within  the 
. , »  manor)  he  shall  pay  for  his  fine  on 
vja^miasiorii  as  he  and  the  lord  can 

/  agtee* '{which  is  usually  assessed  at 
iP  two  years*  value ;)  but  persona  al- 
:a  r-eQuV  being  customary  tenants,  or 
;:  rewdettt,  within  the  manor,  pay  an- 
,.,.  tpther and  a  smaller  fine  to  the  lord, 
,~  upori  so  .taking  any  such  interest. 
v  That.  JS|.  having  purchased  the 
_•  equity  of  redemption  of  a  custtm- 
;r  ;ary  jestge  of  considerable  value 
^afterwards,  and  before  ho  was;  ad- 
£  <wmA  to  Jhat  estate,  purchased 
uJh*  land. id»^ae8tion>  being  a  small 
vnfuatPfMjry  estate*  in  ordet  U>  be 
b/]#djg&tf  to  that  &»t*  and  soejudc 
no^e^f^eatlof:  the  larger  fine. 
Mtf*flM^c^iai*^  be| 

tei*4«u4*y>«*  ^he  Jar^er  oJUtQiuand 
Iiji-hyo4UaibrtteftniV^  dafr^taelordj 
t$jtf<ty*j&iift*L  jUpoo  ekCdptians 
bna 


.eomoBMBioN.  • 

ar*Ho|«)&*htjb  ttarafcirn  *m  **&&* 

brafioaa4  ipMrgbafOtta^deri  to  esjafl 
ir>  hfesjeffiflfi  she  ^*a* asa  iarfafrmp  of 
ri)lwiMttsnof  fteimaaor^-  i  rn.  .  •  r 
-wr  Sf«*>lej i^bat if  ^*e^  second,  pur- 
ofii^asa^epe/frftudiilentjaiai  thoppr- 
f>nchaaefiiwuid  «»ventfehf*Vtb*<lnjit- 
jn<faii&^nbut>iivpuM  not  be  thereby 
-otennbfod  U>  ^lailrl-hrtnseiC^  oC^tfae 
^TQMmnv-ic&htriiifapjti  ffoajgacy, 
b«; iBtrt^jtndjlnvtJtork  Jit  +a>k 

JO'l   h:,.»  wiHv/   iV'*V:'f',ri  or' t  S?aSjOifi65 
rt»i*  «••  i.i'-  » 'fit  *. .!»  Phl*«H  :  r»  •  p"r»>? 

*t:3#  fcA*Dfcrjiti>  Jhtf  TftltiMrif * 
-^  "•  •  <*closu*e'AW,¥:",j^ 

iV';  ^-^o^poRAjntoter-^."  ft 

te  TH^V8^gLp^:a, , .k, .,.,  ?opa- 

^jftATa,  ?.  ,  Qpo^ABM^P^Jf- 

1,  A  %e  fcaw  tof  a  wr|H>raiifi^Tdi- 

,  I eded  that,  upap  the  happening  of 

i*ay  vtacaocy  jn«  tJbe  oatolhef  of 

r|a¥ejg|y-foar;coa)taoi\  council,  jsjch 

ivaoanbies  should  be  filled  by -the 

freejtteainbabjting  the, town ;  and 

that  a  court  should  beholden  once 

every  year,  at  whieJ^.il  shouW^he 

lawful  for  the  bailie  to  adwit  to 

',  the  freedom  of  the  toani  such  per- 

.  sons  of  good  fame  as  had. been  ^re- 

.  sident  therein  for  o*e  waole.year : 

Held/  that  this  bye. law  <lid  pot 

give  to  every  such  ptersod  who.  had 

been  so  resident  for  that  period  aa 

absolute  right  to beadnAuad to.fhe 

freedom  of  the  borough  j  aad^the 

Court  refused  a  maoaanuM*t0<|he 

.  baifeflFi(/to  admit  aucbn  afrsoHiral- 

;  tfeoMgjb  ,it  appeared  that  hje  fad 

ubee*  fiped  ^r  carry ing.oata^Uade 

-    ^itbin  the  towft  Hrkboat  Waggad* 

"*    mitted^iojHs/^ejftdom., . . EbxYi-JThe 

2*Wh9**>  aLftQcp^ratiori  jcttnsittibf  of 
-.  fttlpajro«^ialfle*rt»aot|!ifip6^iAwedty- 

.  »i\A  iee;  oj^^rtaJ^pa^taaeJond^^and 
appointed 


•     6OHB0fflatffIO& 

^^©fnt»d' «.  ranWi  ferikebjf  *ihe 
rf  *ayt«tfce;^te*^lea* sh«ftltelie8, 
Ii>|Mra«nre  the  fences',  artdfawptfUnd 
to  cattle'  twsMUmg  tnerfeont  afloat 
-a  court  hekl  aiAfluatfJ,  *n<ttf*  latch 
o^ulattens :  *oric*rn'ing',fJfaeJr'  pas- 
tyre*,  attd  the '  numbs*  'of  «cwtle 
-jisaothutgesfriwef  to  wtrt*»/and 
v  the  tutti  *o  be  paid;  4n<  respect 
i-r  thereof,  whifch'  money,  Mter  <le- 
t  ^qjDtitig  theiexpftnceaof  themattage- 
menttof  the  hmdr  wa*  tfistrtbtked : 
coamttng  the  burgesses  who  did  not 
-turn  on :  Held,  that  the  corporation 
were  liable  to7  tie  rated  to  the  poor, 
.gi&fbe  beqeffciaj  occupiers,  of  tjiese 
pasture^."  .  ftexv.  J%$  Mayor y  Al- 
dermen >  and  Burgesses  qf  Sudbury. 
J7.S*4#wt.  .         .      Page  389 
3.  )Yhere  a  charter  directed,  that 
"H'put  of  certain,  persons  lobe  nomi- 
nated fa  a  particular  mode,  *4  the 
;-  major,  alderraen,  bailnts,  principal 
y  burgeasesy  and  other  burgesses  and 
*;  inhabitants  of  the  borough  for  the 
f'  time  being,  (they  being  for  that 
- 'purpose  congregated  and  assem- 
fc  bled  together,)  or  the  greater  |*art 
.'-  -of  them  as  should  be  so  congre- 
-*'*  .gated,  might,  by  the  greater  part 
' *  of  ttie  voices  of  them  so  assembled, 
-■*•  choose  one  to  be  mayor:''  Held, 
-' Hhat  a  majority  of  each  definite 

•  '''tardy  must  be  present  in  order  to 
^'Ixtfike  8  valid  election.  The  King 
J**,  kkkdrd  Batver,  &  4  G.  4.  492 
46  Whene  the  charter  of  a  corporation 
^provided  that,  "  when  any  one  or 
*>  'more  of  the  capital  burgesses  for 

*  the  time  bemg  should  die,  or  dwell 
-in without  the  borough,  op  be  re- 
li dbeved  from  hte  ©fitee,'lt  ife»ui£  be 
^lawful  to  the  other  capital*  bur- 
-I'ttmet  at  that'  time* surviving  and 
*l*maiillngrW'te'gr4ati*  pa*?  qf 
>V.a<?^«r*r,^  whom  the  mtyor  Was 
£8  to  be  one,  to  elect 'aoe&erf  or 
1o  pth»s  oftbebwgM6e*d*tne  said( 
-7jbordU^h^intOi>tte  place  ^plates 
tarf ttheTOawtsi'tyivgeSft  4*  *bufgetisea 
Lfiacphap^eiiuy  <\<*i4te/&&  £  ^Held, : 
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*Hhftl%i  majority  of  ttae  entire  bSdy 
:r  of  capital  burgesses,  'and  not  merely 
of  those  then  existing,  mustf  be 
*< 'present 'to  make  a  good  election 
]  -  tmder  that  clause.'  The  King  v. 
^Devonshire.  The  King  t.  Hum- 
>'fhrey  WUKams^  Jk  4  G; 4. 
*;,;'•';   "[  ;'t  *'"       Age  609 

£;;;.;  :zw&i:-  .  : 

1.  A  defendant  wail  itcM  to  bail  for 
>  si  sum  ef  money  ditmedtO'be  due 
'  to  tfce plaftitiff  .  to*ftoar4  etidf  Mg. 
mg,  cnbrge*  at  the  rate  *#2J;  2*. 
{ret  week;  '  At'>fto*  arlal^  ft  was 
proved  that  the^pfttntif  had  ex- 
pressly agreed   to  charge  at  tthe 
;    rate  of  \L  U.  pdr  wfeak  only,  and% 
'■  verdict  was  founder- a  sem  less 
than  that,  for  whiefothe  defendant 
v  was  held   fo  b*& ■•*   A  rule  nisi 
having  been  obtained  for  allowing 
fire  defendant  his  costs  under  the 
48  G.  3*  c  46*  *  3.,  die  plaintiff; 
in  answer  thereto  by  his  affidavit, 
denied  that  there  was  any  snch 
agreement,  and   swore   that  the 
whole  sum  claimed  was  justly  due 
to  him ;  under  these  circumstances, 
the  Court  acted  upon  the  testi- 
mony given  at  the  trial,  and  made 
the  role  absolute.      GUnvUU  v. 
Hutehins,  M.  3  G.  4.  91 

S.  Where  a  rule  for  a  new  trial  is 
silent  as  to*  the  coals  of  the  first 
trial,  and  the  cause  Is  afterwards 
referred  at  Nisi  Priua,  and  deter- 
mined in  favour  of 'the  plaintiff,  he 
is  not  entitled  to  the  costs  of  the 
•first trial.  Summer*  wfbrmby>  M. 
3  G.  4.  \  100 

Si  A  cettiorari  -  issued  to  remote  a 
cause  from  the  Corn  of  Great 
"j  Sessions  •  in    Whbsi  V^hdut   any 
fepeeial  gnAtnd  fab  id  tfotogy  end 
1  without  i  any  nbtid»i9httv4qg  been 
^  g*^en  to#h^o|)^kiw^att^ut'was 
^tiot»  delivered  totne  ^adgfes  of  that 
'£o**t<tfl!cd*  <dhy1la*r^<lje  .trial 
arwuqtd ,Au  eoqrie  isa^itdecmrptice, 

and 


}xMi!t 
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Jaiid'afltef  great  'exrjanees  fyacf  beeTn 
Incurred;  under  these circumstances 
this'  Court  not  only  quashed  the 
:eertiorat5,  arid   directed  a  proce- 
dendo td 'issue,  but  ordered  that 
'the  party  xrho  c&used*  iji  to  issue, 
Should  j>ay  to'  the  opposite  party 
jthe  costs  incurred  by  the  latter  m 
the  court  belpw/  Jones,  v.  Davits 
•and  Others,  M.  S  G.  4> .    Page  1$ 
4;  The  office  of  register  and.  clerk  of 
'(he  cou'rt  of  request,,  which  was 
r£ekteo\  by;  statute,  in  the  city  of 
pristot,  'is  not,  an  office  within  the 
]hieaiilxig;df  the1  9  Anne,  c.  20.,  and 
''therefore'  judgment  having  been 
"  jjiven  f  for  ^h'c   defendant  upon   a 
[quo  warranto  for  using  that  office : 
'*Hetd,'flia$  he  was  not  entitled  to 
f  Ws. .   Rex  v.  Ha/?,  H,  3  5c  4  G.  4. 
<,y.    v'        •  -°-  ^  237 

5>*  Where  there' is  reasonable  ground 
;'for  supposing  that  the  evidence  of. 
a  witness  will  be  admissible,  the 
master  may  allow  his  expences  gn 
taxatidn  of  costs  against  the  other 
party.  Ritihtoortht  Gent,  v.  WU- 
>a,  tf.  3&4G.  4,    ,.  $$7 

G*.  Where  a  sea-faryig  man  remained 
h\  this  country  in  order  to  give  evi- 
dence iri  a  cause :  Held,  that  on 
taxation  of  costs,  the  master  was 
justified  in  allowing  him  a  subsist- 
"  ence  from  the  service  of  the  writ 
*  until  the  trial.     Berry  v.  Pratt,  fl. 
S&4G.4.     '  276 

7s  Where  a  cause  and  all  matters  in 
"  difference  were  referred  to  an  ar- 
'b'itratof,  but  nothing  was  said 
about  costs  i  Held,  that  the  arbi- 
trator had  power  over  the  costs  of 
Jthe  cause,  buj:  pot  tho*e  pf  th.e  re- 
.  Terence*    Firth  v,   Robinson,    H. 

**#*gx:u  ;\\  \  :.  277 

S.^Iri" trespass  iqt  uttmg  down  trees, 
•ttejtt' flrsi^not*  guilty  •  second,  jua- 
Wyfag,'|tWcause  the  trees  obstruct- 


viam.    Defendant  joined  issue  on 
j   the  specitil  'ffefftftiCP Aflfefed  judg- 
ment by  default  on  the  new  assign* 
J   ment.^^bfi3«py*a|H»gr*lind  a 
;    verdict  for  the  defendant  on  the 
\  issue  on 'the*  specie!  plea,  and  a*~ 
j   sessed  damages  on  the  new.  assign - 
'    merit  r  'ttf  was r  ifeld* >  tKat*  plaintiff 
:   was  eniitjcd .  to  futf  iOo*U,  except 
;   upon  the  issue  on  the  special  plea, 
and  that  defendant .  was  not  en- 
titled to  costs  even  on  that  issue. 
Lortgfkfi  v.  Bourti,  if.  3  it  4  G.4. 
',  .j  •    Page 278, 

9:  An  action  for  money  had  and  re- 
ceived, brought    against  the  .  re- 
'  ceiver  of  an  estate  to  recover  monqr 
received  by  him  for  rent,. for  the 
purpose  of  trying  the  title  of  the 
estate,  if  an  action  for  rent  within 
\  the  .meaning  of  the  39  &  40  &3 
;    c„  lOf.  j, 13.,  the  Lotufan  Courtot 

*  Request  act ;  and  the  plaintiff,  q)- 
,    thouali  he  recovered  less  than  5L, 

'  was  held  to  be  entitled  to  cqsjii. 
Drew  v.  Fletcher,  #.  8  *  4  G..4- 

'       ..       .  i.    W 

1&.  Where  the  lessor  of  tl^e  plaio^ff 

having  entered  into  the.  common 

t  rule  to  pay  costs,  died  between  t^e 

commission  day  and  the  .triaj*  a#d 

the  plaintiff  was  nonsuited  on  ifce 

merits ;  Held,  that  (he  e*ecuiox^f 

^  the  lessor   was  not  liable  to  p$jy 

the    costs.      Doe   dem<   Fain,^. 

Grundy,  tf.  3  &  4  G.4,        .    Wt 

11,  On  the  6th  February  a^ruVto 

*  discontinue  the  action  on  paymept 
of  costs  was  obtained  by  tne  pl*if* 
tiff/    The  costs  ,  were  not  ta*od 

)  pptil,  the,  ilth  Manb  .•  IJeJd,  ttjat 
whe,n  the  costs  V ere  t£xedi<*nd  t^e 

judgment  .of ,  dif$optjniv>n<^  pe- 
tered up,,  it  related  baqk  to.  the 

.day  when  jWiuie  for^iscontfn,!- 
;  4pcf.  »w^s.;^ta5^ij^i.tn^  the 

^ct\pn,  ivas  1a  be,  con^ered  dp- 

*  ^onti^^ed  from*t|iat  tipufc    Browf* 

%  xhFfmckrp^  ft,*,,  ^;G  mi 

•j.uiji  i.  l>  Oju-V  -^.ni-.l lULvU  ^AtJ^Y 
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COURT  COUNT^. 

-  -       6«>A*TaMWV,  8» ■       * 

COURT  SUPERIOR.        ; 
See  Jubisdicti«h.  , 

*  COUftT  OF  BEQUEST8. 

iSe*  Costs,  4.  9. 

COVENANT. 

$ee  Forfbitotib.    Variance,  A 

X.  Covenant  to  save  harmless  certain 
premises  against  all  actions,  suits, 
claims,  and  demands  whatsoever, 
1>oth  in  law  and  equity,  which  might 
be  made,  commenced,  or  prose- 
cuted by  H.  W.P., or  T. B.  W.  P. 
Breaches,  1st,  That  ft  W.  P.  on, 
Sec.  at,  &c,  who  then  and  there 
1  made  a  claim  and  demand,  and 
claimed  to  have  a  right  and  title  to 

*  the  premises,  entered  and  cut  trees, 
'Ac.,  and  procured  the  occupier  to 
attorn  to  nim.    2dly,  That  certain 

-  title  deeds  relating  to  the  premises 
f  were  withholden  by  one  A.  tVl9  at 
•the  instance,  jand  through  the  claim 

and  demand  ofT.B.lv.  P.    Plea 

*  to  first  breach,  that  H.  W.  P.  had 
/ho  lawful  claim  or  title  to  the 
'*  premises ;  to  second  breach,  similar 

plea  as  to  T.  B.  W.  P.  Demurrer 
and  joinder:  Held,  first,  that  H. 

1 W.  P.  and  T.  B.  W.  P.  being 
'named  in  the  covenant,  the  in- 
demnity  extended  to  all  claims 
made  by  them,  whether  upon  law- 

*ful  title  or  otherwise;  and, secondly, 
that  the  acta  upon  which  the. 
breaches  were  assigned  were  claims 
in  law  within  the  meaning  of  the 
covenant.      Query,    whetner  the 

-  breaches  would  have  been  good  in 
form,  if  specially  demurred  to. 
Fowl*,  Executor  of  Woodmant  v. 

]  Wekh,  M.  3  G.  4.  Page  » 

%  if.  being  seised  in  fee  of  a  mill 

and  of  certain  lands,  granted  a  lease 


of  the  latter  for  years,  tbo  lqsqee 
yielding  and  paying  to  the  lessor, 
his  heirs  and  assigns,  certain  rents, 
suits,  and  services ;  and  also  doing 
suit  to  the  mill  of  the*  lessor,  his 
heirs  and  assigns,  by  grinding  all 
such  corn  there  as  should  grow 
upon  the  demised  premises.  The 
lessor  afterwards  devised  the  mijl 
and  the,  reversion  of  the  demised 
premises  to  the  same  person :  He}d, , 
that  the  reservation  of  the  suit  to  * 
the  mill  was  in  the  nature  of  a,  rent, 
and  that  the  implied  covenant  to 
render  it  resulting  from  the  red- 
dendum, was  a  covenant  that  run 
with  the  laud  as  long  as  the  owner- 
ship of  the  mill  and.  the  demised- 
premises  belonged  to  t&e  same 
person,  and  consequently*  that  the 
assignee  of  the  lessor  might  take 
advantage  of  it.  Fjrtyan  v.  Ar- 
thur, E3&4G.4.        Page  410 

8.  Covenant  by  the  lessor,  that  the 
lessee  should  hold  the  premises 
without  any  lawful  let,  suit,  inter- 
ruption, eviction  by  the  lessor^  or 
by  or  through  the  lessor's  acta, 
means,  right,  Ac.  The  lessor  held 
under  a  Tease,  for  a  longer  term 
which  contained  a  clause  of  re- 
entry by  the  original  lessor,  in  case 
the  premises  should  be  used  for  a 
shop.  The  under  lessee  was  not 
informed  of  this  clause,  and  under- 
let to  a  tenant,  who  incurred  a  for* 
feiture  by  using,  the  premises  for  a 
shop;  and  the  original  lessor  evict- 
ed him ;  Held,  that  this  was  not  an 
eviction  by  means  of  the  lessor 
within  the  meaning  of  the  covenant 
in  the  under-Ieue.  Shower  v. 
Marriott,  H.  S  &  4  G.  457 

4.  Declaration  upon  an  indenture  of 
apprenticeship  for.  preach  of,ia„ 
covenant,  whereby  the  defendant  " 
in  consideration  of  a  premium  qf 
902.,  covenanted  to  instruct  the  ap- 
prentice in  his  trade,  and  provide 
him  with  diet,  &c.  Breach, that 
the  deieudan£tUd np^after  majtinj 

the 


m 


COVENANT. 


.VOT2rJ!> 


jv|be-  indenture,   instruct  .  .tine  .*p- 
r;  prentice;  but, on  the  contrary, :  re- 
A^medfiato  do,  and  after  the  making 
(^f  the  indenture,   to  wit,  on  the 
l\i$th  July t> refused  then  or  at  any 
rv:etbe» :  tijne  to  instruct  him;,  and 
Ytbat  4hf  flefenflant  4i4  not,  after 
«>,lWmalpqg  ,of  the,  indenture,  pro- 
r  vid#  th^  apprentice  w&h  diet,  &c. 
j?fWr-fl9  the  cojatrary- thereof  on 
ii  Ae  18*  «/i*/y,:^wnpeIled  him  to 
or^uit  bis  service  ,  before  tbe  ex- 
eirpiraliftn^f.ftjie  terni.    Plea,  as  to 
.„fte  -Wv  insfructjng,  rand  not  pro- 
/^  viding1  with  diet  and  lodging,  before 
$tfh**l#th  July>  that  he  did  instruct 
ano!'  provide    him  with   diet  and 
lodging  till  that  time.     Upon  this 
plea  issue  was  taken  and  joined. 
And  as  to  the"  fosttucting,  and  not 
providing  with  diet  and  lodging, 
*upon  and1  after  the  MXhqfJuty, 
that  the  defendant  was  ready  and 
willing  to  instruct,  and  provide  the 
apprentice  with  diet  and  lodging 
during  the  whole  term;  but  that 
the  apprentice  would   not,  after 
making  the   indenture,   serve  the 
defendant,  but  frequently,  and  par- 
ticularly on- the' 10th  of  July>  re- 
,.  fused  so  to  do  ;  and  that,  on  the 
""  10th  day  of  July%  the  apprentice 
refused  to  do  particular  acts  there- 
in iftefctfcmed*  tvhtch  he  was*  bound 
to  do  as  such  apprentice ;  and  on 
c  -the  contrary  thereof,  against  the 
positive  orders  of  the  defendant, 
absented  and  wholly  withdrew  him- 
self from  ht*  service,  declaring  that 
he  never  intended  to  return  again 
4o^hhv*er*ice,  Whereby  defendant 
was  prevented  from  instructing  and 
providing  him  with  diet  and  lodg- 
ing according   to  the  '  indenture. 
Replication  that   ftftef   the   ap- 
prentice had  been  guilty  of  the 
supposed  breaches  of  duty  as  men- 
tioned hvtbe^pleaj'to  wit,  on  the 
13th  of  July,  he,  the  apprentice, 
returned  <  to*  -'ttnr  rafeitdant,    and; 
offered  to  serve  him  as  such  ap- 
-3(1 


i^e^iwduriRg  ^residua  of  *he 

•  pcrm,aQd)r«q^eMedtifaiitor^cfiive 
biro,  and  ,  provide  him  .frith  ,4iet 

*  and  to4gingt„,tmt*  that  ^efe«4*nt 
ueAwtid)  so-  -to  dp.,  Peaur^er  ^as- 
,  aigsAig  /or  c*Dte>  jnat.plawtiif bad 
i  by  his  declaration  complained  of  a 
icontUmftd  breach  of  CQveneA*  in 
,  not  instructing,  &qUhe,  apprentice, 
ires  the  time  of  making,  tbe  in- 
denture till  the  cowtnencjera^qt  of 
the. Suit,  end  ajthough  the  .second 
plea  answered  to,  the,.w/io|e  tiro*  in 
the  declaration  after  tfie  lpth  of 
July*  vet  that  the  pfaintifla  jbad 
omitted  to  reply  to  *uch  part*.,  of 
defendant's  second  plea  as  relajted 
to  not  instructing,  &c»  the  .ap- 
prentice on  the  10th  of  Jutyi  and 
between  that  tirne  and  the  13th  of 
July.  Held,  that  the  plaiotifi 
claim  was  not  entire  but  divisible, 
and  covered  every  part  of  the  tune 
during  which  the  master,  refused  to 

*  instruct  the  apprentice,  and  con- 
►  sequently  that  there  was  no  (lis* 

continuance:  Held,  also,  that  .the 
replication  was  not  a  departure 
from  the  declaration,  the  gravamen 
of  the  complaint  being,  tlpat  the 
defendant  had  compelled  the  ap- 
prentice to  quit  his  service* andythe 
replication  shewing  the  manner  in 
which  be  had  so  done  it;  Held, 
also,  that  the  covenants  in  an  hv 
4  denture  of  apprenticeship  are,  in- 
dependent covenants,  anjl  oonse- 
quently,  that  acts  of  misconduct 
on  the  part  of  the  apprentice  stated 
in  the  plea,  were  not  an  answer 
to  an  action  brought  fqt  breach  of 
the. covenant  by  the  master,  to  in- 
struct and  maintain  the  Apprentice 
during  the  term  agreed  upon,' by 
the  indenture.  '  tfinstone  the  tXderf 
andWinstone the  Younger*?. L\nn, 
ti,$&*  G.4.  PapeJ60 

ft. Jpovenant  by  the  reversidoW  ajftjnst 
,  jthe  assignee  of  the  [grantee.  .  JDe- 
\  clara^h'stated^^t^lf  'fed,  Jfi  d5<J 
7  /grant  licence.for  a^rm  o^ejrfs  to 

C£  to 


CUSTOM. 


DESCENT. 


7W 


C9  to'  continue  a  chaiftiei  ejen 
through  the  bank  of  a  navigation;  in 
orderthatthewastewatermightwass 
through  the  channel  to  the  mills  of 
C,  thehttter  paying  a  certainaimual 
sum  theteiii  taenttoneA.    Breach, 

'  nonpayment  of  that  annual  ium. 
Semble,  That  upon  the  faee  of  ihe 
declaration  A.  and  B*  mtisttoe  con- 
sidered as  having  the  sole  owner- 
ship of  the  nangatfon,  arid  the  sole 
power  of  granting  this  privilege; 

'  and;  in  that  case,  that  the  deed 
would  operate  a*  the  grant  of  an 
Interest  ra  an  hereditament,  and 
that  the  assignee  of  the  grantee 
would  be  liable  to  an  action  by 

,  the  reversioner  within  the  statute 
32  Hen.  8.  By  the  deed  produced 
in  evidence,  A.  and  B.  were  de- 

1  scribed  as  persons  having  the 
greatest  proportion  or  share  in  the 
profits,  of  the.  navigation?  Held, 
by  this  deed  it  appeared ,  that  the 
grantors  had  not  the  power  of  grant- 
ing the  privilege  of  which  the  deed, 
as  set  out  in  the  declaration,  pur- 
ported to  be  a  grant,  and  therefore 
that  there  was  a  variance* 

Held,  also,  that  the  deed  shewed 

^thafc'  the  assignee  of  the  grantee 

'  was  noe  bound  by  the  covenants, 
Inasmuch  as  it  appeared  that  the 
'  grantors  had  not  any  legal  or  equit- 

;  able  estate  in  a  real  hereditament. 
The  Earl  qfPortmore  v.  Bunn>  E. 

'  4G.4.  Page  694 
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CUSTOM. 

See  Copyhox.p,  8. 

In  the  manor  of  A.  there  h  a 
custom  that,  when  a  copyhold 
tenement  is  granted  by  copy  of 
court  roll  to  any  person  to  nold 
.the  sapie  to  such  person  for  the  lives 
of  two  or  more  other  persons,  and 
the  life  of  the  longest  liver  Of  such 
other  pe*t;sons  successively,  and  the 
grantee  dies  diiripg  the  fife  or  Hves 
'.of  any  one  or  more  of  such  other 


persons,'  without  having  devised 
the  said  copyhold  tenement,  milch 
other  person  or  persons  shall  be 
entitled,  by  virtue  of  such  grant, 
to  take  and  hold  the  copyhold 
tenement  successively,  ear  they  are 
respectively  named  in  the  grant, 
during  his  or  their  -life  *or  hVea 
respectively ;  but"  if  'the-  grantee 
devises  the  J  copyhold  tenement, 
the  devised  gtadi  take  and  hoM  it 
during  the  life  or 'lives1  of  the 
cestui  que  vies:  HeM,  that  this 
was  a  good  -custom.  :  Dde  Jem. 
Nepean,  Bart.,  v.  Qtiddtrd,  E. 
4&4.  •    *age  528 


DEBT.     ,i       ,  ;. 

See  Bill  of  Exchange*  7.  Plead- 
ing, 25. 


DECLARATION. 

See  Practice*  36. 

DEED.    , 
See  Assumpsit,  5.    Evidence,  18. 

DEMAND' OF  POSSESSION. 

See  Ejectment,  5.     Lessor  and 
Lessee,  2. 

DEMURRER. 
See  Pleading,  5.    Variance,, 6. 

t  •  ■•  ■ 
DEPARTURE.  i 

'    Set  Covenant,  *.  '  ;.<! 
:  /.•'■PBSCENT.^L^ 


DE- 


'  /     « .'  u. 
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dmw. 


if;'  A  ******  Revised  ttV  tfu^^,  in j 
.4''ttus^ftrfiis  only  ton,  aft'fris  ftee- 
?.r  hoMfchd*opyhdld  lands  t<tt#tt?*u~ 
><  y^«Tt*  hmi  as  soon  aslre  Mould 
^'•'siNahvto  twenty-one  years  of  age ; 
LuJUftd  »«  ease  he  should  die  before 
t  h*  attained  to  tfce  ageJ  of  twemy- 
-i>7o*e  jtmr*,  fheti  t<*  A  £.,  his  heirs 
b>  *od  assign*:  Held,  that  the  trus- 
o»*ees  towe  in -the  copyhold  lands  an 
'H'testMe  4br  yearn,  detertninable  on 
/<4be  son1*  attaining  the  age'  of 
/<Uw*atgr-«ne'  years,  or  by  his  death 
a  fcetiftfce  that  period.  Doe  Jem. 
'■  Pltoe*  r.  Nicholls,  E9&4G.4. 
v         •  Page  336 

tiU  A.  being -the  owner  of  an  estate 

•  called*  2X,  with  a  mansion-house 
'  upon  iti  m  which  be  resided,  par- 
chased  an   adjoining  estate,  and 
occupied  a  part  of  itnimself,  toge- 

'•  ther  with  the  D.  estate,  having  re- 
1  moved  some  of  the  fences  by  which 
«  they  had  been  separated ;  and  af- 
i  terwards  devised  to  his  widow  for 
*•  life  "  all  and  singular  his  mansion- 

*  house  in  which  he  then  lived,  called 
ZX,  together  with  all  buildings  and 

v*  lands  thereunto  belonging,  as  then 
mjtyed  by  him;  and  after  her  de- 
<  cease,  all  his  said  mansion-house 
'  called  D.,  with  the  lands  thereto 
belonging,  with  the  appurtenances, 
'*•  to  his  godson «/.  &  £.,  his  heirs  and 
.   assigns  for  ever:"  Held,  that  the 

•  widow  took  an  estate  for  life  in 
that  part  of  the  newly-purchased 
estate  which  the  testator  occupied 

t  himself,  as  well  as  in  the  old  D. 
estate ;  and  that  J.  S.  B.  took  a  re- 

*  mainder  ft  fee  in  all  that  was  given 
»'  to  the  widow  for  life.    Bodenham 

v. Prilchard,  H.S&4GA.  350 
&,1A  testator  devised  to  his  two 
^daughters  E*  F.  and  A.  M.  certain 
"viands'  therein  described,  to  be 
bioqually  -divided  between  them  at 
a  We  time  ofjbis  decease,  and  at  the 
/\ime  «f  tfce'death  of  ei tiler  daugh- 
lfciiy  her  share  of  the  land  was  to 


*2^  fete 

0  wfjP-  F,,  and  at  her  decease  tojier 
J^c^Jic}ren, 'sha^e  and  share  alike; 

\  and  att  the  residue  o£his resits- 
'  '  tate  tie  devised  4o  {ys.  son ;  but  if 
'  he  died  without  issue,  than,  the 
son's  share  of  the  real  .estate  was 
'  to  go  to  all  the  testator's  grahd- 
chudren  that  should  be  than  living* 
share  and  share  alike.  .  Afld  he 
further  directed  that  such  share  of 
such  lands  as  he  had  bequeathed 
to  his  daughters  &£.and  4--*f*» 
and  likewise  such  shares  of  auch 
money  as  might  happen  to  become 
due  by  virtue  of  nis  will,  to-  hie 
grandson  and  granddaughter  JU 
and  H.  1%  the  children  ofE.F- 
should  be  placed  in  the  hand*  of 
their  brother  J.  F* .  his  heirs  aad 
assigns;  and  the  rent*,  issues,  and 
profits  of  such  sliare  of  lands,  and 
the  interest  for  such  share  of  mo- 

1  ney,  to  be  paid  to  them  during 
their  natural  lives,  and  after  their 
decease    to    be    eauatiy   divided 

'  among  his  or  her  children  if  any, 
if  not,  to  become  the  property 
of  his  or  her  heirs  or  assigns 
for  ever ;  nevertheless  that  •/•  JP. 
might,  if  he  thought  fit,  deliver  up 
or  pay  to  the  said  R.  F*  at  aoy 
prior  period,  all  or  any  part  of  bis 
share,  for  his  maintenance  or  Ad- 
vancement in  the  world,  unto  the 
only  proper  use  of  H  JR.,  his  beira 
and  assigns  for  ever ;.  Held,  that 
the  children  of  £.  F*  took  a  fee. 
Doe  Jem.  Orpe  v.  Frost,  J&  4€«4>- 
Page§88 
4.  A.,  by  will,  charged  Ms  teal 
estates  with  the  payment  ef  his 
debts  and  funeral-  expense  aed 
subject  thereto*  devised  tbe.s%me 
to  trustees  m  trust,  to  permit  'two 
persons,  therein  mentioned*' t«tfe- 
ceive  two  annuities  .gut>  of  the/justs 
and  pro6ts  of  the  presses;* end 
subject  to  the  said  annuities  he  de- 
vised 


asm 


w 


vised  the  same  toihet? 


-**'■&!  itf  th*  t&arl  dtnel'Wtfl 
"»*>•  jflte*' ».  •>F.  'should  l  attdin 
;  -  op-  twenty-orie  yeaM ;;  apd',if^  liei 
-* 'should1  die  in  ihemeah  h'm&  uptil 
*  IM  ntece  M.  W:  shoiftf  Wye  at 
~>  that?  age,  tipbn  tfie  uses,  trusttj  and 
••*  purposes  therein  declared  coric^rn- 
-  -  i«g  the  tatrt^,  viz,  that  the  trustees 
•■fc  should  rafee  dirt  of  the  rents  and 
''•prte#ks,,by  sale  or  mortgage,  a  sum 
"'•'•  auflfeeht'to*  pay  his  debts,  funeral 
k'-ekpeikse*  flnijl  legacies;    and  then 
«-Hhdt  they  should  apply  a  proper 
*v  earn  oat  of  the  rents  and  profits  of 
^the  premises,  for  the  maintenance 
**  land  education  of  his  nephew  J,  tV.9 
~"untif  he  should  arrive  at  the  age  of 
r  twenty-one  years*,'  and  when  he  ar- 
-  rived  at  that  age,  then  upon  trust,' 
£l  to  pay  him  the  rents  arid  profits  of 
£  'the  premises,  if  any  should  remain 
**■  -in  -their  hands  after  payment:  of 
-<- debts,*  &c:;  ami  if  Jm  W.  should 
£' happen  to  die  before  he  attained 
1  twenty-one  years,  then  upon  trust 
X  mo*  apply  *  sufficient  sum   arising 
t  <,out  of  the  rents  and  profits,  for  the 
*< ' maintenance  and  education  of  his 
a  Hephew  Hi  JP.'tiH  he  should  attain 
•v- the  age  of  twenty-one  years;  and 
«><  when  he  should  arrive  at  that  age, 
\  *hen  upon  trast  to  pay  him  the  re- 
sidue of  the  rents  and  profits,  if  any 
'should  remain  in  their  hands,  after 
?'|paymenfc  p^  debts,   legacies,  &c, 
*  dad  in  the  mean  time  to  place  out 
J^at  interest  the  rents  and  profits 
•*j arising  from  the   estate  for  their 
•J benefit;  «tad  when  and  as  soon  as 
^the-Sind,/.  W.,  should   attain   the 
J*age  of  twenty-one  years,  or  in  case 
*Mof  %hVd£ath,  tyheu  and  as  soon  as 
fc«**e  *tnd<  fR  JF.^hduM  aVrive  at  that 
*<nge,  w  iff  Case5  of  his  death,  when 
o'*hd  *sf-Sboit  as'tfie  testator's  niece 
-*MiW.  shnuld-  artivb-  at  the  age  of 
^•iremy-diie-yc^^Ht^devised'Ins 
i*eal  t*Wk;  ^uHirJcf  fta  afor^auV  to 


the  said  trustees,  their  heirs  and 
assigns,  toift&'upeii  the  uses,  in- 

^.^clared  conceompg, »«<*wao* *«. 
...  to*b»s  nephew  J.  W+wk  hi*  heirs 
j'  and  assigns  for  life;  aodpfter  the 
...". deiermination  of  that/ts&t*,  4*  the 
'     use  of  the  trustees*  their  heirs  and 
...ftssyjnsr  6?r,;the  Ufeip£ ,iffc: jyH  in 
^jrujt  to   presefW  cqouageirt  re- 
^.mauidecsy  yet  19:  permit  ^  *aid 
\u  J*  W.  ap4  frf  ^^W}t°.ftwiv«;the 
„  rents  aud.  profit* ,fpr  bis  $>wn  use 
.  during  Jjis  life;    and  ^mediately 
. ,  after  tbe,  decease:  of  tfc  said  J*.  Jr. 
to  his  first  and  .othcf.claugbftarl  in 
tail  male,. and  for.  defaulf  of  ifcich 
.'.issue  to  the  use  of  his  nephew 
\H*Wn  and  bU,asjigi|a.  ftr.tlife; 
/and  after  the  deftermiiuiiBo*  of  that 
'/estate  to  die  trustees,  for  hi*  Me, 
.  '  to  preserve  comment- remainders ; 
"'.and  after  the.  decease  <of  tbejaid 
\  7/.  IV.9  to  the  use  qf  his  first  and 
{i  otlier  sons  and  daughtera  ia  'tail 
^rhaJe;  and  in  default,  of  sucbi«aie, 
"0j6  tlie.use  of  his.i)iece, ,M*W»for 
,lite;,ar^d;after  her  (ie«eajie>  to  .the 
use  of  }ier  $r*t  and. other  soos  dnd 
)r  daughter  Ja  tail  male;  and  in  de- 
fault of  such  issue,  to  the  .use  of  hit 
sistqr,  {ler'heixsand  assigns  fur  e%er. 
/  J.  W.  having  survived  Uie  teAtaU>r, 
died  before  he  attained  the  age  of 
twenty-one  yeus,  leaving  a  daugh- 
ter surviving  him.    H.  IV.  attained 
the  age  of  twenty-one  years :  Hald, 
first,  that  under  this  will,  the  trus- 
tees took  only  a  chattel  interest  in 
the  estate*,  devised  to  thorn.  . 

Secondly,    that    J.  W.   took  a 
vested  estate  for  life.  » 

Thirdly,  that  his  daughter  took 

an  estate  in  tail  maie  on,tte  death 

of  her  father.  «  •  \  •* 

t\Jt  Fourt^v,  tlvat  ibf.  ffVtoek  al  the 

testator*  ^eatii  abetted  £sJ$fttlfor 

^  life,,  in,  remainder,.  a^pectgiftA&bn 

I  the. death  of  hia  brotWt/v^^imd 

'  failure  pf  liis children »aB^lh0ir*rtaie 

finale,    Vftrttr  &*.Mvl&li*m-&. 

DIS- 


*$t>  PISTRE8S. 

DISCONTINUANCE  OF 
ACTION. 

See   Costs,.  11,      Covenant,..  4. 

'    V'P£RAJ>I*G,20.  '«* 

DISCONTINUANCE  OF 
ESTATE. 

By  marriage  settlement  certain  ' yre-' 
c  raises  were  conveyed  to  trustees 
'and  their  heirs  ana  assigns* 'to  tbe 
"  use  ,bf  (he  father  and  mother  ofthe 
^  intended  "husband,  for  their  lives 
"and  the  life  of  the  survivor ;  re- 
.msinder  to  the  use  ofthe  intended 
I. tu^band  and  wife,  and  their  as- 
'  signs,  for  their  joint  fives  and  the 

S\qC  the  survivor ;  remaindac  to 
e  use  ofthe  trustees,  to  preserve 

*  contingent  remainders  during  the 
*•  life  of  the  intended  husband  and 
■  wife,  and  the  survivor ;  remainder 
y  to  the  use  ofthe  heirs  of  the  hus- 
J"band,  by  his  intended  wife:  Held, 
i  that,  under  this  deed,  the  husband 

took  an.  estate  for  life*  and  an  es- 
]  tate  tail  ,in  remainder,  and  conse-* 

*  quently  that  he  could  not,  when 
in  possession  of  bis  life  estate,  dis- 

J  qontmue  the  estate  tail  by  granting 
\  a  lease  for  lives  with  livery  of  sei- 
.  sin.1    For  discontinuance  can  be 

*  made  only  by  tenant  in  tail  in  pos- 
session* Doe  dem.  David  Jones 
'  and    Others    v.    H.    Jones,    H. 

.3  &4G.4.  Page  238 

DISTRESS. 

See  Action  on  the  Case.  Bank- 
.  Wft*  12.  Landlord  and  l1*- 
^jant,  $.    Inclosure  Act,  4.  .■ 

Xfafcre^he  servant  of  an  ambassador 
JdlfcriotresMein  his  master's  house, 
Gftut^rtht^  ano>  Ifred  hi  another, 
ijWrtt-ttfJ  which  he  let  in  lodgings : 
jHeKV  tmttfiis  goods  in  that  house 
«  ntti  being  necessary  for  the1  conve- 
nience of  the  ambassador,   were 

*  wtei*  frfc:  disthrlned  for  prior' 

tv»     \£     x,.«     *>.'.  ."....  -,-.•« 


*  :  •  1  a   >i  -•?  \\  ■.'-. -jtO 
'ECCEEStJISTIGAF  COUtft  * 

Tbf  Ecclesiastical  Court  baa  noy$*» 
nsaic|ion  over  trusis^  aad' there- 
fore, where  a,  party.,  sped  sf,  a 

,.  trustee,  was  arrested  oa  *Hv»ftt 
de  contucaace  capie^do^  this  cosjit 
discharged  him  out  of  custody* 
Sxpasie  Thomas  Jenkins*  JSL  4  (JU4. 


ejeotmekt; 


10 


1.  Where  a  plaintiff  in  ejectment  has 
been  nonsuited,  the  defendant  net 
having  appeared  to  confess  tato 
entry,  and  ouster,  judgment  may 
be  regularly  signed  on  the  first  day 
of  the  ensuing  term,  and  a  writ  of 
possession  issued  on  the  same  day, 
although  the  postee  be  nnrdefi* 
veredeverat  the  timehy  tswua- 
soeiate  te  the  asteteey  •eorisAe 
plaintiff!  Dee  dexv  DavmtmAd 
Wife  v.  Roe,  Afv  3ft4y  *  »*.*  V8 

%  A  pasty  having  been  pwventid 
from  suing  out  eleeutioa  tocsin. 

'  ejectment  by  an  iojanceion-  aja 
Chancery,  which  continued  in  force 
for  many  years,  during  which  the 
term  in  the  deelamsien  in  eject- 
ment expired,  the  Court  would 
not  permit  rt  to  be  enlarged  unless 
it  were  quite  clear  that  the  amend* 
merit  would  work  no  mjuttide  to 
aha  opposite  parity,  B**<hmtW& 
Another  v.  Hasseiden,   M.  3(?,4» 

3.'  A  certiorari  will  lie  to  remove  an 
e}ectfne6ft^oas>^b  i*feiftft<&<is& 
Doe  dem.  Sadler  ?•  Dring,  H. 
S&4G..#Ti.l     n  /  \«v  T        SfiS 

4.  Where,  the  lessor  of  the  plaindfL 
tttin^effieretf  \flto*±hW6l$Mr 

T    ar  ' 


*^conM8sion-day  and  the  trill,0  Ad 
the  plaintiff  was  nonsuited  on  the 
Merits:  HeMOdHCIthe  executor 

Grundy,  H.  S64G.4.   Page  284 

petween  ,^1.  and  p.  that  th.e  former, 

•MlWfflrfWceVtitftjremlie^A  «} 

•^•M  ^rttecPtftrfthki'He  hkd  ;tf  title 

*  tfr  them?  vtfdtHa&B:  should  'hAVe 

^eVc&etfroVWbni  the'date  of 

*■«*«  agrifetneWV  ^d^'fchit^an 

_^__Jion^cor<rfj|  nWWrimmfcahied 

£w  tfr^mt». 'without  a "demand 

^W  possession,  although  the  object 

of  the  action  was  to  try  the  title 

to  the  prepfagft/  iD&rdtm.  Ncvoby 

*,  Jackson,  H.  3&4G.4.       448 

Jon  :..,  i»'jttiBOTtOW:  " 

^ftrfiBEnV.  Acx/'i-   :cbwo*- 

Aiisanmr,  l*?h»  ^liswd  into  she 
-aniaiin^ww  disttiUti^edftom  that 
afertiife,  aa4n**roedt*  his  father's 
\>e*mrybefore  he  attained  the  age 
*fcf  twent^oM  year**  Held,  that 
btrntwuf  :iwei  «MMmdpaied«  FA* 
aJTav  *vTfoJmhdk*anHifR<*ker- 

asaitii,  :.&?.RVW9fftJ»snM  : .  . 
cjn*^lTAiiL&  £STAJ£v  '  ,  \ 

^«lrm*^NT'%*lpli*fc**,'  !j«. 

,4  .V> «.  .w.    ,4  ♦,.■  a*.uU  ./  v ,.v.  . * 

iSI  ERROR 

•afi  o/oi.-  »-i  oj  -j'l.  i.v/"iimoi?"  o  A  .1 
fo&Wfel*.  (Sastfrtc*  86*  ftt* 

ESTATE  TAI».o *  /f  <, 

OL.  I, 


•E^ftSiffNSL 


*r 


r10  3:j'/A   I'*''  ■» VO'.tf.Hl 
E^ICtioff. 

£&  COVJ^ANT,  &      LdfASE,5. 

ho  :iBVH>B«0Kv;'j8:a 

./f'  if'..'-! 
1.  Declaration  stated,  that  .the  de?, 
,  ^MMant,  1ft  Dublin,  ti&#erfcptomik-~ 
v      note,  and  thefrfebfirinilsfed^o 

1  —   -"^■•"rfciJk 


the  same  at  DutuStj 
:ldl^gmg;xt  to'  tie :  at 
'W^  Heffl,f  that'upol 
'ibibn  tfhe,proM8sBry'tf6te'> 
talcen  to' hare  been  drft 
&*ff  for  i£»£ji>n  mbne'jtfal 

'  ftre,  thrft  proof  of  a  note  , ^_ 

able  at  Dublin  in  Irtltihx,  To   . 
sfcme  feinti  in  ;/Ks)l  m6neY,v  did*  riot 

;  support  the  declaration, -  jjjrrbtye 
V.  £<?££*,  Af.  S  G.  4. .     !  Pige  16 

&  Declaration,  in  consideration  that 
bleinriff  would  procure  itf;  jft.'  to 
grant  a  lease  to  defendant;  the 
latter,  promised  to  pay  the  pikiniu? 
170J.  The  proof  wa&?  tj&t  A.  !B. 
having  agreed  to  gram  fcletoe  to  the 
plaintiff,  the  latter  undertook,  origin- 
ally,  to  assign  it  to  defendant  for  the 
consideration  mentioned}  hut  that 
afterwards,  a  lease  to  which  piam- 
tiff  was  a  party  and  as&nted!  was 
granted  immediately  Jty  £.  A  to 
the  defendant.  The  coosider)lti6n 
to  be  paid  by  the  defendant  ti  the 

.   phmttrffwas  not  mentitibeu  fh'that 
lease:  Held,  first,  that  the  lease 

1    was  not  void  oh  accbJunt  of  this 

'   omission,  the  ad  valorem  duty  im- 
posed by  Che  50  G.  3.  e.  r^4.  atJrply3/ 

.  infe  only  to  consldettUioW  ^ 
between  lessor  and  leakef 

jbe,  spMf  #ion,  of  ,a,  wf,  qoftto^t 
torprocuAe  *  ,teas^,,fjrom!4nJ3^Jo 
.  ^4ef^^  ja^^^eigriftnaJ 
^6ft^ac>  mi  .%t8*a^|W«jr4t 

■  "t«Mt^  ft^««%*»'i  f-i*  t»d)  lo   da^sitf 

1  supplied  the  poor  of  the  parish  of 
3  F  W.  with 


m 


wimiw- 


W.  with  provisions,,  and.  tJ*P  evi- 
dence  was,   that  he  supplied  the) 
poor  of  the  parish  of  W.  and  other  \ 
parishes  in  a  woffchouse.;    Held, 
first,  that  it  was  no  variance,  the 
proof  being  larger  than  the  allega- 
tion; secondly,  thfljt  tfce.  objection! 
as  to  a  variance  between  the  alle- . 

,-  gation  of  a  supply  of  the  poor  and 
the  proof  of  a  supply  in  tne,  work- 
house, not  being  taken  at  nisi  prius, 
could  not  be  afterwards  available. 
West  \\  Andrews,  M.  3  G.  4. 

Page  77 

4«  Where  a  plaintiff,  in  an  action  for 
goods  sold  and  delivered,  proved 
the  possession  of  the  good*  by  him- 
self; and  their  removal  by  the  de- 
fendants ;  and  it  appeared  that  the 
goods  consisted  of  spar  lying  on  the 
hinds  of  A.,  and  that  the  plaintiff 
claimed  under  A*>  by  a  written 
agreement  not  produced;  Held, 
that  this  was  not  sufficient  proof  of 

•  title  to  the  goods  from  which  a 
contract  between  the  parties  could 

.  be  implied.  Lee  v.  Shore  and 
Others,  Af.SG.4.  94 

ft.  Where  the  declaration  stated  that 
a  bill  of  exchange  was  indorsed  by 
certain  persons  trading  under  the 
firm  of  H.  and  F.  by  procuration 
of,/.  D..-  Held,  that,  this  allega- 

-  tion  was  supported  by  evidence  of 
t/.D.'s  hand-writing,  and  that  he 

-  being  the  managing  partner  in  a 
firm  which  carried  on  all  business 
of  buying  and  selling,  under  the 
designation  of  JFf.  and  Co.,  was  in 
the  habit  of  indorsing  bills  in  the 
manner  above  stated:  although 
there  was  no  such  person  as  F. 

.  in  the  firm  of  H.  and  Co.,  and  no 
:  direct  proof  that  J.  /).'&  partners 
*"  were  privy  to  those  transactions. 
"  .  Orte  partner  may  act  for-  the  whole 
^  '^rm  by  procuration.  Williamson 
"  /t>  Jbknstm,*W;  $  &  4  G.  4.  146 
'^j.  Where  a  bill  of  exchange  was-  in- 
<JldoTfred  generally,  but  delivered  to 
'"&'C:,  as  administratrix  of  J,  C, 


[,*>§*  On,  &*&  i^tafrjjaftw^Jnll 
..b^WM^    0n4ntefot*<jit>*ras 

.. ,p#*i •  U§14  ***  tfe*  «*WWtira- 
,.  to^».  4e  j*>njf  ,  qqa  i>f.&Ga  xmght 
,  <  fi^HPW^rt^  Wft;  »§&  tbafcifceir 
,  ua^,)*^  suftc^tty^qp&iplthe 
,.  .{ethers,  of  a^ig^tra^i^.jjd  fconis 
non,  without  producing  thort  faint- 
ed to  3.,  C^.tb^i^i^is^mtmd 

Defendant  Wiixg.  p^^d^^a  an 
agreement  qtactata^weftitbe  p|ain- 
tuTs.and  other  vcrqdjj£i£.  o^thegde- 
fetjdant,  of  the. ,  09$.  P***>  **d  (de- 
jtewiB^teoftl^otteei  pvtiktha^jthe 
defendant  should,  ajftfgn  , -certain 
creditjs  and  enacts  to  two.  peftons 
upon;  certain  trAist%(aM  tbft*  |4aJ9- 
tufc  agreed  to  accept,  <thos#  con- 
ditions in  discharge  o£.  their  t  de- 
mand, provided  all  the  creditors 
assented;  ftac.  defendant  did  as- 
sign, and  that  all  the  creamer*  as- 
sented. The  replication  denied 
.  that  all  the  creditors  asserted: 
Held,  that  the  affirmative  of  the 
issue  being  on  the  defendant,  he 
was.  hound  to.  prove  the  assort  of 
all  his  creditors.  »     . » 

Semble.    That  he  «tas\botw4  to 
prove  the  assent  of  the  plaintiUs  as 
well  as,  that  of  hi*  other  o?ed*ors- 
Catherwood,  and  Ax#ther*A4mi*i- 
strators,v*Qh0baud,  H>  S*fc4.j6.4. 
.     Fag*150 
7.  A*  consigned  goods  fox  salens  2*., 
the  captain  of  an  Indiarnun^^nd 
on  a  voyage  to  Calm^^md  di- 
rected him  to  invest  the,  proceeds 
in  certain  specified  article*,  .or  in 
bills  at  the  exchange,  of  fcjs&jday. 
£.  sold    tho    good*  at   Qtf&dta, 
and    iov,esteoV.n.ttelf  £****¥&    in 
sugar,  which  was  not  one  \o£;  the 
(     articles  specified  in  bis  insJtr^ftipns, 
and  informed,  ,4,  of  the,  #uwJiase 
,     tya,  lette^.^hioji  jtbfH  W§*  re- 
.     ceived4)Hith^i^*.iWWl-8b*had 
WSunnrac^ 
count^^u^ftfr^  ^TOWsj^um 


-DC*?'. 


EVtftSMCE. 
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'  t*  Jf- b«A>r«  he  sailed  for  Adfe  it 
'  t$peared  that  one  C.  bad  acted 
to  hk  agent  in  some  IriAurance 
transactions.  On  the  l\h  August 
A*  notified  to  C.  that  he  would  not 
accept  the  sugars,  and  advised  the 
latter  to  tenure  them.    C.  declined 

-  to  interfere,  alleging  that  he  had 
Ma  knowledge  of  any  transactions 
between  A.  and  B.:    Held,  upon 

-  these  fects,  in  an  action  brought  by 
A.  to  recover  the  proceeds  of  the 
good*  shipped  by  hint;  that  the 

-  jury  were  well  warranted  in  finding 
that  A.  had  assented  to  the  pur- 
chase made  by  B*  Prince*,  darky 

H.  S&4G.4.  Page  186 

&  In  an  action  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange, 
the  plaintiff  did  not  prove  any  no- 
tice ef  dishonour  to  the  defendant, 
but  gave  in  evidence  an  agreement 
made  between  a  prior  indoraer  and 
She  drawer  after  the  bill  became 
due.  It  recited  that  the  defendant 
had  drawn,  among  others,  the  hill 
in  question,  that  k  was  over  due, 
.and  ought  to  be  in  the  hands,  of  the 
prior  indorser,  and  that  it  was 
agreed  that  die  latter  should  take 
the  money  due  to  him  upon  the 
bill  by  instalments:  Held,  that  this 
was  evidence  that  the  drawer  was 
at  that  time  liable  to  pay  the  bill, 
and  dispensed  with  other  pr*of  of 
notice  of  dishonour,  Qunson.  and 
Others,  Atsig*ets>  vw  Mete.  H. 
9**&*.  ¥93 

&  By  an  act  of  the  16  &  17  Car.  2., 
certain  persons  were  authorised  to 
make  navigable  the  river  Itckin, 
and  certain  other  rivets,  and  to 
cat,  dig,  and  make  new  channels, 
and  to  deepen;  or  widen  the  rivers, 
channels,  &c,  and  to  do  all  that 

-  mi^ht  be  fit  for  navigation,  and  to 
htftdd  locks,  &c.  'upon  any  of  the 

1     •  lands  -adjaming  the  rivers,  &c,  and 

'    -  to  makr  tewma-pnther  a*d  it  was 

<  «4qteessty  phmded thatt&e  under- 

taken  of  **navigpttonr  siauirt  not 


make  any  trench,  river,  or  water- 
course, or  .use  the  locks,  Ac,  upon 
the  land  of  any  person  until  a  fidl 
agreement  ivith,  and  satisfaction  to 
the  owners  of  the  land  bad  been 
made    by  the   commissioners  ap- 
pelated by  the  act,  or  by  the  per- 
sons authorised  to  make  the  navi- 
gation, nor  until  satisfaction  should 
be  paid  to  the  respective  owners  of 
the  lands,  according  to  the  deter- 
mination of  the  commissioners,  or 
by  agreement  by  the  undertakers 
of  the   navigation.     By  a  subse- 
quent clause,   the    commissioners 
were  to  determine  what  satisfaction 
any  person  should  have  in  respect  of 
any  prejudice,  loss,  or  damage  sus- 
tained for  such  proportion  of  his 
lands  next  adjoining  to  the  naviga- 
tion as  should  be  made  use  of  for 
the  purposes  of  the  act,  in  case  the 
undertakers  of  the  navigation  should 
not  have  agreed  beforehand,  and 
satisfied   the  party  so   damnified. 
The  proprietor  of  the  navigation 
having  brought  trespass  against  the 
owner  of  tjae  adjoining  land,  for 
eutting  trees  upon  the  bank  of  a 
channel  made  under  this  act,  the 
learned  Judge  at  the  trial  admitted 
evidence  of. acts  of  ownership  exer- 
cised by  the  proprietors  of  the  na- 
vigation upon  other  parts  of  the 
banks  where  the  adjoining  land  did 
not  belong  to  the  defendant,  and 
afterwards  left  the  question  to  the 
jury,    upon    conflicting    acts    of 
ownership  which  were    given    in 
evidence ;  but  stated  in  the  course 
of  his  address,  that  it  might  be  as- 
sumed, from  the  length  of  time  that 
had  elapsed  since  the  passing  of 
the  aet,  and  from  the  provision 
that  no  land  of  any  person  was  to 
be  used  until  satisfaction  wqs  made 
to  the  owner,  that  aome  agreement 
had  been  made,  by  which. all  tye 
land  used  for  the  purposes.^  tn^ 
navigation  by  the  proprietors  there- 
of had*  been  sold  to  them  by  the 
3  F  2  land- 
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,  Jand-owners,  A  rule  having,  been 
y  ,  /obtained  for  a  new  trial,  the  Court 
,i  held,  flat,  that  by  virtue  of  the 
:  t  provisions  of  this  act.  of  the  16  & 
^ .  J7  Car*Q.f  the  proprietors  of  the 
.  navigation  did  not  necessarily  ac- 
.  ^uire  such  an  interest  in  the  soil  in 

,  Of  bank  adjoining,  to  and  formed  out 

.    of  the  earth  excavated  from  a  new 

.   channel,  made  for  jthe  first  time 

under  die  apt,  as  would  enable  them 

i to.,  maintain,  trespass.    Secondly, 

,  that  as  the  purchase  of  the  soil  was 
),,  not,  Accessary  for  any  of  the  pur- 

t,  poses,  of,  the  act,  it  was  to  be  in- 
,  |erred  that  no  such  purchase  bad 
,,  octuaUy  been  made,  and  that  the 

t,  improbability  of  any  such  purchase 

,,pugbt,  to  l»ave  beea  presented  to 
..  jhe  jury,  .  thirdly,  that  acts  of 
,.-  qwnership  ,by  the  proprietor  of  the 

.  navigation  upon  different  parts  of 

the  bank  contiguous  to  new  chan- 

,.  nels  of  the  navigation  made  under 

the  act  of.  parliament  were  not  ad- 

vinissible  in  evidence  to  shew  that 
. .  the  soil  in  the  bank  in  question  be- 
longed to  the  proprietor  of  the 

,  navigation ;  and  the  rule  for  a  new 

.    trial  was  made  absolute.    Hoflis  v. 

Goldfinch  and  Others,  H.  3  &  4  G.  4. 

Page  205 

1,0*  Where  an  action  was  brought 

..  against  A.  and  22.,  and  C.  his  wife, 
upon  a  joint  promissory  note,  made 
.,  ky  A.  and  C.  before  her  mar- 
.t  riage,  and  the  promise  was  laid 
.  by  A.  and  C,  before  her  marriage, 
and  defendants  pleaded  the  statute 

,  of  limitations,  whereupon  issue  was 

,  joined :  Held,  that  an  acknowledg- 
ement of  the  note,  by  A.  within  six 
^yew,  but  after  the  intermarriage 
/(lof,5.  and  C,  was  not  evidence  to 
HU support, the.  issue.  JPittem  v.  Fos- 
frJta,,#v3&4G.4,;     .-  248 

XJr  4fi  ,>mJ)i$uou8  expression  in  a 
^Hfdec^i/iMim M  <JUi;od  by  verdict,  and 
^jnust  afterwards  be  taken  to  have 
j,,^en  used,  in  that  sense, s which 
ian*S8&*ftW>  •.**  WtH*>    ,l4>rd 


.  «  Huntifigtovm,*- Gardner,  H.  %& 
'  4G.4.  Page»7 

12,  In  an  action  by  the  assignees*  of 
« ■  bankrupt,  brought .  to-  recover 
property  in  the  eaoktuptV  pos- 
.  session,  as-  reputed  owner,  .the 
plaintiff*  proved  that  the  bankrupt 
had' once  been  the  real  owner  of 
the  goods  in  questioo*  and  that  he 
.continued  in  possession  of  them 
until  he  committed  an  act  of  bank- 
ruptcy a  Held)  that  tWs  was  prima 
•facie  evidence  that  he  continued  in 
possession  as  owner,  and  that  it 
then  lay  upon  the  defendant  to 
prove  that  the  bankrupt  had  ceased 
to  be  the  reputed  owner*  The  de- 
fendant proved  that,  long  before 
the  act  of  bankruptcy,  the  goods 
had  been  seized  under  en  exe- 
cution, at  tbe  suit  of  a  creditor,  by 
the  sheriff,  and  that  they  were  con- 
veyed by  bill  of  sale  to  the  creditor* 
and  that  he  afterwards  demised 
them  at  an  annual  rent  to  the 
bankrupt,  who  continued  in  pos- 
session of  them  till  the  time  of  his 
bankruptcy.  Soon  after  the  bill  of 
sale  was  executed,  the  creditorVin- 
itials  were  marked  on  all  the  goods : 
Held,  .that  this  was  no  evidence 
of  the  notoriety  of  the  change  of 
property;  and,  consequently, that 
there  was  no  evidence  to  go  to  tbe 
jury  that  the  bankrupt  had  ever 
ceased  to  be  the  reputed  oweer. 
Lingard  and  Another^  Assfgneei  of 
Fry,  v.  Messiter,  H.  3  St  4  G.  4. 

18.  In  an  action  on  the  9  Anne,  c*  H«» 
brought  by  the  assignee  of  a  bank- 
rupt to  recover  money  lost  by  the 
bankrupt  at  play,  the  bankrupt, 
who  had  obtained  his  certificate, 
was  called  as  ,a  witness  to;  pnove 

,  the  loss  J  <  Held,  that  he  was  incom- 
petent* but.  that,  his?  competency 
was  restored  ty  three  .releases; 
first,  by  toe  /bankrupt  to  the  'as- 
signee i  .socond,  by  aUithe  creditors 

« to, the  tadbragtvithM*  >by *he. as- 
signee 


EvmattcE. 


>®r 


*  iigiiee  (who  was  r\<yt  a  creditor*)  to 
the  bankrupt :  Held,  secondly)  that 

'-^a  year  after  the  commission  issued* 
»  h  might  be  presumed  that  All  the 
:  creditors  had  proved,  arid  thtft  a 
release  signed  by  all  those  who  had 
proved    might  therefore  bg  can- 
'>'  sidered  as  a  release  by  all  the  cre- 
ditors1; thirdly,  that  such  a  release 

•  did  not  destroy  the  assignee's  tight 
of  action.   Carter,  Assignee,  v.  Ab- 

>  boti  and  Others,  H.  S  St  4  G.  4. 

.  Page  444 

14.  In  an  action  against  an  under- 
'/  writer  upon  goods  which  sustained 

«ea  damage:  Held,  that  although 

the  defendant  was  a  subscriber  to 

"  Lloyd's,  a  certificate  granted  by 

-  their  agent  resident  abroad,  was 

-  '  not  admissible  to  prove  the  amount 
'  of  the  damage.  Drake  v.  Marryat, 

E.  4.  G.  4.  473 

15.  In  trespass  quare  clausum  fregit, 

-  where  the  plaintiff  names  the  close 

•  in  his  declaration,  and  the  defend- 
ant pleads  liberum  ienementum  ge- 

'  herally,  without  giving  any  further 
'   description  of  the  close,  the  plain- 
tiff is  not  driven  to  a  new  assign - 
taent,  but  is  entitled  to  recover, 
-upon  proving  a  trespass  done  in  a 
'!'  close  in  his  possession,  bearing  the 
1   name  given  in  the  declaration,  al- 
though the  defendant  may  have  a 
1  close  in  the  same  parish  known  by 
the  same  name.    Cocker  v.  Cromp- 
%   ton  and  Others,    E>  4  G.4. 

489 

16.  Declaration  in  replevin  for  taking 
the  growing  corn  of  the  plaintiff. 
'  Avowry,  that  plaintiff  and  one  J.  B. 

held  the  looua  in  quo,  as  tenants  to 
<-•  the  defendant,  at  a  money  rent, 
<  and  because  it  was  in  arrfcar,  de- 
s  ftndant  took  the  cam  as  a  distress. 

*  Ptea  m  bar,  denying  the  tenancy 
\Hu3da  et  forma,  and  issue  joined 
;  ^thereon.     A*  the  trial  some  evi- 

-  ^dencfe  wag  given  by  the  defendant 
t^that  the  plaintiff  dn&A  B*  were  in 

^ttssessionrif  the^preaowes  fa  Ra- 


tion* fhat  a  lease  had  been  exe- 
cuted to  them  by  the  defendant's 
ancestor,  which  plaintiff  and  J*.  B, 
had  {mid  for;  bat  which  they  had 
refused  to  execute,  ft  "was  tiot 
proved  that1  */.  B.  was  so  ddnnecHed 
"  with  the  plaintiff  as*  to  the'premfees 

•  tit  question  as  to  be^  lbhrtfy  Kffble 
'  fot'  the*  rent  ?  nor1  was"  ft*shewn  that 

the  tsom  was  the  Joint  property  of 
ifte  phfotiff-snti'd'.  ft'  *1?he  {ilain- 
tiff  gave  evidence1  to 'shew'  that  the 
holding  was  under  'an* agreement 
tor  a  corn  reht^itnd  'ftf  'support1  of 
that  case- he  tendered' {/,  B?&  wit- 
ness. Ha  wtf*  rejected  'without 
being  examined  on  theory  V#ri?  as 
to  his  liabflityto  thfe  rector  not: 
Held,  that  he  was  not  ah1  incompe- 
tent witness  until  that  fact  was 
established,  and,  therefore,  that  he 
was  improperly  rejected.  Bitnter 
v.  Werre,  E.  4  Gi  4.  4  Phge  689 
17.  Covenant  by  the  *  reversioner 
against  the  assignee  of  the  grantee. 
Declaration  stated  that  A.  and' 2*. 
did  grantlicence  for  a  term  of  years 
to  C.,  to  continue  a  channel  open 
through  the  bank  of  a  navigation, 
in  order  that  the  waste  water  might 
pass  through  the  channel  to'  the 
mills  of  C,  the  latter  paying  a  cer- 
tain annual  sum  therein  mentioned. 
Breach,  nonpayment  of  that  annual 
sum.  Semble,  that  upon*  the  face 
of  the  declaration  A.  and*  B>  tmist 
be  considered  as  having  the  sole 
ownership  of  the  navigation,  and 
the  sole  power  of  granting  this  pri- 
vilege; and*,  in  that  case,  that  the 
deed  would  operate  as  the  grant  of 
an  interest  in  an  hereditament,  and 
that  the  assignee  of  the  gnfrttee 
wouW  be  liabte  to  an  'action*1' by 
the  reversioner  ■withhrthe  dafute 
32i/<?n.8.     By  the1  deed  ^roddced 

•  in  evidence  vft'ttntf  2?. 'were  \W- 
ecribed  as  pertfohs  -( having  Hthe 
greatest  ^ropWthWoV^aW%Mie 

•  profits-  Of-  the  Wvigatfbtt;n*mid, 
-  that  %ftm  deed  ttliftteareVJ;  ttiat 

S  F  3  tha 


fw$ 


EVIDENCE. 


the  grantors  had  Hot  the  p6w*r  6f 

Suiting  the  privilege  of  which  the 
ed,  as  set  out  in  tile  declaration, 
purported  to  be  a  grant,  and,  there- 
fore* that  there  was  a  variance. 
r  Held,  also,  that  the  deed  shewed 
that  the  assignee  of  the  grantee  was 
not  bound  by  the  covenants,  iaas- 
tnueh  as  it  appeared  that  the 
-gratrtore  had  not  any  legal  or  equi- 
table fcstatd  m  aa  (hereditament. 
Th$  Eatl  of  Partmore  n  Bunn, 
£.4  0.4.  Page  694 

16.  Declaration  that  defendant  was 

'  Indebted  ttf  plaintiff  ia  aceeunt,  and 
•thereupon*  in  consideration  of  the 

'  pretoises,  and  that  plaintiff  would 
•take  and  accept  the  work  and  la- 
bow  of  the  defendant,  as  a  plumber 

-  'and  glasier,  at  reasonable  priees, 
to  the  extent  of  that  debt*  defend- 
ant promised  to  do  the  work. 
Counts  for  money  had  and  received, 
ore.  It  was  proved,  that  the  plain- 
tiff, by  deed,  had  assigned  certain 
premises  to  the  defendant  for  a 

-  sum  of  money  therein  mentioned. 
The  deed  stated  that  sum  to  have 
been  well  and  truly  paid  and  re- 
leased the  defendant  therefrom. 
Parol  evidence  was  given  to  shew 

,  that  in  fact,  part  of  the  purchase- 
money  had  not  been  paid,  but  that 
it  was  agreed  by  parol  beween  the 
parties,  at  the  time  of  the  exe- 
cution of  the  deed,  that  that  part 
of  the  purchase-money  should  be. 
.   retained  by   the    defendant,    and 
that  he  should   do  work   for  the 
plaintiff  to  that  amount:  Held,  that 
if   this  evidence  was   admissible, 
,  still  it  did  not  support  the  declar- 
,    ation.  Held,  secondly,  that  assum* 
( ,  ing  'the  legal. effect  of  the  agree- 
„  ment  to  be,  that  the  entire  con- 
,,  sideration-money  had  been  paid, 
y  and  that  part  was  returned,  in  con- 
,tl  sideration  of  the  defendant's  pro- 
^  raising  to  do  work,  the  parol,  evi- 
dence  would    not  contradict  the 
•deeds, : and  wpuid  be  admissible; 


FIERI  &&IAS. 

I  but  that  inasnuStk  fal  the  ^original 
I  debt  was  extinguished,  by  the  re- 
lea«e<fe'«r&edt>  MM  Wo  rfcw 
i  debt  was  ereritetf,  bttt  rtierety  an 
johljga^on  ,to  ,do  woink,  arising  out 
jpf  «a'  ,new.  special  contract,  that 
♦p,ugHj:  to  have  been  declared  upon* 
Baker  v*  Devoey,  JE.  4  G.4. 

Page  704 

EXAMINATION. 

-    See  Prisoner. 

EXECUTION. 

See  Practice,  S,  25.  52.     V&spor 

AND  VENDEE,  6. 


EXECUTOR. 

See  Administrator.     Costs*  10. 
Ejectment,  4.    Variance,  4. 


FENCE. 

By  an  inclosure  act  it  was  enacted 
that  the  allotments  in  lieu  of  lilhes 
should  be  inclosed  and  fenced  on 
all  such  parts  and  sides  as  should 
not  be  directed  to  be  fenced  by 
any  other  proprietor,  or  as  should 
not  adjoin  to  any  inclosed  lands, 
or  be  bounded  by  any  river  or 
other '  sufficient  fence  in  the  judg- 
ment of  the  commissioners.  A 
-ditch  which  had  been  immemo- 
rial ly  the  only  boundary  between 
the  common  and  adjoining  town- 
ships, is  a  fence  within  the  mean- 
ing of  the  .act.  Ellis  v.  Arnison> 
M.  3G.4.  70 

FELONY. 

Sec  Prisoner,  1.    Justices,  S. 

FIERI  FACIAS. 
See  Vendor  and  Vendee,  & 

I  FINE 
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FRAUDS,  9T45WJTB  OF.  7»,  m 


i? 


«*»,. 


j  .' > 


^oheign  promissory 
note. 


See  Cpstpu,  £.  !  CoW»oii>,  'Jfe , 
p.    ,    ,  Manpamu/5,  ?.   #.       ,(i    } 

^ndatnus  to 'the  lord'Jaad  Aewatfd 
*df  the  manor  of  Af.  and  P.  to  hold 
'a  court,  and  accept  4  guTrtmder'  of 
a  piece  of  copyhold  fond  from' yj. 
'arid  hn  wife,  and  admit  B.    Re- 
turn — .  that    there    is    a    custom 
within  the  •said  Omar,  that  if  aujr 
person,  nut  before  being  a  custom- 
ary tenant,  -or  not  %emg  resident 
within  the  manor,  takes  any  inte- 
rest as  a^erttaser  by  .sarreader'1 
or  otherwise   of  any   lands,    &c. 
nfffltfin'  the  manor,  he  shall  pay  for 
his  fine  off  s/dmlssion  us  he  and  the 
lord  can  agree,  which  is  usually 
assessed  at  two  years'  value ;  but 
persons  alresidy  '  befog  ■  customary 
tenants  or  resident  within  the  ma- 
nor,, pay  another  and  a  smaller  fine" 
to  the  lord   upon  ao  taking  any 
such  interest.      That  B.  having 
purchased  the  equity  Of  redemp- 
tion of  a  customary  estate  of  con- 
tj  shtafebte  values  afterwards,  and 
'Ware  he   was  admitted  to  that 
<•  estate,  purchased  the  land  in  sjaes- 
1'  tion,  being  a  small  customary  es- 
v<  tate,  in  order  to  -be  admitted  to 
Jj  Chat  first,  and  so  erode  the  pay- 
•«••  ment  of  the  larger  fine,  whenever 
"  •  he'shouid  apply  to  he  admitted  to 
-^ '  the  larger  estate,  and  by  that  means 
/   to  defraud  the  lord  of  his  eaklfine. 
♦">  Upon  exceptions:  Held,  that  the 
''-return  was  bad,  for  that  B*  might 
-'i'taw&lly  make  auch  second  pur- 
•f'  chase  in  order  to  avail  himself  of 
»^  the  custom  in  favour  of  tenants  of 
<>r.'  the  manor. 

Semble,  that  if  the  second  pur- 
chase were  'fratdftfent,  still  the 
purchaser  would  be  entitled  to  ad- 
.  mittance,  but  would  not  be  thereby 
enabled  <te >  aval h  htftfteif  of  the 
custom.  The  King  v.  Boughey, 
Btiri.y  E.  i  G.4*  Page  56S 


■  <<• 


Sae  RaomaaQftY  Nqt£»  2. 


FORFEITURE. 

leasee  oorenantrfd  that  he  woo  W.  not 
do  any  act,  matter^  or  thing  .upon 
the1  demised  premises,  which  might 
•be,  grow,  i  or  lead  to  the  damage, 
annoyance,  or.  disturbance  of  the 
ilesaor»  or  any  of  has  tenants,  or  to 

.  i«ny  part  of  the  neighbourhood  *  and 
.the  proviso  for  the  re-enUytwas, 

;  •  .that  the  lessee  ishoold, not  permit? 
any  ipesaoa  to  inhabit  the . premises 
who  afamikl  carsy  on  certain  speci- 
fied trades  or  businetaes,  (Abet  ?f  a 
licensed  victualler; not  jbaing;.pne 
of  those,)  or  any  other  baaioesa 
tuat.tmghrbe,  or  grow»wlc*A  to 
.  be  offensive,  .or  any  annoyance,  pr 
disturbance  to  any  of  the  leaser's 

..  tenants:  Held,  that  the  opening 
of  a  public*house  upon  the  premi- 
ses was  not  *  breach  .of-  the  cove- 

i  oant  or  proviso.  Jones  *•  Thorne, 
E.4G.4*  Page  715 

FRAUDS,  STATUTE  OF. 

The  traveller  of  A.  and  Co.  in  Lon* 
do?i,  having  called  upon  B.  in  the 
country  for  orders,  B.  gave  fern  ab- 
solute order  for  a  quantity  of  cream 
of  tartar,  and  offered  to  take  a 
quantity  of  lac  dye  at  a  certain 
price  ;  the  traveller  said  the  price 
was  too  low,  but  that  he  would 
write  to  his  principals,  and  if  B. 
did  not  hear  from  them  in  one  or 
two  days,  he  might  consider  that 
his  offer  was  accepted.  A.  and  Co, 
never  wrote  to  B.,  but  sent  all  the 
goods  :  Htf  d,  that  this  was  hot  a 
joint  ofder  fbr  ttiem  all  so  W  to 
make  the  actejftahce  of  the  tffeam 
of  tartar  the  acceptance  df  the  lac 

'  dye  also,  within  fi&«r.2.  t.  3. 
s.  17.     Price  tini  Others  v.'Zea, 

H.  s*i g.*."  •"  ;J  -    MiS6 

3  F  4'    *  FRAUDU- 


801     HABEAS  aORFDfc 


m  Hi©Mwaarj  - 


FRAUDULENT  PREFERENCE. 


■ .  i  ■ j    to 


^^^■^pOTpS'fevr 


vi   {   ■         /     •  ■  «..':  .11.  -  ,'.'.r 

h 

lPhd*t«efcfefc  of  tt '^offline*  gamftlg- 
^ktksie,  rifadinr  hicre  arid  gditi,  tin- 
lawftHV  -*  causing'   and    procuring 
MUrftrfidPe  and  evil-disposed  per- 
sons to  frequent  and  come  to  play 
together^*  a  gfpne-  called  •"  Rouge 
et  Noir,    and  permitting  the  said 
^idWosttd^eviKdispoeed  persons  td 
forewarn  pfeytag  at  the  said  game 
-rrs%r  rtvovs  "large  and  excessive  sums 
^fiafaaoBst^'is'  an  indictable  oflence 
,v^rf oosamonteW.  • 
i    >  JSemble,    That    an    indictment 
^would  be  good,  merely  charging 
^sheMterfendant  with  keeping  a  oom- 

•  -  won  gaming-house.  Per  HokogdJ* 

•  •  Re*-  v.  Rogier  and  Hmrtphtey,  //. 

<*ifr4&4.  Page  372 

i-;V"        OtJAKANtTr;      '     . 
jSeefiitz*  or  Exchange/I. 

'»'?;       GUARDIAN. 
~,    .,  /  See  Poor. 

!;..,.  HABEAS  CORPUS. 

1„  Where  persons  detained,  without 
ato  warrant  On  board  one  of  his 
i  ima3esty%»  ships  of  war,  on  a  charge 
JuoSttnttgglihgv  add'  on  «uspiciori  of 
i>iimurdev,*>e*e brought  up  by  writs 
io  tf  habeas  eotfpttsy  and  it  appeared 
i  nby  the  return/;  to  tndse-  •  writs.  And 
Jn^ll^iliOrarfiwhfefc^sdtfed  dt  the 
triaasW.  tin**,  f  that  the  prisoners 
urLtn^bt  be  guilty  of  the  bfibuces 

-moo    3lH    IT0'» /'«.;()     /-.'i'H....1 

norn 


.t  iaspiita&tojtlieBjt'ithe  Gourftrefissed 

.-  f  toidisdiatge!  them  oat  of  custody, 

land  ostmnitbed  ahem  to  thfettis- 

>kody  o£  the  marshal*  in  order  that 

to  they  aright  be  taJben  before  assne 

hacompetent    authority   to   beiex- 

rftaiarined  touching  the  matters  don- 

?  >  taineA  in  die  returns;  and*  to  J>c 

.farther   dealt/  with  aicerdrojr  to 

law.      Exparte  Kratu  and  Outers, 

//.3&4G.4.  Page  258 

2.  A  cause  caa&ot'bd  Tetntwed  from 

an  inferior  court  by  habeas  corpus 

'•  unless  the  defendant  Is  octoaHy  or 

«    virtually  in  custody.     Mitdfottr. 

Mbehtson,  H.  3*4  &  4.        513 


HIGHWAY. 


the  late  T.  J.,  and  that  the  justices 
had  received  evidence  of  the  con- 
sent of  the  said  T.J.m  his  tffe- 
thne:  'Held,  that  this  order  was 
had,  because  it  did  not  thereby 
appear  that  T.  J.  was  the  owner  of 
the  estate  at  the  time  wlwh  the 
order  was  made,  Tke  Ring  v. 
Kirk,  M.  3Gr4.  ^  :<f  21 

2.  Quote,  Whether  a  parson,  who 
lets,  his  tithes  ft-om  vear  to  year 
to  the  occupiers  of  (he  lands  fs- 
spectivery  whereon  they  ate  j»ro~ 
duced,  is  liable  to  be  rated  to  the 
repair  of  the  highways.  The  King 
v.  The  Justices  of  Buckinghamt&ire. 
E.  4G.4.  485 

S.  By  the  55  G.  3.  e.68.  a*sV  When 
a  Footway,1  &a  is  diverted  if  an 
order  of  justices,  three  desortpctons 
bf  notice' are  to  be  given,  ead  the 
order  is  to  be  cowrmed  and'en- 
rolled at thequtfrter  geslfoas^held 
next  after-  rh^  expiration  iof  four 
we^k»  frote  the  nrst<  da^  of^ving 
•such  notice'.  Held,  that  the  eam- 
rAitation  ^mufit  W^made  f roar"  the 

first 


HOUSfiWMUMSR. 

!^fir*tTkni  oF  erring  thfttidetoraiion 
«  <«ff  notice  Which  is  }«st:pbbliskdd : 
- -Held  ateo,  that  a* 


to  ihe 
turning  of  the  road,  given  trader 
j>  Ae^band  and  seal'  of!  am  agent  of 
~*the  party  through  whose  ground 
-  *he- new  *oad  re  to  pnssjis  iojBufR- 
a«<ciertt»  7%p  i&n£  f*  IVie  Justices 
'effort,  £.  *0.4*  »age422 


*•: 


HOUSE-HOLDER* 


l,  "Where  A.,  carrying  on  trade  in 
v  partnership    with    others,    had    a 
;    dwelling -house>and  counting-house 
attached  to  it  in  B.9  the  counting- 
house  being  used  by  the  different 
partners,  who'  daily  resorted  thi- 
ther for  the  purposes  of  their  trade, 
^nswkL  the  dwelling-house4  being  oc- 
f  .1 copied  by  a  clerk  or  seraaat  of  the 
V  £m»  paid  by  them,  as  were  also 
t.   Ihe  ratos,  taxes,  Scc.x  Held,  that 
.  .4.  atid  each,  of  bis  partners  was  a 

-  .  householder  in  B.  within  26  G.  S. 
*.  *.  SS»  «.  8*,  although  neither  he  nor 
v  tbey  actually  resided  with  their 
Y!   feinuiet  in  B* 

'„{>    So,  also,  where  die  dwelling- 

.  house  was  occupied  by  one  of  the 

1 '  partners  rent-free,  and  the  taxes, 

vt  Ac.  paid  by  the  firm.     The  King 

-  v.  Hall,  M.  S  G.  4.  123 
$»  A.M.  and  C,  carrying  on  trade 
.     m  partnership,  had    a    dwelling 

Jioase,  yard,  and  premises  in  a  pa- 
rish in  London;  all  the  partners 
,v    'Were  iu  the  habit  of  frequenting 
,  <  the  premises  daily  for  the  purpose 
n  <o£  business,  but  none  of  them  re- 
n *  sfdted  there*    The  dwelling-house 
*>., was  inhabited  by  a  clerk,  who  ma 
,  .^Sgedthe  business  for. them,  but 
.r -4ta  rent,  rs*es,  enaYtasee,:  were 
?:  paid  fey  the  .firm;  Held*  that  each 
Uijtfi$li*<pmtifto  was  a  householder 
^•wifthHi  th*,4&iBlk*  o, 2  nand( liable 
r '.40  :«firTe  Che.  office  of  overseer 
•.iWHs»n  Pognder>setu  //.,&,&  4*  fi.  4. 
1.-4  17& 


LNCLOSURE  ACT.      «ft 

HUNDRED,    ACTION 
.jO/T"-  AGAINST, 

By  9  G.  1/  0.9R  <**?.  the  inhabitants 
of  the  hundred  are  to  make  satis- 
faction for  damages  occasioned  by 
the  acts  therein  mentioned :  Held, 
that  under  this  statute^  the  action 
must  be  against  al!  the  inhabitants 
of  the  hundred ;  and  the  declar- 
ation being  agahttttwo  only,  it  was 
bold  bad  on  motion  j**n£st,,qf 
judgment.  Jeehon  v*  '  &?w*on 
and  Squirrel,  H.  S-&4Qiifrftwsr 

INCLOSURE  AXJTi,">301 

1.  A  clause  in  <a  private!  iactdiure 
«p|,  declaring  .  that  no,  ttesjtv  or 
charge  in  the  accounts  oft  life  etim- 
miasioners  shall  be  bindM^<t»'*4he 
parties  concerned,  or  va&Uu  law, 
unless  the  same  shall  hare -been 

-  duly  allowed  by  a  justice  of  peace 
in  lie  manner  therein  painted  4ut, 
dpee  not  take  away  an  appeal 
given  by  a  subsequent  claused  to 
"the  party  grieved  by  atty>  tiling 
done  in  pursuance  of  that  or  the  ge- 
neral inclosure  act,  (other  than  and 
except  such  determinations  as  were 
by  that  or  the  general  inciosare  act 
declared  to  be  binding,  final,  and 
conclusive/')  the  allowance  of  the 
accounts  by  a  justice  not  falling 
within  this  exception*  Rex  v. 
Justices  of  Cumberland,  M.  3  G»*. 

64 

2.  By  an  inclosure  act  ft  was  enacted 
that  the  allotments. in  lieu  o£ tithes 
should  be  inclosed  and  fence&on 
all  such  parts  and  sides  m  should 
not  be  directed  to  be  fencedoby 
any  other  proprietor,  or  fasl  should 
not  adjoin  to  any  inclosed  tandff)  of 
be  bounded  by  any  river  ot>  other 
sufficient  fence  in  the  judgsjuAtt 
of  the  commissioners*  1:  Ai attach, 
which  had  been  imme*sft>rifft(jrithe 
only  boundary  between  the  com- 
mon 


m     INCLOStJltB  A€T. 


INMCtMtHr/* 


>mon  aad  attaining' to  wvdupsY  i*ta 
hfimce  within  the  meaniog  of  the 
;<*c**  "iStiMv.  Amman,' M*  &G*<4» 
.>*  .  ...   ftg*.?0 

8ii. A  private  act  ef.  parfcrnmonvfor 
^closing' the  waste  lends  of  a  tpa- 
•fte*,  reserved-  to  the  Lord  and  his. 
naasigtiS}  oUt  mines*-  &c.v*  together 
Jrflrith  ail  convenient  a*!?  neqeswry 
'•waya*  &Cm  tfacfc  already.;  made?  or 
*.  thereafter  to  fee  madcv  tuni  liberty 
-ibfi^yin^  waggon*  waya^N&Q.  at  his 
:  and>4fheir>  (free  will  .s^d  pleasure, 
sitadJtf  <  dp  all  such  other  works, 
//nets;  afMLthingfe  as  might  beneces- 
J-^anrJ«nco»woownt  for  the  foil  and 
\comf*itte  cnjiyifleht  thereof,  in  as 
TtfuUyWiple,  and  beneficial  a  man- 
ner as   if  that  act  had  not  been 
made.     An  action  of  trespass  hav- 
ing been  brought  against  the  lord's 
assignee  for  laying  a  waggon-way 
over  one  of  the  allotments  in  an 
improper  direction  and  manner,  it 
.  was  held,  that  the  real  question  to 
be  decided  by  the  jury  was,  whe- 
i:  thee    the  waggon-way  had.  been 
.  >laid  10  such  a  direction  as  a  person 
...  of  reasonable  skill  would  have,  se- 
.  looted 1    and    whether  the,  mode 
t  <  Adopted  was  such  a6  a  prudent  per- 
..(Soiijweuld  have  adapted  if  he  had 
ht  i  bean  1  snaking   the  road  over  his 
*    own  land*  and  not  over  the  land  of 
r    another.       Abson   v-  Fcnton   and 
..  Another*  H*  3&  4  G.4.  ,  .      195 
4*  A*  enclosure  act  directed,  tjiat, 
'f ,» in  lieu  of  tithes,  a  corn  rent  should 
be  payable  to  the  impropriator  and 
vicar  by  the   person   having  the 
possession  and  occupation  of  the 
lands.     Part  of  the  lands  enclosed 
t    were  uncultivated  and  untenanted 
1  uibr  sotaeiyQar*,  during  which  time 
rl -, :  the  .owner  Uv&d,  on.  anqther  qsiate* 
>.    He  afterward?  demised  them,  to  a 
i<>tj  tenant*  who  entered  and  occupied : 
,  •/   Held,  first,  Ujat  the  corn  relets  were 
fcl  due  for  theitimedurjog  wjuch  the 
-'*•:' land  was  .uoftfaauotive;,  and,  se- 
V    fondly,  thai  .during,  ihat  tinio  the 


;    sion  «f  jtye  fcaqp  so  as.  tp*be.  liable 

lo   the'  burdens  imposed   \tf  the 

\    statute,  and  that  the  tenant  coming 

j   £'&!«£)&&'  W&l&bte  io  %&&&-' 

trained  upon  For  tbfc  arrest  of  rent. 

Newling  v.  Pearse}  jfr.  §  &  4  f5. 4. 

Page  437 

INDICTMENT. 

1.  The  Court  will  hot  grant  a  cer- 
tiorari to  remove  an  indictment 
from  the-  quarter  sessions  after 
judgment  has  been  pronounced  in 
that  court.  Rex  v.  7  he  Inhabit  an 
qfPennegoee  and  Mackipilletk,  M 
,  36.4.  I*. 

% ,  The  keeping  of  a  common  gaming- 
house,   and    for  lucre   and  gain, 
...unlawfully  causing  and  procuring 
,  divers  idle  and  evil-disposed  per- 
.sons    to    frequent    and!  come  to 
play  together   at  a  game  called 
"  Rouge  et  Nou%"  and  permiuing 
.    the  said  idle  and  evjl-disposed  per- 
sons to  remain  playing  at  the  said 
game  for  divers  large  and  excessive 
,    sums  of  money,,  is  an.  indictable 
offence  at  common  jaw.      $emhle9 
that  an  indictment  would  be  good 
merely    charging    the  .  defendant 
with   keeping  a  common  gaming- 
house.     Per  HotroydJ.      Hex  v. 
.  Rosier  and  Humphrey,,  Jff.  3&4 
.G.4.  '       '«7» 

3.  Upon  a  convection  at  the  Chester 
assizes  for  perjury,  the  folio  wing 
entry  was  made  upon  the  record  : 
"  It  is  therefore  ordered  that  the 
,  ^said.Z^if.  be  transported  to>  &c, 
,  for,  and  during  the  term  of  seven 
.  years."   ,  Upon  error,,  HeMj^hai 
,  ,,tbe, entry  was  merely  an  prdeWjand 
.  not  a  judgment  ;fand  a  rW^gP^o 
. .  was  awarded, ^commftading'^the 
cpnrt  below  v^«.prpc^e4rjo^ive 
,,  jtyLmepu.       ,   ...  :  ijV}„    .,  , 
;   ,     ,1  he  prisoner  fas*  A»  t«£Mff}ean 
,  time,  admired  to  bail,  ".  the  Jffing 
.  ,v.  Kenwrfhjfr  £*  *<*.♦•,       -7H 

IN- 
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IKDOBAEMRNT,  ( 

See  FitoMi Wort  #OtVS.' 

ENDORSER  AND  INDOHSEE. 

Sek  Phootssohy  Note,  & 

INFERIOR  COURT. 
See  Habeas  Corpus,  2. 

INJUNCTION. 

See  Practice,  11. 

INSURANCE. 

1.  In  an  action  against  an  under- 
writer Upon  goods  which  sustained 
sea-damage :  Held,  that  although 
the  defendant  *as  a  subscriber  to 
Lloyd's,  a  certificate  granted  by 
their  fcgcnt,  resident  abroad,  was 
not  admissible  to  prove  the  amount 
of  the  damage.  Drake  v.  Mar- 
ryat,  E.  4  G..4.  Page  473 

4.  u4.  sold  goods  to  J?.,  at  whose 
risk  they  were  shipped  for  Lisbon, 
to  be  paid  for  by  oills  drawn  upon 
R.  and  Co.  C  went  as  supercargo 
and  trustee  for  A.  and  B,t  and  was 
to  retain  possession  of  the  goods 
until  the  amount  of  the  bills  drawn 
upon  R.  and  Co.  was  remitted,  and 
then  the  bill  of  lading  was  to  be 
delivered  up  to  B.  R>  directed 
R.  and  Co.  to  effect  an  insurance, 
which  was  done  at  his  expense, 
and  not  in  pursuance  of  any  agree- 
ment between  him  and  A.  The 
ship,  with  the  goods  on  board,  was 
captured,  aba  the  underwriters 
paid  a  total  loss  to  R.  and  Co., 

'  who  gave  B.  credit  for  the  money, 
part  of  which  they  paid  over  to 
him,  and  part  to  his  assignees  after 
he  had  become  bankrupt.  R.  and 
Co.  paid  part  of  the  bills  drawn 
upon  them,  and  rejected  others* 
In  an  action  brought  against  them 
by  A.  for  money  toad  and  received 


JUSttCEk 
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to  bit  fee?  Held,  that  they  were 
net  bound  to  apply  the  money  pad 
ton  the  policy  to  the  discharge  t>f 
the  bffls  drawn  by  B.  for  the  goods. 
The  defendants,  in  answer  to  an, 
application  by  plaintiff,  stated  that 
they  could  say  nothing  about  some 
of  the  bills  in  question  not  then 
accepted,  and  that  their  fate  nukst 
depend  upon  the  state  of  William*' 
Recount  when  they  becofae  due: 
Held,  that  this  was  not  a  dondi- 
tionat  acceptance,  and  did  toot 
bind  it.  tad  Co.  tb  apply,  to  die 
paytnfecit  of  the  bills  any  money 
that  they  might  receive  on  account 
of  William.  Neak  v.  RtkL,  >.-£. 
4G.4.  Peg*  567 

JUDGMENT. 
See  Indictment,  3. 

JURISDICTION. 
See  Conviction,  1.     Justices,  3. 

By  sect.  S3,  of  the  43  G.  3.  c.  £0.  it 
is  enacted,  that  "  if  any  question 
or  difference  shall  arise  upon  tak- 
ing any  distress,  the  same  shall  be 
determined  by  the  commissioners 
of  taxes :"  Held,  that,  ae  the  ju- 
risdiction of  the  superior  courts 
was  not  thereby  expressly  taken 
away,  an  action  at  common  law  is 
maintainable  for  a  wrongful  dis- 
tress. Earl  of  Shaftesbury  v»  Ruk- 
sell,  E.  4G.4.  '666 

JUSTICES. 
See  Highway,  1. 

1.  Where  a  magistrate  acts  upon  a 
subject  matter  of  complaint,  aver 
which  he  has  authority,  but  wlfcich 
arises  out  of  his  jurisdiction,  He  is 
entitled  to  notice  of  action  under 
2*  G.  2.  c. 44.  s.  I.  Presti&ke  v. 
Woodman,  Esa.,  M.  3  G.  4.        12 

2.  A  prisoner,  when  examined  be- 
fore magistrates  under  a  charge  of 

felony, 


W4 


JUSTICES. 


.felony*  is  Dot  entitled  as  of  right, 
to  have  a  person  skilled  in  the  law 
present  as  an  advocate  on  his  be- 
half, it  being  a  preliminary  inves- 
tigation only,  and  not  conclusive, 
\ipon  hhn.  Cox,  Gent,  one,  8fc.  v. 
Coleridge,  Esq.,  M.'3G.4. 

■..*..■       F*g*37 
3,.  A.\ari  Bh  found  iandarneated  on 
,  boardnatboatiaicn  with  smuggled 
IgwAs  wWwo,  the  harbour  of  F., 
/.which  if  as  within  a  local  exclusive 
t  jurisdiction*  were  afterwards  taken, 
(Jyfith  the  boat,  &c.  to  the  port  of 
D*t  and  convicted  before  two  jus- 
tices of  the  town  and  port  of  D., 
*»  pursuant  to  46G.3.  c.  121.  *.  7., 
I,*7  G.  3.  c.  87*   s.  5.,  and  S  G.  4. 
tCr  110.  t  Heldf  that  the  conviction, 
J  which  only  sfiated  that  they  had 
.  been  fauna  and  taken  on  board  a 
>  boat  in  the  harbour  of  F.,  was  bad, 
.for  not  shewing  that  the  justices  of 
.  2),  had  jurisdiction  over  the  of- 
fence* 

.  Sembie,  that  in  this  case  only  the 
justices  of  the  local  jurisdiction  of 
.  F.  had  authority  to  convict ;  and 
that  the  45  G.  3.  c.  121.  s.  7.  gives 
jurisdiction  to  those  justices  only 
who  reside  near  to  the  jirst  port  or 
place  into  which  any  ship,  Ac. 
;  shall  be  carried,  or  where  any  per- 
son shall  be  arrested  by  virtue  of 
that  clause.  Kile  and  Lane's  Case, 
M.  3  G.  4.  101 

4.  The  Court  of  K.  B.  will  not  grant 
a  mandamus  commanding  justices 
,of  the  peace  to  do  that  which  may 
render  them  liable  to  an  action. 
The  King  v.  The  Justices  of  Buck- 
inghamMre,  £.  4G.  4.  485 

5t  Where  a  person  who  had  been 
iauawQned  by  two  justices  under 
<,tfee  7  &  8  W%  3.  c.  6. 1. 1»  appeared 
befpre  them,  aad  was  ordered  to 
,psy  the  tithes  demanded,  and  did 
,m>t  raise,  any  question  of  modus, 
.,bat  afttrwArds.  appealed  to  the 
yteftuttiBaL  •&<*  there,  for  the  Jkst 
.jti^^t^.t  modus,  and  tendered 


LANMGrt»;*c. 

•  »  evidence  ♦  t&  fftttvvr-ft : '  Held,  fltat 
the  Justices  ait  sessions  ritfght,    in 

'  the  exercise  of1  theft  discretion, 

•  i*jextfthe*v$deneeJ.    '     '  * 

v  »  ^Semite;  rfwtt;tHevpdw'«  of  jos- 

•  Hoes'  to  try  questions  of  tithe  under 
Y&S  IV.3.  c.6.  is  taken  away  by 

•  -the  eighth  section  of  that  act,  where 
>  r  question  of  modus  ts  raised .  The 

Ajttjr'v.  Jeffreys,  JE.4  G.4. 

Page  604 
6.  By  the  35  G.  9.  c.$8.  s.  2.,  when  a 
footway,  &c.  is  diverted  by  an  order 
of  justices,  three  descriptions  of  no- 
tice are  to  be  given,  and  the  order 
is  to  be  confirmed  and  enrolled  at 
the  quarter  sessions,  held  next 
after  the  expiration  of  four  weeks 
from  the  first  day  of  giving  such 
notice:  Held,  that  the  computation 
must  be  made  from  the  first  day 
of  giving  that  description  of  notice 
which  is  last  published :  Held,  also, 
that  an  assent  to  the  turning  of  the 
road,  given  under  the  hand  and 
seal  of  an  agent  of  the  party  through 
whose  ground  the  new  road  is  to 
pass,  is  insufficient.  Rex  v.  The 
Justices  of  Kent,  E*  4  G.  4.      612 

LACHES,  ,     . 

See  Promissory  Note,  S* 

LANDLORD  AND  TENANT. 

See  Practice,  20. 

1.  A  plea  of  a  right  of  way  stated  a 
surrender  to  defendant  of  a  copy- 
hold, with  all  ways  then  used  fey 
the  tenants  and  occupiers  thereof; 
that  defendant  was  admitted  and 
continued  seised,  and  being  so 
seised,  and  having  occasion  to  use 
the  way,  committed  the  trespass. 
New  assignment,  that  defendant 
used  the  way  for  other  porpoosB, 
6c*:  Ijleld,  chat  the  defendant 
being  landlord  had  a  right*  while 
the  copyhold  was  to  > the  occupation 
of  the,  tenant;  to  use  the  way  to 
remove 
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LEASE. 


80* 


.  vtmove  an  obstruction ;  -and  that 
..  the  words  of  the  plea,  were  suffi- 
ciently large  to  comprehend,  all  the 
purposes  for  which  a  person  seised 
night  lawfully  use  tUe  way.  Proud 
v.  Hollis,  M.  3  G.4.  Page  8 

2«  A,  being  seised  in  fee  of  a  rafll, 
and  of  certain  lands,  granted  a  lease 

.  of  the  latter  for  years,  the.  lessee 
yielding  and  paying  to  the  lessor, 

<  his  heirs  and  assigns,  certain  rents, 
'  and  doing  certain  suits  and  services ; 
and  also  doing  suit  to  the  mill  of 
the  lessor,  his  heirs  and  assigns,  by 
grinding  all  such  corn  there  as 
should  grow  upon  the  demised  pre- 
mises. The  lessor  afterwards  de- 
vised the  mill!  and  the  reversion  of 

.  the  demised  premises  to  the  same 

.  .person :  Held*  that  the  reservation 
of  the  suit  to  the  mill  was  ia  the 

.  nature  of  a  rent,  and  that  the  im- 
plied covenant  to  render  it  result- 
ing from  the  reddendum,  was  a 

,  covenant  that  run  with  the  land  as 
long  as  the  ownership  of  the  mill 

.  and  demised  premises  belonged  to 
the  same  person;  and,  consequently, 

•  that  the  assignee  of  the  lessor  might 
take  advantage  of  it.  Vyvyan  v. 
Arthur.  H.  3  &  4  G.  4.  410 

3.  An  in  closure  act  directed,  that,  in 
lieu  of  tithes,  acorn  rent  should  be 
payable  to  the  impropriator  and 
vicar  by  the  person  having  the 
possession  and  occupation  of  the 
lands.     Part  of  the  inclosed  lands 

>  ware  uncultivated  and  untenanted 
(or  some  years,  during  which  time 

.  the  owner  lived  on  another  estate ; 
Having  aflerwards  demised  them  to 

/  atetaant :  Held,  first,  that  the  corn 
rents  were  due  for  the  time  during 

-  which  the  land  was  unproductive  ; 
-and,  secondly,  that  during   that 

•41010'  the  landlord  waa  legally  in  the 
-possession  of  the  land*  so  as  to  be 

-jiable  to  the  burden*  iniposed  by 

'.the  statute,  and  that  the  tenant 
coming  in  under  him  was  liable  to 

rbe  distrained  upon  farthearrtoai  of 


i  tent.      Renting   v.    Pearse,     H. 
'8&4&4.  Page4S7 

LEASE. 

See  Covenant,  %  3. 5.    Evidence, 
2.    Forfeiture.  > 

1:  Declaration,  in  consideration  that 
plaintiff  would  procure  A.  B*  to 
grant  a  lease  to  defendant;  the 
latter  promised  to  pay  the  pkmtiff 
170A  The  proof  was  that  A.  B. 
having  agreed  to  grant  a  teas*  to 
the  plaintiff,  the  latter  undertook, 
originally,  to  assign  it  to  defend* 
ant,  for  the  consideration  men- 
tioned ;  but  that  afterwards  alette 
to  which  plaintiff  was  a  party1,  and 
assented,  was  granted  immediately 
by  A.  B.  to  the  defendant.  Hie 
consideration  to  be  paid  by  the  de- 
fendant to  the  plaintiff  was  not 
mentioned  in  that  lease:  Held, 
hrst,  that  the  lease  was  not  void  on 
account  of  this  omission,  the  ad  va- 
lorem duty  imposed  by  the  50  <r.  3. 
c.  184.,  applying  only  to  consider- 
ations passing  between  lessor  and 
lessee;  and,  secondly,  that  the 
evidence  proved  the  substitution  of 
a  new  contract  to  procure  a  lease 
from  A,B.  to  the  defendant,  in 
lieu  of  the  original  contract,  and 
that  there  was.  not  any  variance. 
Boone  v.  Mitchell,  M.  3  G.4.      18 

2.  By  marriage  settlement)  certain 
premises  were  conveyed  to  trustees 
and  their  heirs  and  assigns,  to  the 
use  of  the  father  and  mother  of  the  x 
intended  husband,  for  their  lives 
and  the  life  of  the  survivor;  re- 
mainder to  the  use  of  the  intended 
husband  and  wife  and  their  assigns 
for  their  joint  lives,  and  the  ti&  of 
the  survivor ;  remai  der  to  the  trte 
of  the  trustees,  to  preserve  cafi- 
tingent  remainders  durirtg  the7 life 
of  the  intended  husband  *and  wttfe, 
and  the  survivor ;  remainder  to  the 
-  use  of  the  heirs  of  the  husband  by 
his  intended  wvfer  Held,  that>  un- 
der 


** 


LEASE. 


/.U. 


'•  <4er  thiadeed,  the-heshfrnd  tools  an 
^  estate  for  life  and  an  estate  tail  in 
"   remainder,  and,  consequently,  that 
he  could  not,  when  ia  possession  of 
:    his  life  estate,  discontinue  the  estate 
'  tail,  by  granting  a  lease  for  lives 
»"    wrtb  livery  o#  seisin ;  for  that  dis- 
continuance can  be  made  only  by 
tenant  in  toil*  Dwdem*  James  and 
Qth&s,v>J<m*>  /£3&4&.*> 

Page3S8 
&  4.  being  aeised.  i*  ft*  of  *  mill, 
and'  of  certain  lands,  granted,  a 
lease  of  the  latter  for  years,  the 
lessee  yielding  and  paying  to  the 
lessor,  his  hairs  aadassigus,  certain 
rent*,  and  doiag  certain  suits  and 
services ;  and  aUo  doing  suit  to.  the 
mill  of  the  lessor,  his  heirs  and 
assign**  by  grinding  all  such  corn 
there  as  should  grow  upon  the  de- 
mised premises.  The  lessor  after- 
wards devised  \ke  mill  and  the 
reversion  of  the  demised  premises 
to  the  same  person :  Held*  that 
the  reservation  of  the  suit  to  the 
will  was  in  the  nature  of  a  rent, 
and  that  the  implied  covenant  to 
render  it  resulting  from  the  red- 
dendum, was  a  covenant  that  run 
with  the  land,  as  long  as  the  owner- 
ship-of  the  mill  and  the  demised 
premises  belonged  to  the  same  per- 
son; and,  consequently,  that  the 
assignee  of  the  lasso*  might  take 
,i  advantage  of  it>  Vyvyan  *.  Arthur* 
,.    E3&«&4.  4-10 

('4v  iiy  act  of  parliament  tenant  for 
. .    life  was  empowered  to  grant  leases 
for  any  term  not  exceeding  ninety- 
',    nine  years,  so  as  every  such  lease 
j    or  leases  be  made  to  take  effect 
;, ,   either  in  possession,  or  immediately 
after  the  determination  of  the  leases 
then  subsisting  thereof  respectively, 
and  so  as  in  every  such  lease  there 
be  reserved,  payable  during  the 
contiQUiftce.  o£the  term  and  estate 
flte^bytabe grafted,  the  best  and 
nioat  beeeiaiaiyesrly  rent  or  rents. 
Part  of  the  estate  being  let  upon 


'  lease*  whfchlW  diiecduree,  vevld 
•expire  en  the  M)th  October*  1791, 

■  the  tenant  to*  life,  in  eoiiseqomcc 
*t  one*  bargain,  e*ee«ted  as  the 

^  safte  time  two  leasee  of  that  part 

« .  wf  -She  estate,  one  bearing  date 
the  4th  Mat/,  1787,  for  the  term  of 
thirty  years,  to  commence  on  tbe 
10th  October,  1791,  and  the  other 
bearing  date  4th  June,  1787*  for 
the  term  of  sixty-three  years,  to 
commence  10th*  October,  1821 : 
Held,  that  this  latter  lease  was 
void,  inasmuch,  as  U  was  net.  to 
take  effect  immediately  after  the 
determination  of  the  subsisting 
lease. 

The  first  of  these  two  leases  re- 
served a  rent  of  27Q&#  the  second 
reserved  only  120/.  By  a  clause  in 
the  second  lease,  die  tenant  was 
bound  to  rebuild,  either  before  tbe 
expiration  of  the  term  granted  by 
ffaar  first  lease,  or  within*  the  first 
year  of  tlte  term  granted  by  the 
second. 

Semblc,  that  although  the  rents 
reserved  by  the  two,  leasee  might 
be  tbe  most  beneficial,  as  between 
the  lessor  and  lessee,  yet  the*  scere 
not  so  between  the  tenant  for  life 
and  the  reversioner,  and  that, 
upon  that  account  also,  the  seeped 
lease  was  void.  Doe  diem*  frafrow, 
Baromt,  ▼.  Harvey,  H.  S  and.4 
G.  4.  Page  426 

&.  Covenant  by  the  lessor  the*  the 
lessee  sheakl  bold  tbe  premises 
without  any  lawful  let,  suit,  inter- 
ruption, eviction  by  the  lessor,  or 
by  or  through  the  maaov's  acts, 
means,  right*  &c«  The  leasee  held, 
under,  a  leaae*  for  a  longer  term, 
which  contained  *  clause  of  re- 
entry by  tbe  original  ie*sor,  in 
case  the*  premises  .thaukL.hfttVsed 
for  a  shop.  The  under  \smm  was 
not  informed/  of  :thiai  chaise**  and 
undeete*  to*  tenant*  jotaciMiimd 
a.  forfekurojhy  using  iher premises 
fcrjaabips  embtkp  ifligiail  lessor 

evicted 


MAWA*tt{S.  ia/.JSOTICB  OF  DISHONOUR.  9tf 


i.vvncfai:  him* 'H^Jh  tfea*  *&*  was; 
:  ♦  not ,  ap  eviction;  ty  mew  >#£  xhe 
.^rtagsge  within  the  meaning  of:, the, 
Jt4, covenant  in  tbe.uft4ad*a*e«'  $pen- 
•.veer  md  Another.,  v*  Alamort,,.  H. 
,,J^&4.,  .      ■.....-,    P*lg<»457 

•  <>:  .,  .    ,       ■..I/I&ELu     .  .;i 

^   publication'  seating   Jesus  C$rist 

^  to  be  an  impostor  and  a  murderer 

" ,  in  principle*  is  a  libel,  at  common 

v>   law.      Semite,  that  the  53  G.S. 

'j  c  160.,  does  not  alter  the  common 

''  ,  law,  but  only  removes  the  penalties 

,'    imposed  upon  persons  denying  the 

J  *  Trinity,  by  9  &  and  10  W.  3.  c.  52., 

,t  and  extends  to  such  persons  the 

benefits,  con/erred  upon  all  other 

Protestant  dissenters,  by  1  fV.&  M. 

'  ~s.  1,  c.  1?.     The  King  v.  IVadding- 

%v'ton,  M.  3  G.4.  26 

.V  LIBERUJVt  TENEMENTUM. 
•      See  ^leading,  24. 

LICENCE. 
1  fl6«*  Settlement  by  Estate,  2. 

^IMITATIONS,  STATUTE  OF. 

.,.; ,         See  Evidence,  10. 


■i1  L- 


LONDON   COURT   OF   RE- 
QUESTS  ACT. 
See  Costs,  9.    . 


MANDAMUS. 

:<     See  CopyHotD,  3.     Sewers,  1. 

^L-The  Court  of  K.  B.  will  not  grant 

-6*  a  mandamus  commanding  justices 

'<•  of  the  peace  to  do  that  which,  may 

■-  render1 -them  liable   to  an  action. 

*    The  King  v.  The  Justices  of  Buck- 

'      in£ka*itki**,E^G,k  485 

-$.  Mana*aim»conirtiandin«def(Midant 

vu,,  tdL'iafee  upon  hlutettf  <<th»  office  of 

i'-"  <x^moin  coUnoikn«r^thttboroMgh 

t>  <  jof  L*antast*r<    lUturnw-  That  b; 

?o<  *b*e^p*,  ^cmms  ixjfufiiag^o 

09)5' '• 


.  thoii  efie&  *pe  .subject  to,  arceftsjn 
-,  fine*  and  tfeat  defeadajit  has  paid 

.the  fine;  Held*  that  the  return 
was  insufficient,  as  it  did  not  state 
that  the  fine  was  to  be  in  lieu  of 

.service.  .  Rex  v.  S.  Bower  the 
younger*  JE.  4GL  4u         Page  585 

■  MANOR.*  -   :< . 
See  CorxkcrtD,  1,  2,  3k  "  * 

MANUFACTORY,  FRtiflftS  p#. 
See-  Poor-Rate,  3.  ,      , 


MAYOR;     : 
See  CoRTOkAnoKy  9. 

MODUS. 

See  Appeal,  4.    Justices,  5, 

MONEY  HAD   AND 

RECEIVED., 

See  Assumpsit,  3.     .Costs,  9 

Paeapihq,  166- 

NEW  ASSIGNMENT. 
See  Costs,  8.     Pleading,  24. 

NONSUIT. 
See  P&AOTJfc*,  7*  , 


NOTICE  OF  ACTION. 

Where  a  magistrate  acts  upon  a. sub- 
ject matter  of  coaaplaittt  over 
which  he  has  authority,  but  which 
arises  out  of  his  jurisdiction,  he  is 
entitled  to  notice  of  action,  under 
24  G.  2.  e.  44.  $.  1.  Prestidge  ▼. 
Woodman ,    Esquire,    Af.  3  <*.  4. 

12 

NOTICE  OF  APPEAL. 

See  4**jsaj^  2^   :    , 

S«  Bill  as  E*ft*»aia*tfS0 

NOTICE 


4V*  MJM 


I   p 


<    808         PARTNERSHIP. 

^IWITCte  OP  DIVERTING  A* 
£■■.!•. vi  ,       HKJHWXY.       ;„        J* 

1  ,1M      V      #tfHlGHWAX,  3^ 

lii/.V  -!  NOTICE  TO  QUIT. 

5m  EjECTM  EHf ,  5« 

III.* 

NUDUM  PACTUM. 

c  '         :    &*  ApMlfllSTRAtOR,  9. 

-  ji'. 

''l,';     ;.'*  „  OFFICE- 

(l  /    OFFICER. 

>     8ee  Cohstable. 

OVERSEER. 

'  &A  tloUSKHOLPBR,  2. 

".!    OWNERSHIP,  ACTS  OF. 
See  Evidence,  9. 

OWNERSHIP,  APPARENT. 

See  Bankrupt,  7, 10. 

OYER. 
See  Variance,  6. 

PARSON. 
See  Highway,  2. 

PARTNERS. 
See  Householder,  1,  2. 

PARTNERSHIP. 
See  Evidence,  5.    Procuration. 

lX>  A  number  of  persons  associating 
'together,  arid  subscribing  sums  of 
"*' money  for  the  purpose  of  obtaining 
9 ',  a trill/in  parliament :to  make  a  ratl- 
*  way;1  'are  partner&'ui  the  underiak- 
,t0  fag-'Wl  therefore  "a  subscriber, 
*88;wn exacted  as  theV surveyor,  cannot 
^^•ttfalntatn^  art  ^action  for  work  done 
him  in  that  character  oa  eje* 
Unt  of  the  partnership,  against  all 


PLEADING. 


WHO 


'signed  by  one, member  of  t>  firm 

'  forliims^lFan^ Iii«  partners:  Held, 

that  Ihe  party  signing,  was  severally 

liable  to  be  sued  upon  the  note* 

'Hall  v.  Smttft  Rh*  *  *  (?Jk 

"'_    v         ,  407 

payment;.^    .,  A 

See  Bill  op  E*q*AjfQE*  S) 

PAYMENT  OF  MONEY  INTO 
OOUJIT. 

See  Pleading,  I. 

#      PLEADING; 

1.  Where  two  breaches  were  i 
in  one  count  of  a  declaration  i 
a  contract,  and  the  defendant  paid 
money  into  court  upon  on*  of 
them :  Held,  that  lie.  thereby,  ad- 
mitted the  whole  contract  a*  sat 
out  hi  that  count.  Dyer  v.  Aaefea. 
JM.SG.4f.  5 

2.  A  plea  of  a  right  of  way,  stated  a 
surrender  to  defendant  of  a  copy- 
hold with  all  ways,  then  used  by 
the  tenants  and  occupiers  tbeaeaf ; 
that  defendant  was  admitted  and 
continued  seised >  and  being  ao  seis- 
ed and  having  occasion  to  us*  the 
way,  committed  the  trespass. ,  Kew 
assignment,  that  the  defendant  used 
the  way  for  other  0uqpo*e*j..«Yc.: 
Held,  that  the  .defendant , being 
landlord,  had  a  right  whHe  the 
copyhold  was  in  the  •ceupatfanef 

.  the.  tenant,; rtOiMsa,  the  way  *e;re- 

,  move  an  ob^ru<^a^,andli*Athe 

.  words  ,of  y  tfie-  nl?a  wjre^uftctabtly 

~  lar^;  to 'cpnipctfeeod  4dhthe(f«ir. 

A  P?s^  *F:*hfrr+  M  pess**  taped 

U^^1  *awfjully,use.|hf  wayv  Jtoarf 

$>  Declaration iSUfafA  tt^'tthar  de- 
fendant at  Dublin  mad*.  "A  pro- 
missory 


■V/iflA'J  J'l 


PLEADING. 


90t 


.nwMprynpte,  api 


*r 


&m 


thereby  promised 


ssra 


n^  without 


it 


to  be   at  2>k#»i  }n 


™aT  Ji^jtf  Fir  ''fp^'ty^t  »nH 
« ".!'J '  ftereforeV^hat  p;f  oof  bfa  potepiade 

•9-°|for  the  fi^iiik  l^din  in  IrwS  nipney, 
j:tHd*  noif  fcuprioft  The  declaration. 
ro*  S/iroto/tf  v.  Z**ge,  M.  3  G.  4. 

.  v  ..,  .  ...  Page  16 

4.  Declaration  in  consideration,  that 
fftaiftvHF'  weakt  procure  d^.  B.  to 
grant  a  lease  to  defendant,   the 
OTifette*  puemfeedito  pay  the  plaintiff 
170/.    The  proof  was,  that  A.  B. 
1  laving  agreed  to  <  grant  a  lease  to 
the  plaintiff,  the  latter  undertook 
originally*  to  (assign  it  f  defend- 
ant for  the  consideration  mention- 
fc3iv*d';  but,  that  afterwards  a  lease 
nc«;4o  which*  plaintiff  wfes  a  party  and 
Lit<^teentedf  was  granted  irrimedhuely 
"*o    bf-  A.  B.  to-  the  defendant.     The 
-h*  consideration1  to  be  £aid  by  the 
J?e  defendant  to  the  phitothT  was  not 
cfto*r*feotkmed  'in  that  lease  :    Held, 
£     first,  that  the  lease  was  not  void  on 
a.b'4**eouWof  this  omission,  the  ad 
-Y/i*ak>r*ro*luty  imposed  by  the  50  G. 
v.d  6.  #4  MMJ.,  applying  only  to  con- 
;'u>  ^derations" passing  between  lessor 
b'T.'and  lessee;  and,  secondly,  that  the 
-*) ^evidence  proved  the  substitution 
mi  j  of  a  new  contract,  to  procure  a 
yi  z  4e*sfr  from  At  B.  to  the  defendant 
b^m>tieu  of  the  original   contract, 
-.and  t*«lt  Aere  was1  not  any  vari- 
^uiatlcei  Boone*.  Mitvhtll,  M.  3  G.4. 
o;h    -  .    •>  «    •■     .  .-  '"        -     18 

ltS^<3o*e*awt  to*a>erfc&nnh*w  certain 
-si  s#ee>i*es>  a'gawwt  all  rattens,  suits, 
Qrij<*)avftisy,Jftfl<f  demands  whatsoever, 
vjJibiHii-  hr^ iaw^ttrtd  equity1,'  wtrich 
-ioqn%fat  fce'-aaatoe;'  cemriienced,  or 
hs&p*os**&ei  by  fav  W:  J*  oY  Tl  2*t 
\>wo*L  F,  Bfeaefce*  4tart;  rhar/:  H. 
8  Jf.  P.,  ony&*\  W  eVe.  *Wb  flien 
obaMtobfetfeJ  itiag*^  W«ftrr^a*ndi  de- 
-oiq  Vwiite  ••*.:vCV  n-   j.:.   . -s  .  ' 

yiOM''" 


and  title, to  life  premises,  entered 
and  cut  "trees,  <^c.  and  procured 
the  oicupier  to  attoYn  to  him; 
secondly,  that  certain  title  deeds 
relaiiitg  tb  the  premises  lirere  with- 
holden, -by  one  A*  IF./ at  the  in- 
stance, and  through  the  claim  and 
denpnd  of  T.  &  W\  Pa  Plea  to 
first  breach,  that  i/.  ip^fi.  had  no 
lawful  claim  or  title  to  the  pre- 
mises; to  second  breach*  similar 
plea  as  to  T.B.  W.  P.  Demurrer 
and  je*old«r:-HeMy  first,  that  H. 
W.  P.  and  T.  B.  W.  P.  being 
named  in  the'  covenant,  she  in- 
demnity extended  t*  all  cfaims 
made  by  them,  whether  upon  law- 
ful title  or  otheewjisje  \  and,  second- 
ly, that  the  acts  upon  which  the 
breaches  were  assignldwcre  claims 
in  law  within  the  meaning  of  the 
covenant:  Query,  whether  the 
breaches  would  hare-  been  good 
in  form,  if  specially  demurred  to  ? 
Fotole,  Bsxcuior,  v.  Wd$h  M. 
3  G.  4;  Pup  29 

6.  Where  a  count  stated  that  A.  B. 
supplied  the  poor  of  the  parish  of 
W.  with  provisions,  and  the  evi- 
dence was,  that  he  supplied  the 
poor  of  the  parish  of  W.,  and  other 
parishes  in  a-  workhouses  Held, 
first,  that  it  was  no  variance,  the 
proof  being  larger  than  the  alle- 
gation. Secondly,  that  the  ob- 
jection as  to  a  variance  between 
the  allegatfeti  of  a  ftupjply  of  the 
poor,  and  the  proof  of  a  supply  of 
the  poor  in  the  workhouse*  not 
being  taken  at  nisi  prius^eoaldrliot 
be  afterwards  available.  Wftf  y. 
*  Andrews*  M.$G*±.  .  77 

7."  Where  the  goads'  of  A.  wefe  sbs- 
-'  trained  ftir  rent  arrea*  ^i^'the 
;"amcmnt  likfl  oeert  tended1 3.  jrfjsld, 
[^ihex  A.  iwiglSt  brthgl,a)i  ft^rron  on 
"l  tfie  case  for  an  ekces^ye  dftiWess. 
1  '"'AsitiMt  v^.  BflHfps  mimmB*r9 

■^h.  *  &  *•&*•■  -/"• J  :^r  :5« 

ft  Where  the  deC^rB^feWrilhat 


w 


p?r$ftf»L 


curation  of*/.  IX;  .Held,  .that  this 
.   allegation  w^s  supported!  by  evi- 
dence of  J.  D.'s  hand-writing,  and 
f  that  he,"being  the  managing  part- 
J  ner  in  a  firm  which  carried  on  all 
business  ofbuyiijg  and  selling  udder 
"'  the  designation  of  J/,  and  Co.,  was 
*'  in  the  habit  of  indorsing  bills  in  the 
"manner   above    stated  ;.  although 
'  there  was  no  such  person  as  F.  in 
\  the  firpi  of  H>  and  Co.,  and  no  di- 
':  rect  proof  that  J-  &•'*  partners 
'  were!  privy  to  those  transactions. 
'  '  One  partner  may  act  for  the  whole 
'  firm   by  procuration.     Williamson 
'   v.  Johnson*  H.  S  &  4-  G.  4, 
'     '  *  '  .;  Page  146 

6.,  Where  a  J)ill  of  exchange  was  in- 
'  dorsed  generally t  but  delivered  to 
'  S.  C.  as  administratrix  of «/.  C.  for 
a  debt  due  to  the  intestate,   and 
S.  C.  died  intestate  after  the  bill 
.    became  due,  and  before  it  was 
paid :  Meld,  that  the  administrators 
'    de  bonis  non  of  J.  C.  might  sqe 
1    upon  the  bill;  and  that  their  title 
'..was    sufficiently    proved    by    the 
'  letters  of  administration  de  bonis 
non,  without  producing  those  grant- 
ed to  S.  C.  the  administratrix. 
Defendant   having   pleaded   an 

*  agreement  made  between  the  plain- 
1  tiffs  and  other  creditors  of  the  de- 

'    fendant.  of  the  one  part,  and  de- 
fendants of  the  other  part;  that 
1  r  the  defendant  should  assign  certain 
credits  and  effects  to  two  persons 
upon  certain  trusts,  and  that  plain- 
•".  tiffs  agreed  to  accept  those  con- 
;*  ditions  In  discharge  of  their  de-» 
'   imtnd,  provided  all  the  creditors 
'  assented ;  that  defendant  did  as- 
'J 'sigh,'  and'  that  all  the  creditors 
^disetited:  Held,  that  the  affirmative 

*  JbP3me  issue, being 'qn  the  defend- 
ant/he  was'*  bound  to  prove  the 

*  "tyssent  of  all  his  creditors. 

-- °  <$**££  that1  hd  was  bound  id 

8EV.       ..-.■;':         -■',!••       .    .'      .. 


$'  W?W0Ilf?W.  of  j^rupte  *re 
nojjiable^  to  an  faction  .of  trespass 
^  fop  committing  "^person  who  does 
"'  jiioi'  answer  *  to   their  satisfaction 
"."  wnen'exaniined  before  the  do,  touch- 
', .  ing  the   estate    and  ejects  of  a 
"  bankrupt.     Dosvoell  v.  fytpey  and 
two  Others,  H.  3  &  4  (?•  *.  ~J{53 
1,1.  Where  in  an  action  of  trespass 
the  lord  of  a  manor  set  oift^vawus 
burthens  borne  by  hini,  and  ioen 
prescribed,  not  by  reason' of  (f  nope 
burthens,  but  generally  as  lord  of 
the  manor,  for  a  toll  upon  all  goods 
bought  and   delivered,  or  bought 
elsewhere  and  brought  into  and 
delivered   in    a    town  within   the 
manor,   which    from    time   imme- 
morial had  been  parcel  of  the  ma- 
nor :  Held,  after  verdict,  that  this 
was  good  as  a  claim  of  toll  tra- 
verse,  although  the  burthens jset 
out  did  not  constitute  a  sufficient 
consideration  for  a  toll'  thorough. 

Where  a  legal  commencement 
of  a  prescription  can  be  presume^ 
that,  after  verdict,  is  sufficient  to 
support  the  claim.  Richard*  ▼. 
Bennett  and  Another,  H.  3-  * 
4G.4.  £23 

12.  Where  an  action  was  brought 
against  A*  and  /?.,  and  C.his  wjfe, 
Upon  a  joint  promissory  note.fnafy 
by  A.  and  C.  before  her  marriage, 
and  the  promise  was  laid  fy[\A* 
and  C.  before  her  marriage,'  god 
defendants  pleaded  the  statute  of 
limitations,  whereupon  issue  was 
joined:    Held,    that    aa   a&ww- 

l    ledgment  of  the  note  by v*.  wifliio 
six  years,  but  afte*  th?  invi  ~~ 
riage  of  2?.'  and  Q  was  u_  y 
denoe  to  iupp6rtt  the  issued  v 

?'tam  v.  Foster,  tf.%kA<2. k, 

13.  ,T0^  keeping  of  a  c^nmion  gam- 


riMtfiNd.4 


srf 


*  jtinTawrtjfl y  causing  £nd  ;  procurmg 

'  divers' idle  and  "evil  disposed  per- 
7'soris  to  frequent,  and  to  c6me  to 

'  pW  together  at  'a  game   calfed 

"  **  Rouge  et  Noir,"  and  permitting 
the   Said  idle    and;  evil   disposed 

'persons  to  remain  playing  at  ihe 
-  said  game  for  divers  large  and'  ex- 

'  cessive  sums  of  money,  is  dri'in- 

l'dictabTe  offence  at  common  law. 
!'  Semble,  that  an  indictment  would 
u  be  good,  merely  charging  the  de- 
fendant with  keeping  a  common 
"gaming-house.  Per  HolroydZ. 
"%  The  King  v.  Rojgier  and  Humphrey, 
,:  H.3&4  G.4.  Page  272 

1%.  Declaration  in  assumpsit  for  use 

'.' and  occupation.     Plea,  that  after 

the  cause  of  action  accrued,  and 

."before  the  exhibiting  of  the  plain- 

'  tiff's  bill,  the  defendant  delivered 
to   the   plaintiff  certain   goods  in 

^  satisfaction  of  the  promises  in  the 
"'  declaration,  which  the  latter  ac- 
cepted in  satisfaction.    This  plea 

'  being  in  every  respect  false,  the 
'  'Court  permitted  the  plaintiff  to 
'*'  sign  judgment  as  for  want  of  a 
plea.  Richley  v.  Proone,  H.  3  & 
'  '4  G.4.  286 

i5.  An  ambiguous  expression  in  a 
''*  declaration  is  cured  by  verdict, 
' '  and  must  afterwards  be  taken  to 

*  have  been  used  in  that  sense,  which 
c  would  sustain  the  verdict.     Lord 

'  Huntingtotoer  v.  Gardiner,  H.S  & 
"4(?,4.  297 

It?.  By  9  G.  1.  c.  22.  s.  7.,  the  inha- 
^-bitahts  of  the  hundred  are  to  make 
'  satisfaction  for  damages  occasioned 
/':by  the  acts  therein  mentioned :  Held, 
K  that  under  this  statute,  the  action 
di  must  be  against  all  the  inhabitants 

*  "of  the  hundred;  and  the  declar- 
,J  'ation  being  against   two   only,  it 

'was  held  bad  fn  arrest  of  judgment. 
"*  *  Jackson  v.  Pearson  and  Squirrell, 

:"M.s&*g:*L  so* 

T7:  Where'  a  declaration  states,  that 
"* 4  by  a  certafty  indenture,  "  Mt  is 
'^Iwittlessed,  tic!?'  and  'sets  oA  the 

V.iiJ    •'-    "• 


very  words  of  the  deeel,  tnere  is  no. 
variance,. although  the  legal  effect 
'  of  the  whole  deefl  may  be  different 
from  that  which1  the  part  set  out 
imports.  Where  the  defendant 
sets  out  oh  oyer,  a  deed  upon 
which  the  declaration  2s  framed, 
lie  cannot  on  demurrer  take  ad- 
vantage of  a  Variance  in  an  imma- 
terial part  between  '  the  deed  as 
stated  in  the  declaration,  and  as 
set  out  on  oyer.  Ross  Admini- 
strator de  bonis  non^'ifiS^c 4  G. 4. 
^JPage  358 
18.  A.  mortgaged  lands  in  fee  to  B. 
and  Co.,  with  a  power  of  sale  upon 
trust  to  repay  themselves  the 
monies  advanced,  v&c.  and  to  pay 
over  the  surplus  to'  A.,'  his  execu- 
tors or  administrators,  Before  any 
sale  was  made  A,  died,  having  de- 
vised all  his  real  and  personal  pro- 
perty to  C.  and  D.  (whom  he  also 
made  executors')  upon  trust,  to  sell 
and  pay  debts,  &c.  During  the  life- 
time of  C.  ancJZ).,  B.  andCo.  sold 
the  estate,  and  paid  the  surplus 
into  the  hands  of  E.  who  was  agent 
for  C.  and  D.  Whilst  the  money 
remained  in  £.'s  hands,  C.  and  D. 
died.  E.  also  died  soon  after, 
leaving  the  defendant  his  executor. 
The  plaintiffs  having^  taken  out 
administration  de  bonis  non,  with 
the  will  of  A.  annexed,  brought  an 
action  for  money  had  and  received 
against  the  defendant :  Held,  that 
it  could  not  be  maintained,  for  that 
the  money  in  the  defendant's  hands 
was  equitable  and  not  legal  assets, 
and  therefore  would  not  have  been 
recoverable  by  C.  and  Z>.  in  their 
representative  character :  Held, 
also,  that  a  promise,  mj^de  b,y  the 
defendant  to  pay  the  njtoney  to  the 
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19.^ Where  a  prp^ssp'mjj^   be 
ginning  Tt  I  promise  to  pay,"  wai 
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signed 


tft 
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1  "feigned  by  dbe  tnet^ber  of' a  firm* Tor ' 
/  ilifmsdf  arid  his  partners:  Held, 
lo  that  the  party  signing  was  severally 

•  liable  to  be  tfttetf  upon  the  note. 
*JI"  flMT  v,  Sthith,  Hi  3*40:  4. 
J*  Page  406 
fll.  i€«  being  seised  5n  fee'  of  a  tniH 
''  ind  of  certain  Iftrtds,  granted  a  lease 
*'>Jof  the;  latter  forjreark;  the  lessee 
'<•  y iehjtog  atod  paying  to  the  lessor, 
'his  heirVancl  asiigiis,  certain  rents, 

*aml  doing  "certain  auits  and  services; 

'  :and  alsd  deny  shit  to  the  mill  of 

-the  tassotV  fns  fairs  and  assigns, 

'"by  gHndttfgall  'soch  corh  there  as 

'^'should :  1^tdW  'tfpOft   the    demised 

',:  premise's/    The  lessor  afterwards 

:  Jl  devised*  tkkenji)  IV  and  the  reversion 

'''•. of  the  .'demised  premises  to  the 

"same  person:  Held,  that  the  re- 

'•"Bemtton* 'df  the  suit  to  the  mill 

'"'was  in  the  nature  of  a  rent,  and 

that  the  implied  covenant  to  render 

:  it,  resulting  from  the  reddendum, 

was  a  covenant  that  run  with  the 

land  as  long  as  the  ownership  of  the 

"    mill  and  the  demised  premises  be- 

'    longed  to  the  same  person,  and, 

consequently,  that  the  assignee  of 

the  lessor  might  take  advantage  of 

•  it.  Vyvyan  v.  Arthur,  H.  3  & 
'  4  G.  4.  410 
91.  A.  and  Co.  and  B.  and  Co.  re- 

'  spectively  carried  on  the  business 

of  bankers  at  Maidstone.     B.  and 

'  Co.  became  bankrupts ;  and  at  the 

time  of  their  act  ot*  bankruptcy  the 

two  banks  held  notes  and  other 

securities  of  each  other  to  nearly 

'    the  same  amount.    The  provisional 

\  assignee   of  B*  and  Co.,  knowing 

'that  fact,  presented  and  obtained 

'  '  payment  of  the  notes  of  A.  and 

'(•  Co..  partly  at   their   bank,    and 

•^  partly  a*  the  'boose  of  their  agents 

*'''  in  Z*o»tfoW,-wHo  were  ignorant  of 

0,1  the  sitnatidtl  in  which  the  parties 

« '*-  stood:  Htfd,  tnat  A.  and  Co.  might 

•J1'?  recover0  the  ferfiount  so  received, 

«"'  hi  an  action  for  money  had  and 

J"*!  received  agaioat  the  provisional  as* 


«' <''N*mnPm  &&*  (9.<l4l  Page  418 
9fc  (fti**n  teuton  ett'th*  $>/#»**,  *<14. 
^tfcdughtfby  tUe^itfgneeof  *  bank- 
*»■  tuptvvt©  imM  money  lost  by  the 
^bariJbrt^  <*! ^\kfi vt»V  ba*Wupt 
1  *hii  ^'obtained  iifc  certificate, 
witf  balled  «V  % 'Witness  to  pfeve 
^th^lbefc^Haldj1  faat  he  we*  in- 
r  cawpetent-fcu*  that  hi*  competency 
wltf  restored  by'three  reteastea; 
first,  by  tie  bankr ope  to  th^  as- 
signee;  secondly;  toy  all  the  credi- 
tors to  'the  bankrupt;  thirofy,  by 
tbe  assignee  (who1  Was  not  a'etfedi- 
tor )  to  the  bankroll!  Held,  seoend- 
ly,  that  a  year  after  the  commission 
issued,  it  might  be  presumed  that 
all  the  creditors'  had  proved*  fend 
that  a  release  signed  by  all  tfaose 
who  had  proved,  might  therefore 
be  considered  as  a  release  by  all 
the  creditors;  thirdly,  that  such  a 
release  did  not    destroy   tbe  as- 
signee's right  of  action.     Carter, 
Assignee,  v.  Abbott,  H.  9  *  4  G.  4. 


23.  Declaration  upon  an  indenture 
of  apprenticeship  for  breach  ef  a 
covenant,  whereby  the  defendant, 
in  consideration  of  a  premh**  of 
90/.,  covenanted  to  instruct  theap* 
prentice  in  his  trade,  and  provide 
him  with  diet,  eVc.  Breach,  that 
the  defendant  did  not,  after  making 
tbe  indenture,  instruct  the  ap- 
prentice, but,  on  the  contrary,  re* 
fused  so  to  do ;  and  after  '.the 
making  of  the  indenture,  to  Witj  on 
the  13th  July,  refused  then  4r  at 
any  other  time  to  instruct  him,  and 
that  the  defendant  did  not  after 
making  the  indenture,  provide  the 
apprentice  with  diet,  Of.  \  btf,  on 
the  contrary  thereof,'  o\\  the  13th 
JWy,  compelled  him  to  <fuitl  his 
service  before  the  expiration^  the 

<  term; 4  'Plea,  as  to  the  notin»tvuct- 
i»£  and  W<  providing '*it&'die| 
and  ledgittgo^M?  tbelOihkfJkly; 
that  he  did  instruct  and  provide 

him 


.BWPAPOiQ. 
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?  i  tiniey  [  Upon  j  thifc  pjpa ..  t&sue  /was 
..;  .taken  and  joined.  ^i&.aSiflD  the, 
.^  iHrtimaructipg,  pn&  Mtt  .prodding 
-)  with  diet  find  lodgings  .upon,  and 
j  after  the  JflM  of  July,  tfjatth'e(de- 
f.  iendant  was  reaay.and  .wiling  to 
t,  uwtruct,  and  provide  the  apprentice 
>4  with  diet  and  lodging  during  the 
-  whole  term )  bu,t  -that:  the  appren- 
,  tice  would  pot,  after  making  the 
...  indenture*  serve  the  defendant,  but 
.;.  frequently,  and  particularly  on  .the 
/t>  10th  t/^/y,  refused  so  to  do;  and 
.;( that*  on  die  10th  day  of  July,  the 
-I, 
m 


apprentice  refused  to  do  particular 
acts  therein  mentioned,  which  he 
was  bound  to  do  as  such  ap- 
l,  prentice ;  and  on  the  contrary 
u.  thereof,  against  the  positive  orders 
of  the  defendant,  absented  and 
wholly  withdrew  himself  from  his 
j,  service,  declaring  that  he  never 
.„,  intended  to  return  again  to  his 
t  < .  service,  whereby  defendant  was 
..  prevented  from  instructing,  and 
4  •  providing  him  with  diet  and  Iodg- 
*>,  ing  according  to  the  indenture. 
JL.  .Replication,  that  after  the  appren- 
tt<.  tare  bad  been  guiky  of  the  sup- 
'K  posed  breaches  of  duty  as  mention- 
.j,  ed  in  the  plea,  to  wit,  on  the  13th 
.,;.  July  ike,  the  apprentice,  returned 
3, .  to  the  defendant  and  ojfered  to 
^  serve  him  as  such  apprentice  dur- 
„',,.  ing  the  residue  of  the  terra,  and 
_.v  requested  him  to  receive  him  and 
,,  provide  him  with  diet  and  lodging, 
n<t  but  that  defendant  refused  so  to 
;.<:  do ;  demurrer  assigning  for  cause, 
i)  ,that  plaintiff  had  by  his  declaration 
i ,  complained  oi  a  coatinued  breach 
f,«:  of  cov^nan^  in  nol*  instructing,  Sec. 
n0  the  appr»entioe,  frem  the  time  of 
f\u  making  the  iadeJHure  till  the  oom- 
am  ifle^ceweBt  of ,  the  ?/ttHt ;  and,  al- 
9i[-  though:  the  seqend.. plea, answered 
.r.  to  the,  whale,.  fwe^pHhe^declar- 
ib  •  ^4*>  after  ibeiJ,Otfe«/t^V,yet,  that 
•tv:  %!%•  -flJaintitfi  ^au\«pmi»e4  ats>  reply 


.  *a  such  parts  of  defendant's  second 
I  plea  as  relate?  to  nofc  instructing, 
,  &c.  tjbe  apprentice  on  the  10th  of 
,;  July*  Ayd  between.  t|iat  time  and 
,  the  13th iof  Jfdyt  Held,  that  the 
,  plaintiff's  claim  was  not  entire,  out 
4i  visible,  and  covered. every  part 
,.  of  the  time  during  [which  the  master 
,  refused  to  instruct  the.  apprentice, 
and  consequently,  that  there,  was 
no  discontinuance,;  Held,  also, 
that  the  replication  was  not  a  de- 
parture from  (he  .declaration,  the 
gravamen  of  tfte.  pomplaixU  heipg» 
that  the  defendant,  hitf.  compelled 
the  apprentice  to  quft.his  service, 
and  the  replication  shewing  the 
manner  in  which  hchad  so  done  it : 
Held,  also,  that  tjne  covenants  in  an 
indenture  of  apprenticeship  are  in- 
dependent covenants  ;  and, .  con- 
sequently, that  acts  qf  misconduct 
on  the  part  of  the  apprentice  stated 
in  tbe  plea,  were  not  an  answer  to 
an  action  brought  for  breach  of 
.  the  covenant  by  tbe  master,  to  in- 
struct and  maintain  the  apprentice 
.  during  the  term  agreed  upon  by 
the  indenture.  Winstwe  the  Elder, 
and  Winston*  the  Younger,  v.  Linn, 
H.  S&4G.4.  Page  460 

24.  In  trespass  auare  clausum  Jregit, 
where  the  plaintiff  names  the  close 
in  his  declaration,  ana  the  defend- 
ant pleads  liber»m  ♦  tenementum  ge- 
nerally, without  .giving  any  fur- 
ther description  of  the  close,  the 
plaintiff  is  not  driven  tp  a  new  as- 
signment, but  is  entitled  to  recover 
upon  proving  a  trespass  done  \n  a 

.  close  in  his  possession  bearing  the 
name  given  in  the  declaration .  al- 
though the  defendant  may  ha^e  a 
,  close  in  the  same  parish  known,  by 
the  same  name*  .;  Cpfkef  v.  Qfomp- 
U>ntQ*dQther4*&A  G^   \  rj*89 

25,  Debt  by, tfoc  drawer  agaiusfcthe 
j     acceptor,  of  §.>11,  of,  exchange, 

payable  to^dfiawjSfc  orjuj  jailer, 
for  value  received  jn  goods  <  Ijeld, 

■•«     *  fit*:  a  ».-.,,.  J*«* 


iti     Y?  PLEADING.'     1 

9  r  that  theWjon  woulil  He.  '  PrtAdy 
:  ,andi  Jnpt/ie'r  v.  HerAry,  2T.  4  &  4. 
V        a-^'V'.,  ;Pagetf74 

$»  Declaration,  that  defendant  >as 
3  indebted  to  plainlifT  Iirti  account, 
*^iuid  thereupon,"  in  consideration"  of 
/j,the    prep^es,   and    that'  plaintiff 
^  woulcLtaHeancT  accept  the  work 
rf^ano^^pjtf,  of  the  defendant  as  a 
teplv&ifoejr  and.  glazier,  at'  reasonable 
nj  pnce^tqjfle  extent  of  that  debt, 
de(  defendant  promised  to  do  the  work. 
,  mtJ .Counts, Jot    money  had'  and   re* 
ijvcefyedt\^.  "ft  was  proved  that 
fy,  rtfoe,piamty f[f\  by1  deed,  had  assigned 
9V  certajfl^p^enai^es  to  the  defendant 
j,TJfor^a  ^n^pf  money  therein  men- 
ji;  tione,4-  j  ,rfh^  deed  stated  that  sum 
j^to  hftve  been  well  and  truly  (mid, 
0<  and  rejleafed  $he  defendant  there- 
fl,  from,    tfarbl  evidence  was  given 
|rt   to  shew ,  that,  in  fact,  part  of  the 
., . .  purchaae-ruoney  had  not  been  paid, 
.     but  that  it  was  agreed  by  parol  be* 
f     tween  the  parties  at  the  time  of 
■    the  execution  of  the  deed,  that  that 
I    part  o(  the  purchase-money  should 
r    be  retained  by  the  defendant,  and 
•\     that  he  should  do  work  for  the 
A    plaintiff  to   that   amount;    Held, 
I :  that  if  this  evidence  was  admis- 
_, .  sible,  ,^tip  it  did  not  support  the 
s',  declaration:  Held,  secondly,  that 
v     assuming  the  legal  effect  of  the 
r-    agreement  to  be,  that  the  entire 
{     consideration-money  had  been  paid, 
«,.    and  that  part  was  returned  in  con* 
f..    sideratjon  of  the  defendant's  pro- 
v,   raising    to    do    work,    the    parol 
fV    evidence  would  not  contradict  the 
,jr,  deed   and    would  be   admissible; 
but  that  inasmuch   as  the  original 
debt  was  extinguished  by  the  re- 
lease  in  >«h&  Ufeedi   arid  no  new 
debt  i^8  .created,  but  merely  an 
.obligation  to  do  work  arising  out 
of  f  fre^pocial  contract,  ought  to 
have  ' 


Bin 


%ve  been  declared  upon.     Baker' 


u'i,ij  ji»  j>. 


dovi  ahem  fv(fMMULb!' 
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]0(guj(ffLian&f    Where  a  count  stated 

01  AftjDarJsh.of  Jff.  with  provision*, 

,  and  .tne  evidence  was,  that  he  sup- 

,  plied  the  poor  or  the  parish  6tW. 

,MMid  other  parishes  in  a  woxkhojfse : 

.   H,eld,  first,  .that  it  was  ndWiahce, 

..  ,  th,e  proof  being  larger  than' the 

.  allegation,     Secondly,  that  tty^  ob- 

,  jection  as  to   a  variance' between 

,  the,  allegation  of  a  supply  of 'the 

,.  poor,  and  the  proof  of  a  suppljr  of 

the  poor  in    the   workhouse  'not 

being  taken  at  Nisi  Prius,   could 

.  not  be  afterwards  available.     West 

v.  Andrews,  M.  St  G.  4.      Page  77 

,       POOR-RATE. 

f .  Firs  and  larches  planted  with  oaks 

-  for  the  purpose  of  sheltering- the 
latter,  and  cut  from  time*  to*  time, 
as  the  oaks  grew  larger  and  re- 
quired more  space,  but  when  once 
cut,  not  growing  again,  and  some 
of  them  yielding  a  profit  by  sale, 
are  not  saleable  underwoods  within 
the  4$  Elk.)  the  primary  Object  of 
planting  them  being  to  ptdtect  the 
oaks,  and  not  to  derive  a  profit 
from  them  per  se  by  sale*    • 

Semble,  that  tfoey  are  ■  not  un- 
derwood at  all.  The  K&giv*  The 
Inhabitants  of  Ferrybridge;  H*  3  & 
4MG.  4;  '"  ••■  '.-.375 

2.  Where  a  corporation  conatstfag  of 
a  mayor,  ftlckh-foen,  and  twinty- 

'  fotrf  capital' bufgeseesyvasi  fceisted 
fn  fee  of  eertain  pasture  fend*  and 

'    afttofotetf  'aVatoger  to<  l^eep  the 

•  fceyd  6f ^fliejg«fes^»lebrt<theditehes, 

'preseiye'llte^if^tfsj  tewd[  impound 

cattle  tfe's^tostngi  thereoa-v**d  at 

'  '  *'    "        "  }>  'vj,ij  Jo»   im>»  ta< court 
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a  court  held  UMMtlv,  made  such 

^   each  (burgess  was  [to* "turn  imV  tind 
the  sum    to  be    pafd  m'Vesrtect 
/thereof,   which  rgoney.  "after"  fle- 
[{  ducting  the  expenses' 'of  maftafee- 
it  raent  of  the  larid^was  ra7sWButed 
:<|  among  the' burgesses  tfHbtlfd  not 
fV  turn  on:, Held,  that 'tire  cbrpor- 
f(   ation  were  liable  to  Be'  r&tetT  to 
'the  poor,  as  the  beneficial  bfccu- 
.'  .Wr*  °f  these  pastured     Her  v. 
.,  The  Mayor,  Aldermen,  dnd  Bur- 
D  ,  jg:««tt  of  Sudbury,  H.  5  &  4  O.  4. 
-u.  Page  389 

;*• ,  .3/  an  act  of  parliament  the  Bir* 
\  jftiWgham  Gas-light  and  Coke  Com- 
iu  P^.ny  nail  power   given  them  to 
J(.  supply  the   town  of  B.  with  £as, 
lt    and  to  lay  down  pipes  for  thfr  con- 
»     veyance   of  gas  from  the  manu- 
facturer to  the  houses  of  the  con- 
sumers.    Under  this  act  the  com- 
pany purchased  lands  and  buildings, 
and  there  placed  retorts  necessary 
"     for  the  manufacture  of  gas*  and 
•'coke,  and  fixed   in    the   streets, 
,  •    trunks,  pipes,  &c.  for  the  convey - 
•  ♦    ance   of  gas.    The  company  de- 
f» »  rived  a>  considerable  profit  from  the 
•>•.    manufacture  of,  and  sale  of  coke 
/•    and  gas.     The  stock  in  trade,  and 
rr    the  profits  of  other  manufactories 
'I'     in.  the  parish  of  B.  were  not  rated 
''■'  *  to  the  poor :  Held,  that  the  com- 
t.-    paoy  were    not    rateable    to  the 
amount  of  the  profits  of  their  trade, 
•"    but  for  a  sum  equal  in  amount  to 
•*'  *  that  for' which 'the-  premises  would 
"     let  to  other  persons  willing  to  carry 
<      on  the  same  business.    Rex  y.  The 
'h-  T  Birmingham    Gas4ight  arrd   Coke 
-  <     Company,  E.  4  Q.  4.  506 

/>4w  The  proprietors  of  an  inland  navi- 
i>"  gatiot  were  rated  to  the  relief  of 
yr(t  the  poor  for  a  certain  number  of 
,-.  >  acres  of  land,  within  the,  township 
i» '  ocou^ied  by  tb&r  .canal*;  and  were, 
ii  'assessed  in  respect. of,  tjiat  land 
i>     at  a  sura  not  exceeding  that  which 


v.  tbe^  actually  received  for  the  pas- 
sage o^goods  over  that  part  or  the 
\  canal  situate  within  the  township : 
.  fteM, ';that  this  rate  was  cood, 
,]The  Kingv*  The  Proprietors  Qf  the 
j  Trent  and  Mersey  Navigation,  E. 
i    4G.4,  '    ■        :      Tige  545 

§«(  The  proprietor*  of  an  inland  navi- 
ti  gation  are  rateable  td  the"  relief 
of  the  poor  in  every  parish  through 
which. .  the  navigation^  passes,  as 
occupiers  of  the  land  situate  in 
.  each  parish,  used  for  ftfe  purpose 
of  the  navigation ;  and'  there- 
fore, where  the  proprietor*  of  such 
a  navigation/  which*  extended 
through  different  parishes,  Were 
rated  in  one  forth  ereiitire  amount 
of  their  tolls,  this  Court 'held  that 
the  rate  could  not  be  supported. 
Rex  v.  Palmer,  E.  4  G,4.  546 
6.  The  proprietors  of'  a  navigation 
(  extending  through  several  parishes, 
are  to  be  rated  in  an  intermediate 
parish,  not  in  respect  of  the  river- 
age  becoming  due  in  that  parish 
for  goods  landed  there,  but  in  re- 
spect of  the  profits  of  the  hind,  used 
for  the  navigation,  situate  within 
the  parish.  Rex  v.  The  Earl  of 
Portmore  and  Another,  JE.  4  G.  4. 

551 
i.  Where  the  servant  of  an  ambas- 
sador did  not  reside  iu  his  master's 
house,  but  rented  and  lived  in 
another,  part  of  which  he  let  in 
lodgings  :  Held,  that  his  goods  in 
that  house  not  being  necessary  for 
the  convenience  of  the  ambassador, 
were  liable  to  be  distrained  for 
poor  rates.  Novella  v.  Toogood9 
JS.  4  G.  4.  55+ 
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POST-HORSE'  DUTY. 

In  order  io  make  norses  le.i'to  hire 

liable  to  the  post-horse  duty,  they 

must  be  let  to  be  used  in  travelling  s 

3  G  4  Held, 
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K><te.b#  *eed  Hi  irav«Uin^  where  a  Lu*raticr>iha*uig  beam  aanodted^  by 
j'  feme  W*  t*re4  in  bondo*  *o  go  .Matte:  ofl  the  (parties  in  the 


-i,4t  Uithmomd  and  back,  to  return 
<>;  the  some  d»y,  that  bmg* »  ^s- 
V  '«viain©4\difttwcfk:of  tiv^^  miles. 
.4  fie*  vbere  a  horse  waVbwed  for 
Jjfo*ifWBn  days  to  go  a  journey. 
v  'Slit  flofc^efifeAt.wafr  to  bo  u*ed 
.v.kfcgo  ton  orlwalno  ftrilesfiato  the 
i,  oomtty  dmJ  took*  inflame  «*en- 
f) ;dfcg^0rHrhewL it>irm  toffee  *ised 
bj** ,*&*,ho»r(  or*4#oi.6w  a*airjng; 
no  of  *towevit:  wa«  to  kf.wA  in  rid- 
ovcirtg  ttflijrailee  too  th#  gauntry 
j/;rtwd(bju&tta*a*fcdejr»  uJtamsden 
.    v>GM*M>  8,*i4«>4«.Page  819 

v  {    tFOWBR  OF  LEASING. 

-(     •  - '        .   .  .  •: 

1  :  '     '      PRACTICE. 

It  Wtboffo  two.bieaches  wereaaigned 
.'  in  one  count  of  a  declaration  -upon 
.  .a  contract,  and  the  dafendaot  paid 
-  monty  infc>  court  upon,  ma*  of 
,  them:  Held,  that  he  thereby  ad- 
...  tutted  the  whole  contract  aa  set 
•  »  out  in  that  count.  J%wt,  ^*A* 
;   ton,  M.  SO- 4.  3 

<J.  The  17  G.  3.  c.  26.  *.  4.  is  not  im- 
r  operative  on  the  Court,  hut  it  is  in 
* .  o  their  discretion  either  to  vacate  the 
..  securities  given  for  an  annuity  in 
.  case  of  a  violation  of  that  clause  of 
,-  the  aet»  or  toj  do  so  on  certain 
term,  or  to  refuse  to  do  so,  ac- 
•  cording  to  the  circumstances  of 
,  ,  each  particular  case.  GinUestone 
y.Allan,  M.  8G4.  61 

,3.,  In  an  action  against  several  de- 
.,  fendants  a  verdict  was  taken  for 
b  the  plaintiff  for  4O01.  damages, 
.0  ..subject  to  a  point  of  law,  reserved 
j,.([for  the  opinion  of  the  cieurt}  and 
llubx  case  thatpoint.qhould.be  deter* 
v  tViffl*^  » j  fi«W.  Pf  Ao  plaintiff, 
f  1 1  $fin :  •^WP9*;  *  A«  »war4  if  a  •  bar* 
t<  A'rWleR  M  $°  the  .damages,  .The 
tiiPOWt  of,  la^haiamghee*. decided 
nf.    '' 


,iijdeclined>ipAceedi«^  in  Che  refer- 
Lnenoe*  H  Qneinfitkfede&ndants'Te- 
,  tuf usadrto  name/another  (arbitrator. 
«;IjUnder  itteee'Ctfoo  instances  ithe 
n  wGofu-fesBrdeied:  judgment  and  exe- 
*  .  Outioa/to,  isaoel  against  that  Q^ftnd- 
-:  Haofc  far  the  damages  found  by  the 
j- ojury, "unless-  bet  wriqld.  consettt  (b 
.  jfettr  /tueidesaftgus;  to-aem*  other 
;arhitrafcMy     WwlUhiE**cutri*i  v. 
■   A'f%;^a^     .h      Page  68 
4.  A  defendant  tfas-faeldtoAail  for  a 
;  aula  jof  money  claimed  to  lie- due 
to.  the  iplaimiff  for  board  and  Jodg- 
iagr  charged  -at  the  rate  of  21.  2s* 
.    per  week.     At  Use  trial,  it  tos 
proved  that  the  plaintiff  had  ex- 
.  .prsssiy  agreed  to>  charge  at  the 
rate  of  li.  la.  per  week  only,  add 
a  yerdict  was  found  Cor  a  sum  less 
than  that  for  which  the  defendant 
was  held  to  hail*    ^rufo  D'*i  ^av" 
ing  been  obtained  for  allowing  the 
defendant   his   coats    under    the 
43  G.  3.  c.46*  S.3.,  the  plaintiff, 
.  in  answer  thereto  by  his  affidavit, 
denied  that  there  woa  any  such 
agreement,  and   swore  that    the 
whole  sum  claimed  was  justly,  due 
to  him ;  under  these  circumstances, 
the  Court  acted  upon  the  testimony 
given  at  the  trial,  and  made  ike 
rule  absolute.     Glexvitte  *«  Hut- 
chins,  M.  3  G«  4.  91 

5»  Where  a  rule  for  a  new  trial  is 
silent  as  to  the  costs  of  the  first 
trial*  and  the  cause  is  afterwards 
.  referred  at  Nisi  frius,  and  deter- 
mined its  favour  of  plaintiff,  lie  is 
not  entitled-  to  the  costs  of  the  first 
trial.  Summer*  v.  Formbgt  M. 
3G.4.  .  A      '    100 

64  An  affidavit  of  debt,  stated  that 
,  (defendant  was  indebted  to  plaintiff, 
,  upon  a  written  agreement  to  marry 
■  1  plaintiff  at  a  time  ^specified,  or  .pay 
..  her  1GQ&,  and  ihat  he,  had'  not 
i .  <<Wne  tfitbecyaJ though  the  time  1  had 

elapsed 
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dansnd,  tadifkvntiffvm  mdyiand , 
;    wiUiny  to  marry  defendant,  and 
.    requested  hkn  to  many  b*r :  Held, 
that  this  ws  in«nficient, . 'm>  the 
,  Court  can  tak*' nothing*  by  intend- 
ment n  an  affidavit  «of  >ddbt?  and. 
"    here    no    consideration    for    the 
-defendant? «...  promise  was  shewn. 
• ;    Maepkufisom  v«i  itasftf,  »M«.  &<?.  4. 
.    JRag8  108 
'9.  Where  a  plaintiff  did  not  appear 
i  .  at  thetrialy  the  record  having  been 
1  taken  down  by  proviso,  and  a  verdict 
'*'    for  the  defendant*  was  taken  by 
j*    mistake  at  Nisi  Print,  instead  of  a 
>.   nonsuit;  the   Court,  though  this 
was  irregular,  would  not  permit  the 
•     plaintiff  to  set  it  aside,  unless  en  the 
terms  of  consenting  to  a  nonsuit 

-  -  being  entered.  Hodgtom,  Gent.  v. 
>  Fonter  and  Other;  A#.  3  G.  4.  1 10 
i&  Before  a  writ  is  returnable,  it  may 

be  altered  as  to  the  return-day 
without  being  re-stamped,  provided 
the  last*appointed  return»day  be 

"  not  beyond  the  time  at  which  the 
writ  might  at  first  have  been  made 
returnable.    Durden  v.  Hammond, 

.      M.  3G.4.  Ill 

&  A  bankrupt  who  has  obtained  his 
certificate  cannot  be  arrested  upon 
a  subsequent  promise  to  pay  a  debt 
due  before  his  bankruptcy.  Peers 
v.  Gadderer,  M.  3  G.4.  116 

'  10.  Where  a  plaintiff  in  ejectment  has 
been  nonsuited,  the  defendant  not 

■     having  appeared  to  confess  lease, 

-  entry/ and  ouster,  judgment  may 
i  be  regularly  signed  on  the  first  day 
4>    of  the  ensuing  term,  and  a  writ  of 

possession  issued  on  the  same  day. 

-  although  the  postea  be  not  deli 
»*  vered  over  at  the  time  by  the  asso. 
W  ciate  to  the  attorney  for  the  plain- 

M  tiff.  Doe  dem.  Davies  and  Wife 
v.  £oeyA£3&4.  118 

,11.  A  party  having  been  prevented 
/  from  suing  out '  execution'  in  an 
•  f   ejectment   tyy   an    injunction    in 

i>     Chancery,    'which    continued    in 

t<<:  force  Ut  many  years,  during  which 


*  AetermlfttbiBsWdarsaioaih.eject- 

»  Kent  expired,  the  Court  wo^d  not 

•;.permit  it  te  be  enlarged,  unless  it 

>were  quite  elear  that  thW  amend- 

TOOnt-woold  work  -  no  tajuettoe*  to 

-  'the  opposite  party.     Bmdnfyand 

*  Another Mr;  H*rtd4en\  *fc  fr&4. 

i  Page  121 
1&  One  of  the  ktagVjtoroen  of -the 

•  guard  hud  been  arrested  '*ajtfcbut 
ieave  front  the  Lord  Chgenlterlain 
hy  process  tesulng #«i  of  the- Enlace 

.  Court)  and  that'fcoar*  Imd'rerused 
to  discharge  him  <*cto£dn»t»dy  on 
filing  common  bail.-  'Bali  above 
was  put  in,  and  perfected  in  that 
court;  and  after  Interlocutory*  judg- 
ment signed,  the  defendant  re- 
moved "the  cause*  int*'&«'B«  by 
habeas  corpus,  and  pot  in  and  per- 
fected bail.  Under  these  circum- 
stances the  Court  refused  to  order 
an  exoneretur  to  be  entered  on  the 
baiNpiece.  Sard  v«  Forrest,  M. 
3G.*.  1S9 

13*  The  Court  will  not  grant  a  cer- 
tiorari to  remove  an  indictment 
from  the  quarter  sessions  after 
judgment  has  been  pronounced  in 
that  court.  Rex  v.  Inhabitant*  of 
Pennegoes  and  Mac&ynlleth,  M. 
3G.4.  142 

14*  A  certiorari  issued  to  remote  a 
a  cause  from  the  court  of  great 
sessions  in  Wales  without  any  spe- 
cial grouod  for  so  dokig,  and  with* 
out  any  notice  having  been  given 
to  the  opposite  party,  but  was  not 
delivered  to  the  Judges  of  that 
court  till  the  day  before  the  trial 
?/ould  in  course  have  taken  place, 
and  after  great  expendes  had  been 
incurred  i  under  these  circum- 
stances this  Court  not  only  quashed 
the  Certiorari,  and  directed  a  pro- 
'cedeudd  to  isdue,  but  ordered  that 
•the  party  who  caused  it.  td  4*sue 

•  *shwilrf  pay  to  the  opposite'  {farty 

the  costs  incurred' by  the  Irfttcf  in 

y  khe  court?  below,     jfeuttr  v^pdvits 

and  Others  'AiV  3  <#*.'•  ;/£    >143 

15.  An 
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l&iotiniittorney  oftbeCotftt  «f  R.  B> 
tnsgf'tutfoiit.B  domHiisjien of<fapJp- 
*uptcyy<  *»d  maintain,  an  actio* 
&r\th»  fe4»du©  upon' thai  b«*nes% 
Mthmrbekig  admitted*  a?  solicUqr 
<ia  Chancery.  -  Wilkin^n^  Gept.j 
miry  fat  tv.  DiggelL,  H*  $*  4  G.<  4« 

f.nq  i.. v...     .  ...    ,  ,     Pagel*P 

16i -Ai7anlir^)t.hev^ obtained  his 
iiarti€toaieifc^Hre  «benwirig  of  the 
iCotlit*  on  <tbe  day  Wk*»  the  second 
^rflif*o*a*T*#*in#fc  the  ^hm*  iw  re- 
-turmdikj  th*<;o*tt  *rde*ad  «n  .«*- 
Boiifivtur  take*  entered  QO  thebail- 
-ffepe^it oS»Wwi  v*  Lindsay,  J/. 
cStffciGfeHj.  ..|:  f  •  .  .  ,:  •  247 
l^o^fctotiorariftfill  lie  to  remove  an 
.*j«ettnfctH  from  ao  inferior  court. 
<>J3be   detn.    Sadler  v-  Dring,    H. 

1&<  An  -attorney  entering  a  plaint, 
.fenoWurag  out  process  in  the 
county  court,  during  the  time  of 
*  fa»'  imprisonment,  is  within  the 
•meaning  of  12  G.  %  c.  IS.  *.  9., 
(and  liable  Co  be  struck  off  the  roll. 
*iIn*th*  Matter  of  Flint,  Gent*,  one, 
r;o)ft  ■ :  254? 

1&    A  separate  commission  having 
issued  against  A*>  and  a  joint  com- 
:\ mission  .against  A.  and  B*j    the 
assignees  under  the  separate  com- 
l>iBtfistoh  obtained  a  verdict  against 
«.'C  /■  The  Court  ordered  the  money 
Jto  te  |»atd  into  court  until  a  peti- 
■»'tion»'  pending    before    the    Lord 
*  Chancellor   to   supersede  the  se- 
;  parate   commission   was    decided. 
t<  Hodgkin&on  and  Others,  Assignees, 
s  v.  Trovers*  H*  8  &  4  G.  4.        257 
HCK  The  Court  will  not,  on  the  ampli- 
fication .of  a  defendant,  in  an  action 
->brovght  to  try  the  title   to  land, 
t  /compel  the  .plaintiff  or  his  landlord 
rntoiperntttthe  defendant  to  inspect 
^wftakea  dopy  of  one  of  the  laod- 
^olared's  tiitUfoeeds'  to    the    estate, 
•v  PtvkerMg  v.  Noyes>  H.  3  &  4  G-  4. 
tr  :  ,     •     262 

ft.  -Personal  knowledge  of  an, award 
J  "gad-  rule  <  of.  court,  .makes  the  party 


•  Ijflbiflht*  aid   attacJ>meM  for  not 

Kcfecn>imj  the  jawa*<lr  although:  he 
s  nov^peq  .personally  served- 
tfu(.'fa.i Matter,  tf.    Sower*    U. 
'  JHJ&G.6.  .  Page  264 

^22rrj  Article*  of  cJerksbrp  were  duly 
1  stamped  and  executed;  and  trans- 
,mitte4  to, agents  in  town,  for  the 
purpose  of  being  enrolled  wjth  the 
<  proper  officer  of  the  court.  It  ap- 
peared, that  in  tber  agent's  fcjooL 
.there  was  an  entry,  in  the  hand- 
writing of  aclerk,  who  had  left  the 
country,  of  his  haying  attended 
the  enrollment,  and  paid  a  fee.  on 
that  occasion ;  but  there  was  qo 
entry  of  such  an  enrollment  in  the 
book  kept  at  the  master's  office. 
The  Court  refused  to  order  the 
counterpart  of  the  articles  to  be 
registered  nunc  pro  tunc,  or  to  or- 
der the  party  to  be  admitted  an 

•  attorney-      Ex  parte  Pilgrim,  fJ. 
S*r4G.4,  264 

23-  On  moving  for  a  rule  nisi  for  a 
certiorari,  it  is  irregular  to  entitle 
the  affidavits  in  any  cause  ;  and.  if 
they  are  entitled,  they  cannot  oe 
read.  Ex  parte  John  Nohro,  Jp. 
$  &  4  G.  4.  $7 

24.  Where  there  is  reasonable  ground 
for  supposing  that  the  evidence  of 
a  witness  will  be  admissible,  the 
master  may  allow  his  expenoes  on 
taxation  of  costs  against  the  otaer 
party.  Rushtvorth,  Gent.  v.  Wil- 
son, H.  3  &  4  G.  4.  '     ^967 

25.  If  a  defendant  brings  a  writ  of 
error,  and  puts  in  sham  bail,  the 
plaintiff  may  treat  them  as  a.  nul- 
lity, and  issue   execution.     Ward 

.v.Levi,  H.  3*4  G. 4.  268 

26.  An  attorney  engaged  a  certifi- 
cated conveyancer  to  conduct  jus 
business,  and  agreed  to  allow  f  fern 
a  moiety  of  the  profit  instead  $  a 
salary.  The  games  of  boj&  were 
painted  oh  the  office-door,  ana  bills 

.  for  business  were  umue  out  aoji  qe*. 
)ivered  in  their  joint  names :  Hejd, 
ths^t  this  v,as  a  .case  within  2&&2. 

e.46\ 
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i.\6.  i. n.;hYmlsiihK*  as"the  at- 
torney had  allowed  hi*  nartie  ta  tte 
Used  for  atjd  on  account'  of  'an  un- 
qualified person  :    ant!  the  Court 
'ordered  the  attorney  to- W  'strut* 
'off  the  roll;  and  'the'" cfcfk- ltd  be 
committed  to  prison  for  a  raohtfc. 
'in  the  Matter  of  Thorhas  Jbcksih 
and  John  Wood,  JET.  3*4  G:  4." 
"  '     Page  270 

2?.  Where  a  seafaring  mahVemalned 
Sri  this  country  in  order  to  gfte 
'  evidence  in  a  cause :  Held,  that  on 
'  taxation  of  costs,  the  master  was 
"justified  in  allowing  him  a  subsist- 
ence from  the  service  of  the  writ 
'  until  the  trial.  Berry  v.  Pratt,  ff. 
S&4G.4.  276 

2fe.    In   trespass  for    cuttmp    down 
trees.     Plea,  first,  not  guilty;  se- 
'  cond,     justifying,     because     the 
',  trees  obstructed  a  highway.     Re- 
plication joined  issue   on' plea  of 
'  not  guilty,  and  denied  the  high- 
1  way ;    and   now   assigned   cutting 
/  down  trees  extra  viam.     Defend- 
r  ant  joined  issue  on  the  special  plea, 
'and  suffered  judgment  by  default 
I  on  the  new  assignment.     The  jury 

I  Tiaving  found  a  verdict  for  the  de- 
'  fendant   on  the  issue  on  the  spe- 
cial  plea,   and  assessed   damages 

*'  on  the  new  assignment :  it  was 
"  held  that  plaintiff  was  entitled  to 
full  costs,  except  upon  the  issue 
".on  the 'special  plea,  and  that  de- 
.   fendant  was  not  entitled  to  costs 

II  even  on  that  issue.      Longden  v. 
'  Bourn,  H.  S&4G.4.  278 

29   Where  the  lessor  of  the  plaintiff 

having  entered   into  the  common 

rule   to   pay  costs,  died  between 

the  com  mission -day  and  the  trial, 

*  and  the  plaintiff  was  nonsuited  on 

''  the  merits :  Held,  that  the  execu- 

J   tor  of  the  lessor  was  not  liable  to 

pay  the  costs:      Doe  dem.  Pain  v. 

>  Grundy,  Ff.  3&4G.4.  284- 

30.  Where  bail  justified  at  Chambers 

\  by  consent,  but  the  defendant  did 

pot  serve  any  nile  for  the  allow- 


<sineei  6r  give  notte'e  that  the  frail:  ; 
tad  Justified  r  Held^  that  the  plains 
tiff  might  take  an  assignment  o£ 
the  bail-bond.    '  Bigntdd  v>>  Lee, 
H.  9*4(7.4.  PageTO* 

Si/  Declaration  iti  assumpsit  fb#  use 
And*  occupation.  •  Plea,  thatr  after 
the  cause  of  action  accrued  and 
'before  the  exfeftrftttfcg  of  the  plain*) ; 
tfff'frbify  the  defendant  tfetiveral 
'to  the '  platoiMF  certain  gosds  jh 
•  satisfaction  of  the  premise*  in  the 
declaration,  wMeh  tha*  Urtttmsw- 
cep'ted' to  satlrfacti^n.  Thurpiea 
being  in  every  retpdet  false;-  -the 
Court  permitted  the  fHaiAtiff'  to 
!sign  judgment  afe  tot  want'  of  a  plea;  [ 
"  Ttiehley  r.'Prowie)  M  8'*4<?{4. 

32.  The  defendant's  attorneys  upon 
the  taxation  of  costs,  stated  that  I 
there  was  error  upon  the-  reeood, 
viz.  a  variance  between  the  affida- 
vit to  hold  to  bail  and  the  declar- 
ation. He  had  previously  told  die 
plaintiff  that  he  would  never  reco- 
ver the  fruits  of  his  judgment,  W 
the  defendant  was  not  in  a  situation 
to  pay,  he  never  having  paid  hirnl 
any  thing-  on  account  ot'eosts  i  toe 
plaintiff  having  been  served  with 
the  allowance  of  a  writ  of  error, 
and  the  defendant  having  disclosed 
no  other  ground  of  error  by  his 
affidavit,  the  Court  refused  to  set 
aside  an  execution  issued  after  the 
allowance  of  a  writ  of  error.  Eicke 
v.  Sotoerby,  H.  3  &  4  G.  4.       287 

38.  The  Court  of  K.  B.  wHl  not  grant 
a  mandamus  commanding  justices 
of  the  peace  to  do  that  which  map 
render  them  liable  to  an  action. 
The  King  v.  The  Justice*  <*f  Buck- 
inghamshire, E.  4  G.  4.  '485 

34.  A  cause  cannot  be  removed'  from 

an  inferior  court  by  habeas  -corpus, 

unless  the  defendant  is  actually, or 

-  virtually  iri  custody.     MrtckM  v. 

Mitcheson,  E.  4G\4<  513 

$5.  On  the  6th  Pebntary  a  mile  t+ 
discontinue  the  "action  on  tpaVmsut 

of 


m        PRINClfAfc,  &c. 

,  ,of  4oat«  was  obtained^  4teffeufy 
t.,*iff.  The  cost*  weje^no*  :to5d 
..;Aintii.*be  11th,. of  M«r^*  .J^Wd, 

.^^t   when.    Ov,  C08U)W,e*fi.vta*fd, 

f . ,  an4  the  judgment  of  dUcjODjinuftQce 
,/entftred  up,.it.j;eJated  hacM°  }he 
■  :idWr-f»lMin  theirule,  for(,dift«rofau- 
„  #nc*.  jvas  ,objai«e,d,/  anjl,  {fiat,  #e 
.  .,acsion,,|«ras,  to».k«  spOTdejed  <|«- 
/ ^cwtywed  from  *faax tim e*.  #n*»</f 

.. ,  %  ner?4  4*  Jbene.  esse,  op,  psoass*,  re- 
r.jtuxu*Ue  on  the^ast^tair*.  of  the 

•,;i ..,..*:•      ■   653 

jffr  A  W<ttAi^)»«m  appeared  to 
vi  tiff  aqtion  by  we  attorney,  cannot 
^jn  (he  *ame  cause  make  any  ap- 
jp|jcatfpaltU>.tb«  court  by  another 
.  without  paving  obtained  an  order 
for  changing  his  attorney.     Cin- 
ders v.  Moore,  J$.  4  G.  4.         654 
S&  The  Ecclesiastical  Court  has  no 
jurisdiction  over  trusts,  and  there- 
fore, where  a  party  sued  as  a  trus- 
tee was  arrested  on  a  wit  de  con* 
tumace  capiendo,  this  Court  dis- 
charged him  out  af  custody.    Ex 
parte  Jenkins*  E.  4  G.  4.  655 

.     PRESCRIPTION. 

See  Pleading,  11.    Trespass,  3. 

PRINCIPAL  AND  AGENT, 

L  Where  the  attornjes  fur  the  plain- 
t.  tiff  and  defendant*,  in  a  cause 
j(  which  was  ready  for  trial,  entered 
.,  >tiotq  ,an  agreement,  whereby  they 
?ugffTi9»qfy  undertook  {hat  the  re- 
.  c?r4.  should  #e  ..withdrawn,,  .that 


•nfnSBttH^.SWWf1 
(e8uorfoiaw 


mode  spedsMU!*fc&s3>g*«t.  one, 
A*  consigned  goods    to  B^  the 

cf^itixxA&mLJndiar***,  iwho 


^specified  micleVur  iW  bflls  at  the 
exchange  of  the  day.     B.  sold  the 

good^s^>CMp^A.«n4  flPTOtod  the 
proceeds  in  sugar,  which  was  not 
^one.Qf  the;  articles  sbeojfied  in  his 
,/MstrueMoasv*nd  informed  A~.  of 
, .the. purchase  by .  a,lette*i  which  the 
:  latter  received,  on  the  ;8Hb  Afirv. 
B-  had  no  commercial  establish- 
ment in  this  country,  but  by  a 
,,  memorandum  on  a  promissory  note 

£'  van  by  him  to  A*  before  he  sailed 
r  India,  it  appeared  that  one.C 
i.  had  acted  as  his  agent  in  soraejn- 
,  finance,  transaction?.    On  the  7th 
Augu&t  A*  notified  to  C.  that  he 
*  would  not  accept  the  sugars,  and 
advised  the  latter  to  insure  them. 
.    £  declined  to  interfere,  alleging 
.  that  he-  had  no  knowledge  of  any 
.  transactions, between  ,4*  and  &•* 
Held,  upon  these  &cts,  in  an  action 
brought  by  A.  to  recover  the; pro- 
ceeds of  the  goods  shipped  by  him, 
.  that  the  Jiury  were  well  yarrajitesl 
.  in  finding  that  A.  had  assented  to 
the  purchase  made  by*/?.    Prince 
v>Chrk9  i7.S&4G,4,.        .186 

*  t  w 

PRISONER. 
See  H Abbas. Cotros,  I*   •  • 

A   prisoner  when   examined  before 

magistrates  unt|er.  a  charge  bfie- 

"lony,  if;  ribt.  entitled,  as  of  fij$£  to 

have  a  person  slciJU/d   ih  the^Jaw 

1  *  present  as  ah  advx>car£'on  Woe- 

"hatf,  it  hfeng  a1  preliminary  jifv'esti- 

^>a^^)£^d:  *&%*£&&* 


PRIVILEGE. 


PROMtS0GBW1ROTE. 


HATE. 


m 


.<!„-. 


J    JO  .  i-  •*»'» 


t! 


i.-"         PKOCDRA^IdN*  i  ^  ; '•> 

-1  .      ■  •;         '■•/.•     i"    ■  <-:-   01    liir.ij': 

Pne  partner,  njfy$  f^^Me^hffle 
,    by   ,procuwtip*%    .  W$iavwiJ}uv. 

ivDeotautior*  Miit^d  that  'thtfde- 
4  fendant,  at  Dublin,  mad*  ef  pro- 
' »  'mtesory  notes  &nd  thereby  promised 
-v  W  par  the  Sftnie  at  Dublin,  wkhbut 

-  !  allegmg  it  Id  be  at  Dublin  in  r/re- 
•<>  &**rf*  Held,  that  upon  this  deetar- 
7  'atiofi  the  promissory  note  roust  be 
'''  taken  to  have  been  drawn  in  Eng- 

>  land  fbr  Bngtteh  moriey,  and*  there- 

-  fore  that  proof  of  la  note  made,  rind 
payable  at  Dublin  m  Ireland,  for 

'-  the  same  sum  in  Irut  money,  did 
* *  notsupportthedechmitien.  Spraurfe 
••  v.  2>gg0*  Af.  3  G.  4.  16 

fe  A  promissory  note  made  in  Scot- 
land is  negotiable  in  England,  and 

-  an-  action  may  be  maintained  upon 
1 ••*  it  by  the  indorsee  against  the  maker. 

*  Milne  v.  Graham,  H.S&  4  G.  4. 

192 
&  "Where  thetraveHer  of  A.,  a  trades- 
•-•'  man,  received  in  the  eotirae  of  bus*- 

*  neas  a  promissory  note,  which  he 
<  delivered  to  his  master  withdut  in- 
dorsing it,  and  the  note  having 
been  returned  to  A.  dishonoured, 
the  latter  not  knowing  the  address 
of  the  next  preceding  iodorser, 
wrote  to  his  traveller,  who  was  then 
absent  from  how,,  to  enquire  re- 

a  \  specting  it :  Hold,  that  A*  was  not 
..   guilty  of  lacbea,  although  several 

dav0  elapsed  before  he  received,  an 

.answer,  and  gave   notice  to  the 

#|.  next  party ^  as  be  bad  ujped  due 

diligence ,  in  aacf  rUbni^g  bis  *ad- 

'  dress*  fiaidwin  ^and  Qtheri*  v. 
^.Richardson and  Ano&tr,  sff.  ir&  4 

G.4.  245 


^  Where   an    action  was   brought 

y*$iaft  A.  hndB.  hndC.  bis  Wife, 

J  Upon  a  joint  promissory  note,  made 

iJ'by  A?  aid  C.  before  her  tnarriafce, 

and  the  promise  was  laid  by  A.  and 

'* 'CV  before  her  marriage,  and  de- 

-'rtadahtf  pleaded  the  statute  of  li- 

■}  mirations,  -whereupon    issue  was 

;  joihed :  Held,  that  an  ackndwledg- 

*■  teen*  of'  the  ^etc  by  j.  within  six 

(^yeAt8.rW-WW;the  intermarriage 

of  Bl  A  €.-'*#  riot  evideriee  to 

* l 'support  We  isita^JPfa&tf ■*.  Fos- 

to>,  H. -VkVG:*.     '-;    Page<«48 

6V  Wbfire  a<  promissory  Aote'fcegin- 

'-    riing    M  I '  promise   tp  pay,"    was 

-  signed  by  one  meVnber  of  &  firm 
'   for  himself  arid  hl*v  partners'!  H&d, 

that  the  party  tfgtrtng  wife  severally 
"  liable  to  be  suedl'u£on  the  Mite. 
5   BaUi.  Smth,  H;  3  &  4  0.4.:  497 

PROTECTION,       , 
See  Bankrupt,  11. 

QUO  WARRANTO. 

&e€o$isj4» 

RATE. 

See  Highway,  2.    Poor  Rate. 

Underwood. 

By  an  act  for  cleaning,  lighting, 
watching,  and  regulating  the  streets 
of  a  township,  the  commissioners 
were  authorised  to  ascertain,  th? 
sum  to  be  raised  by  rates  or  assess* 
merits  on  the  several  inhabitants 
of  the  township,  and  to  raise  such 
sums  from  time  to  tmue,  by  rates 
or  assessments  upon   the  tenants 

'  and  occupiers  of  all  messuages, 
houses,  Warehouses,  shops',  cedars, , 

;  vaujts,  stables,  coach>hou$e*,  brew- 
houses,  and  othei'  buMin1^,  tfar- 

-  '  dens/ of  garden 'grbunfl,  zttiifiher 
*'  ienmehts   inr^thte'wwnihib.  ,nBy 

'another  -thtlttf/'lhtl  ^cfciirJIfer1!  of 

--any  in^bage,  dw^Ihn^u^,!  or 

warehouse* 


88fr 


RETURN. 


il/aJTl  ^SETTLEMENT, 


warehouse,  or  <*Jher  baiidwg,  fcr 

■-"of   any    taker   tenemmt>   of  -the 

-  yearly  *alue  of  GO*.,  whMti  dje 

-township,  was  Appointed  a1  com- 

fmbaioner:   Held,  that  under  this 

?*c*  the  trunks  and  pipe*,  worlds, 

-and   other  apparatus  of  a '  water 

t  company  for  the  supply  of  •  the 

Wn  with  water,  did  not  constitute 

«  tattacmtf  within  the  meaning  of 

th*  oet,  and,  therefore/ the  coda- 

<pany  were  not  liable  to  be  rated 

.in  respect  of  such  property.     The 

King  v*    The   Company  of  Fro* 

-)prittow  vftke  'Manchester  and  Sal- 

Jbrd  Wat*rw6*k*,  Q  4  G.  4. 

Page  630 
t  •  iJ     . ,    •    » 

RECITAL. 

S&  Aor»embnt,.1.  Ship*  ,1.  Ybn- 

.     DOR  AND  VeXD&E,  5. 

REGULA  GENERALIS. 

B.  8  &  4  G.  4.  288 

22.  4  G.  4.  656 

RELEASE, 
See  Assumpsit.      Evidence,  IS. 

v      RfcNT,  ACTION  FOR. 
See  Costs,  9. 

n  REPUTED  OWNERSHIP. 
Ar  Bankrupt,  7-10.  EvidbvcbIS. 

RESCUE. 
iu>$ee  Vswdor  a*d  Vendee,  6. 

r"' JI#ESERVEI>   itENT. 

&*7  06vb*a9ijy  8- '  Lea**,  8,  4. 
-s*-  UtssotttAUt)  Lrsbhr,  1. 

"tio!::%pm-  ..;  ... 

8&ff  Copy  hold,  .$.t^43U>A*UI0»    ' 


-  it.'    -■•■<.  i    <ROAD;     '•*  - 
$M  ifcqifWiAY,;^  ;  Justus,  1,6. 

,  .  \   '  •  -I    .    .    ■   ■ 
saleable  underwood: 

!  t   r     .  »;  ' 
See  Underwood.    Poor  Rate. 

i 

SAMPLE,  i 

S«?  Vendor  and  Vewdsr,  1. 

SEA-WAUU 
See  Seweks. 

SETTLEMENT. 

A  minor  having  enlisted  into  the 
marines,  was  discharged  from  that 
service  and  returned  to  his  father's 
family  before  he  attained  the  age 
of  twenty-one  years :  Held,  that 
he  was  not  emancipated.  The 
King  v.  The  Inhabitants  qf  Bother- 
field  Grey*,  Qxon.  H.  3  &  4  G.  4. 
Page  345^ 

SETTLEMENT—  By  Afprcntut- 
ship. 

Before  the  expiration  of  the  term  of 
an  apprenticeship,  the  apprentice 
asked  his  mistress*  leave  to  go  into 
another  service,  without ,  mention- 
ing  where,  he  was  going.  The 
mistress  said  she  was  not  against 
it,  if  he  could  better  himself.  T&e 
apprentice  then  went  and  hired 
himself  to  A,  B.  in  another  parish 
for  a  year,  at  cerAi'n  wa^es.  -Jfje 
then  returned  to  his  mistre^  qpd 
told  her  what  he  had  done,  and 
she  said  that  she  was  not  against 
it.  The  awrentjee^efl Jf** 
lug  new  place,  and  lwea  with  A.  B. 
for  three  months :  Held,  that  the 
\«tn«Wtfcfcijfe:Jfe<pa*  nrfP^'iW 
:  vice  oinde*«tl«  'jadeac****  €fla, 

because 


/   I , 


f  !i 


SETTLEMENT. 


because  there  ftb*  Ubt  a  particular 
assent  of  the  mistress  to  that  ser- 
vice;  arid,  secondly,' became1  the 
service  with1  Al  Jfc  was  not  as  an 
apprentice,  but  as  a  servant  under 
a  contract  of  hiring.  Rex  v.  The 
Inhabitant*  of  Wkitphitrfa  t  E. 
4  G.  4,  Page  574 

■  '  i  •  -: 

SETTLEMENT  —  By  Estate. 

1.  The  lord  of  a  manor  granted  a 
lease  of  a  cettage  for  thirty -one 
years  to  A.t  who  resided  in  it  above 
a  year,  and  died,  leaving  a  widow 
and  three  daughters.    Administra- 
tion was  granted   to  the  widow, 
but  no  distribution  of  the  estate 
was  made.     After  his  death,  the 
widow,  and,  by  her  permission,  one 
of  the  daughters  and  her  husband 
presided  iu  it  some  years:   Held, 
^tliat  the  daughter,  pr  her  husband 
"v  Jn  her  right,  had  not  any  equitable 
.estate  in  the  cottage,  and  that „  no 
settlement  was  gained  by  their  re- 
'  sidence  in  it.     Rex  v.  The  Inhabit- 
'  a,nts  ofBerkwelt,  JS.  4  G.  4.    542 
%\4'  built  a  house  on  the  waste  of 
a  manor  by  licence  from  the  lord, 
resided  in  it  two  years,  and  then 
.sold  it  to  B.     The  latter  sold  it  to 
C   for   30/.,   but   no   conveyance 
was  executed.    C  resided  in  it  five 
years,  and  paid  I*,  per  annum  rent 
°to  the  lord,  and  then  sold  his  in- 
terest.     No    adverse    claim    was 
'  made  :  Held,  that  although  C.  paid 
'a' consideration   of  30/,   when  he 
J  purchased  his  interest,  he  did  not 
V  acquire  by  purchase  an  interest  or 
'estate  sufficient  to  confer  a  settle- 
"inetit  witliin  the  statute  9  G.  1.  c.  .7. 
*s.'5.     The  King  v.  The  ^habitants 
,of  Ifagivorthingham,  E.  4  G,  4. 

J.         "   •       .    •      ■'.   •  -6?5 

SETTLEMENT —  By  renting  a 
■**    '    '  Tenement.  '  • 

L,  Where  a  pauper  resided  for  a^year 
W*  home  intibe  parish  o£j4.,,  and 


idurMgf  Jttithat  time.hadasae^wk- 
listing  .parol    contracts    for   two 
ponds,  or  the  rashes  and  flags  grow- 
ling, therein,  which  he  was  to  have 
~;tbe  .exolusure  right  of.  cutting  at 
,^s. pleasure:, Held  tba*  these  wore 
ai  sufficient  tenesaent  (being  foge- 
,ther  above  the  valttetof  I0f>  per 
sumusa, )  to  <Qobfer  a  settlement,  in  J . 
'-  TheJO*#v.  TheJnhabitonUtfAll 
Saints,  Cambridge,  Mi.  3tG>  4-  - 
>    Parous 
%  The  master  of  a  charity*  sanool, 
who  was  removable  from  itatpteto- 
sure»  resided  for  seven  years,  rest- 
free,  in  a  home  of  the  annual  yalae 
of  10/.,  where  other  parish  school- 
masters had  resided  before.    Part 
of  the  house  he.  underlet  to  the 
parish   at  an  annual  rent:    Held, 
that  this  was  a  coming  to  settle' 
upon  a  tenement  of  the  value  of 
10/.  per  annum  within  the  meaning 
of  the  13  &  14  Car.  2^  and  that  the 
pauper  thereby  gained  a^  settle- 
ment.     Rex  v.  The  Inhabitants  of 
Lackenhcath,  E.  4  G.  4.        '    531' 
S.  A  pauper  serving  a  farmer  was  to 
have  the  liberty  to  feed  two  cows 
on  his  master's  farm-  during  the 
year.     They  were  fed  during  the 
summer  in  the  pasture  of  ^s  mas- 
ter,  and  in  the  winter  fn  his  straw 
yard,   with  hay  growo   upon  his 
lands.    It  was  found  that  the  keep 
of  the  two  cows  during  the  sum- 
mer months  required  land  worth 
five  guineas  annually,  and  U>  cutr 
hay  sufficient  for  the  winter  keep 
required  land  of  the  annual  value 
of  five  guineas:    Held,   that   the 
right  to  feed  the  two  cows  upon 
the  pasture  during  the  summer, 
was  the  only  part  of  the  .contract 
which   gave   any  interest  in    the 
land,  and  that  the  pauper  -did  nftfc 
thereby  gain  a.  fcetUemcot*  ibfe  ses- 
sions   having    found    the    annual 
value  of  the  pasture-feed  to  be  less 
than  10/.      Rex  v.  Sutton  St.  Ed* 
'   muttdt,  Ei  4G.4. .  *  S$6 

4.  After 


824 


SEWERS. 


4.  After  the  passing  of.  the  59  G.S. 
a 50.,  the  proper  held-fogrfto-  for 
a  year  a  house  and  garden*  a*d 
paid  rent  for  the  same  during  that 
period.  They  were  taken  of  diffe- 
rent persons  at-  differed*  times. 
The  rent  of  the  haute  was  fix 
guineas.  The  pauper  underlet  one 
room,  communicating  with  the  rest 
of  the  house  by  an  inner  door,  aad 
with  the  yard  by  an  outer  doer. 
The  rent  of  the  garden  was  3/.  15*. 
per  annum,  and  it  was  occupied  by 
the  pauper  himself;  Held,  that 
although  there  was  a  separate  tak- 
ing of  the  house  and  of  the  land, 
that  this  was  a  tenement  within  the 
meaning  of  the  59  G.  3.  c.  50. ;  and, 
secondly,  that,  although  one  of  the 
rooms  was  underlet,  still  the  house 
continued  to  be  the  separate  and 
distinct  dwelling-house  of  the  pau- 
per within  the  meaning  of  that 
statute.  Ret  v.  The  Inhabitants 
of  North  Cottingham,  E.  4G.4. 

Page  578 

5.  fty  one  entire  contract,  a  master 
agreed  to  give  his  servant  20/.  a 
year,  a  cottage  to  live  in,  and  the 
agistment  of  one  cow  for  his  own 
services*;  and  the  sum  of  28/.  and 

"Hie  agistment  of  another  cow  in 
consideration  of  his  lodging  and 
maintaining  in  the  cottage  two  of 
the  master's  labourers.  The  an- 
nual' value  of  the  lands  on  which 
the  two  cows  were  depastured  ex- 
ceeded 10/. ;  but  the  annual  value 
of  land  sufficient  to  depasture  one 

1  cow  only  would  have  been  less 
than  10/./  Held,  that  the  pauper 
gained  a  settlement  by  the  right  to 
agist  the  two  cows.  Rex  v.  The 
Inhabitants  of  Cherry  Witfotgham, 
B.  4G.4.  626 

SEWERS. 

Where  the  owner  of  land  in*  a  Fevel 
is  bound  to  repair  a  sea-wall  abut- 
ting on  his  land ;  Held,  that  the 


SHIP. 

other  landowners  in  the  level  eaa- 
notb*  called  upon  &  contribute 

'tbi  tftt>r*«*ir*Wftlftfe  watysOthoagb 

4*m*g&\k*  oeteft  t«iss)M«d^Mottt 

the  default- V*'tfte'p*rtV  generally 

'  bountVto  repair.    7We  KfSgVi'Tke 

-  CommUittke*  vfSMM  ikliE&ex, 

-SHAM  .M^j'^ 
See  PaACTica,  H^.t^  ^ 

SHAM  ttUFAfc.  :>  "" 
See  PirKADUio,  14.-  •  ■; H* 
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1.  An  executory  agreera'eift -to' trans- 
fer a  share  of  a  vessel  fe  Vonrty 
the  34(7.8.  c.6*&  s.1*.  unTe&'it 
contains  a  recital  of  the  certificate 
of  registry.  BM&eltv  Leedera*d 
Pulham,  H.  »&4GSi4.       '    $p 

2.  A.  B.  being  sole  owner  of  a  ship 
by  indenture  of  the  24th  June* 
1819,  assigned  three  fourth  shares 
of  it  to  a  creditor,  as'-i&drity 
for  a  debt.  The  deed  con^ain^d 
clauses  by  which  the  creditor  was 
to  reconvey  the  three  fourth  shares 
upon  payment  of  his  debt,  and  a 
power  of  sale  to  the  creditor,  in 
case  the  debt  was  not  paid  within 
a  given  time*  A.  B.  was  to  kt 
permitted  to  freight  the  ship,  aad 
to  load  cargoes  from  time  to  time, 
&c.,  and  was  %o  insure  the*typ^t>r 
the  amount  of  the  debt  m  die  name 
of  the  creditor,  or  otherwise  to  as- 
sign the  policies  to  him.  At  the 
time  of  the  exec? tioa^of  the  deed, 
the  ship  was  absent  from  her  port 
of  registry  on  a  voykgfc  to  North 
America;  but  all  the  forms  pre- 
scribed by  Atiihif*  ntgfafciy  acts, 
aa  to  the  tsans&r,  were  cUiIt  com- 
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OK*  WMfe*  ,J»  ***!*  f*ft,  the- 
l^nd  ,,use£   f<ar;  the  purposes,  of 


'  Jiad  keen 

Jaad ,,u; 
,  the,  nay 


ion,  by  tte  •prauyefon 
thereof  ijad  been,  sold  tp  them  by 
:    ^e.-^dVowners.  ,  ^  Jffw  $W"ng 
.'    been  obtained  for  a, new.  trial,.. the 
Court  held,  first,  that  by  virtue  of 
,.,.  tbe  provisions  of  tfiis,  act  of  the 
.', .  I6&J7  (far.  2,,  the  .proprietors  of 
.,  .the  navigating  did  npt.n#ces$arilv: 
t  ,  acquire  such  an  interest  40  tb$  soi{ 
.     in  a  bank,  adjoining  to  an*}  forced 
v..rontof(th^payth,,^cftv^d  from  a 
......  new.  chann^J*  niade  for  the  firet 

.,    time,  under-  tfre  fttt, .  ,as  would,  en-* 
.«    able  them   to.  maintain  trespass; 
(    secondly,  that  as,,  tjie  purchase  of 
'.%,x  tlie  sod  waa  not  necessary  for  any 
_, .  of  the  purposes  pf  the. act,  it  was 
;(l  tQ.  be  inferred  that  no  sucb  pui- 
,,>  chase  had  actually  beep    made; 
;, ,  and  that  fbe  improbability  of  any 
,>,•  sficb  purchase  ought  to  have  been 
M  .presented  to  the  jury.    HoUis  v. 
..    Goldfinch  *nd  Others,  H. 3 &  4  G.4. 
.;      .        ...     ...   -  .  Page  205 

:3..  Wbere  in  an- action  of  trespass 

ry.  the  lord  of  a  inanpr  set  out  various 

ue   burthens  borne  by  bim,  and  then 

.,,.:  prescribe^  not  by  reason  «f  those 

;>t  burthens, but  generally  as  lord  of 

i .  ^hc)  manor*  for  a  toll  upon  all  goods 

:'.<■!  bought  and  delivered,  or  bought 

,,i.  elsewhere,  and  brought  into  and 

>j  -  delivered  in   a   town  within  the 

. ,.  .manor,  which  from  time  immemo- 

L  .  rial  bad  been  parcel  of  the  manor : 

%,w  Heidi  after  verdict,  that  this  was 

v.,  good  as  a  claim;  of  toll  traverse, 

\,»,  although  the  burthens  set  put  did 

«, ,  •  not  constitute  a  sufficient,  consider- 

. .  v  ation  for  a  .  tqll  thorough.    . 

^ .,     Where  a  lagal  .commencement 

,>of  a  prescription  can  b©  presumed, 

1a.  tha|f^  after  y«dictr  is  .s^Scient  to 

..  tUsu|^ort1;the.>daifn,,1.1.iiic4ar^s  y. 

Ifl     &vwtLj:W*4>A»oitfir*'  #«r&  &  4 

.  .  .   G,4-    ..,:    m,.;..  I...    ■•  •         .  223 

wl^ere  the  pfafatiffj  nanm  the  close 
,     in  hip  declaration,  and.  the  .defenu- 


-.  antipfeada  Uherum  tegmentum  ge- 
nerally, without  giving  any  further 
description  of  the  close,  the  plain- 
tiff is  not  driven  to  a  new  assign- 
ment, but  is  entitled  to  recover 
upon  proving  a  trespass  done  in  a 
close  in  his  possession  bearing  the 
name  given  in  tbe  declaration,  al- 
though the  defendant  may  have  a 
close  in  the  same  parish  known  by 
the  same  name.  Cocker  v.  Cromp* 
ton  and  Othmr  ii.4>6.  4. 

trial/ 

.   »     ♦  ♦  '  .  «    *     f. 

See  Costs,  £♦,    fjtAcjjc*,  5- 

TROVER. 

Where  the  defendant  having  agreed 
to  lend  two  persons,  who  after- 
wards became  bankrupts,  20$.  to 
be  applied  to  a  specific  purpose, 
drew  a  cheque  on  his  banker  for 
that  sum,  and  delivered  it  to  them 
before  their  bankruptcy ;  and  they 
not  having  used  the  cheque,  re- 
turned it  to  the  lender,  after  hav- 
ing committed  an  act  of  bank- 
ruptcy :  Held,  thai:  their  assignee 
could  not  maintain  trover  for  the 
cheque.  Moore  v.  BattJirop,  M. 
3  G.  4.  5 

i 
.     TRUSTEES. 

See  Devise,  I. 


UNDERWOOD. 

Firs  and.  larches  planted  with,  oaks 
for  tbe  purpose  of  >  sheltering  the 
latter,  and  cut  from  tune  teftime, 
as  the,  oaks  grew  larger  and  re- 
quired more  space,  butwh?a-«once 
cut,  not  growing  again,,  and^ome 
of  them  yielding  a  profit. by  sale, 
are  not  saleable  underwoods  within 
the  43  Eliz^tho  primary  object  of 
3  H  2  planting 


M* 


■VARIANCE; 


\\s  ?  i« 


planting  them  being  -to  pmseot*he 
i  etdcs,  and-  not  to  derive.*  a.  profit 
m  fnjmthem  /per  *e  by  laic.        ;n 

Sesnble,  That  they  are .  not  un  - 
-<.<denwood  at  all*  iter  v.  Inhabitants 
. .  *fFtrrpMdg6>  H.  3 &  *&>*«.» 
•)i  i  •  ^  Plage -375 

.>•>*««'    UNDERWRITER,1 

-. ..  .       .,i 

AkEvweho*,  14.    tfc*3u#*Hen,  1. 


'■  »•  <■  •  -  VARIANCE.  '  ' 
*     .    i  a  .*   .\     ;■  ; 
4«.  Declaration  stated  that  the  de- 
fendant, at  Dublin,  made  a  promis- 
sory note,,  and  thereby  promised 
to  pay  the  same  at  Dublin,  without 
altering  it  to  be  at  Dublin  in  Ire- 
land: nel'dy  that  upon  this  declar- 
ation the  promissory  note  must  be 
taken  to  have  been  drawn  in  Eng- 
■  land  tor  English  money,  and,  there- 
fore, that  proof  of  a  note  made, 
:  .-and  payable  at  Dublin  in  Ireland, 
for  the  same  sum  in  Irish  money, 
-    did  not  support  the  declaration. 
Sjpowltv.  Legge,  M.SG.4*      16 
&  Declaration,  in  constderationthat 
'<   plaintiff  would  procure  A*B.  to 
.    grant  a  lease  to  defendant?  the 
•  .  latter  promised  to  pay  the  plaintiff 
>.   170*.    The  proof  was,  that  A.  B. 
having  agreed  to  grant  a  lease  to 
the  plaintiff,  the  latter  undertook, 
originally*  to  assign  it  to  the  de- 
fendant for  the  consideration  men- 
tioned ;  but  that  afterwards  a  lease, 
to  which  plaintiff  was  a  party,  and 
.   aeeen  ted,  was  granted  •  immediately 
,    byA.B.  to  the  defendant.    The 
i  .•twasidemtaea-to  be  paid  by  the 
.  .  defendant  te\  the  plaintiff  was  not 
;    mentioned  in  that' lease:    Held, 
,;i  first,  that  the  lease  was  net  veld  on 
„•;  nee****  flf  this  omiatioa,  tha  ad 
fie  Mfcsrem  -4uty>  mpesed  -by  'the 
to  Wt&  3»  <fc  l«fc>   applying  only  to 
*,  v ^ensjdefjRjofia  fpaasiag  betweenjes- 
n:r.spr>aad))esse*  },*n^  sjenendljr,  rthat 


Mtbe  revjdeoeet:  proved 'ufee/ 

•  ,teskrar*f<*  new^estotiae*  to*  procure 
r  aissase  ftom^uJL  so  the  (tefend- 
.   asatiiniliarefifhe>ori^eal  contract, 

<nao&  that  there  a/as flct-<ariy  4nri- 
nnee.i Bocmem  Afackdb,  Aft&&4. 
i.rwi   »Vi«Jit*»yy  •    .i'-    »'  .-•     'i^Sge  18 

S.  Where  a.cotast  atAted  thai  >A»B. 

*•  *lto|rlied  the  poor  of  the  parish  of 
fr*  and  other  parishes  in  a  werk- 
house*  Held  >  first/that  it  wa*  ne 
variance,  the.  .pronf. 'facing  larger 
than  the  allegation.  Secondly, 
that  the  objection  as  to  aweriance 
between  the  allegation  ef  -a»anpply 
of  the  poor  ana  the  predf  'if  a 
supply  of  the  poor  in  the  nrork- 
nouse,  not  being  ts&eo  at  >Jisi 
ft-ius*  eoold  not  be  -afterwards 
awaslabfe.  Wt*  r.  Andrea*,  M. 
8G.*.  77 

4.  Where  the  declaration  stated  that 
a  bill  of  eaohaage  waa  indorsed  by 

•  certain  persons  trading  andersthe 
firm  of  H.  and  F.,  by  procuration 
of  J.  IX:  Held,  that  this  allega- 
tion was  supported  by  evidence  ef 
J.  IX'b  hand-writing;  and  thai  he 
being  the  managing  partner: in  a 
firm  which  carried  on  all  fasipess 

.  of  baying  and  sellingv  under  >  the 
designation  of  H*  and  Cfa#  wis  in 
the  habit  of  indorsing  hiBs  i»  the 
manner  above  stated;  although 
there  was  no  such  person  as  4?.  in 
the  firm  of  H.  and*  Cot,  and  no 
direct  proof  that  J9  D:%  partners 
were  privy  to  these  transactions* 
One  partner  may  act  lor  the  whole 
firm  by  procuration*  Wdhaatsson 
t»  Johnson,  H.  Sdr  *  &  <fc       .  J46 

5.  The  defendants  attorney,  npon 
the^axaftida  of  daafes,  elated?  tost 
there  waa  error  npon  the  record, 
vie.  a  varksm  between  the  .affi- 
davit to  held  to  fasil  and  the  de- 
*cJeration,    He^had^prerionsryitola 

•  -the  plaintiff  that  he  woeld  never 

•  recover  die  fVuiu  of  Ma  judgment, 
~  as  *hh  defendant  jwaa  not  an  a  situ - 
.  nation  to  pay^  he^nweihbdringtoaid 


VARIANCE, 
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km  any  tWmg  on  account  of  cdsts : 
'the 'plaintiff  having  been  sewed 
<  with  the  allowance  of  a  w#it  of 
error,  and  the  "defendant  having 
'disclosed  no  other  ground  of  error 
by  his  affidavit*  the  Court  refused 
to  set  aside  an  execution  issued 
after  the  allowance  of  a  writ  of 
error;  Bicke  v*  Sowerby,  H.  $  &  4 
0. 4.  Page  287 

6.  Where  a  declaration  fetates  that, 
by  a  certain  indenture,  "  It  is 
witnessed,  Arc./!  and  sets  out  the 
very  words  of  the  deed,  there  is  no 
-variance,  although  the  legal  effect 
'of  the  whole  deed  may  be  different 
'from  that  which  the  part  set  out 
imports.  Where  the  defendant  sets 
out  on  over  a  deed  upon  whictf  the 
declaration  is  framed,  he  cannot, 
on  demurrer,  take  advantage  of  a 
variance  in  an  immaterial  part  be- 
tween die  deed  as  stated  in  the 
declaration  and  asset  out  on  over. 
Ross,  Administrator  de  horns  nonj 
v. Parker,  H.  S&4  G.  4  S5d 

7.  Covenant  by  the  reversioner  against 
the  assignee  of  the  grantee.    De- 

*  claratjon  stated  that  A.  and  B*  did 
-    .  grant  licence  for  a  term  of  years  to 

•  C.  to  continue  a  channel  open 
through  the  bank  of  a  navigation, 
in  order  that  the  waste  water  might 
pass  through  the  channel  to  the 
miUs  of  C,  the  latter  paying  a  cer- 

<  tain  annual  sum  therein  mentioned* 
Breach,  nonpayment  of  that  an- 
nual sum.  Semble,  That  upon  die 
facts  of  die  declaration  A.  and  B. 
must  be  considered  as  having  the 
sole  ownership  of  the  navigation, 
and  the  sole  power  of  granting  this 

'     privilege;  and,  in  that  case,  that 

wthe   deed  would   operate  as  the 

grant  of  air  interest  m  an  beredita- 

ment,imd  that  the  assignee  of  the 

grantee^ouldbelfcbletoanaction 

*  by  the  reversioner  within  the  sta- 
tute 32  We*.  8.  By  the  deed  -pro- 
duced in  evidence,  rf.  and  B.  were 
described  as  >persons  having  the 


greatest  proportion  or  share,  in 
the  profits  of  the  navigation :  Held, 
by  this  'deed  it  appeared,  that  the 
grantor  had  not  the  power  of 
granting  the  privilege  of  which  the 
de6d,  as  set  out  in  the  declaration 
purported  to  be  a  grant,  and,  there- 
fore, that  there  was  a  variance. 

Held,  obo,  that  the  deed  shewed 
that  the  assignee  of  the  grantee 
was  not  bound  by  the  roventfnts, 
inasmuch  as  it  appeared  that  the 
grantors  had  not  any  legal  or  equi- 
table estate  in  a  real  hereditament. 
Earl  of  Portmore  v.  Bunn,  £. 
4  6.4.  Page*694 

VERDICT.,  : 
See  Pleading,  15.    PaACTjeu,  7. 

VENDOR  AND  VENDER 

1.  The  buyer  of  a  parcel  of  wheat, 
by  sample,  has  a  right  to  inspect 
the  whole  in  bulk,  at  any  proper 
and  convenient  time ;  and  if  the 
seller  refuses  to  shew  it,  theWiyer 
may  rescind  the  contract,  'Uory- 
m*r  v.  Smith,  M.  $  G.  4.  1 

2.  Where  the  defendant  bought  of 
the  plaintiffs  a  quantity  of  tobacco, 
upon  a  contract  to  pay  one*fifth  of 
the  price  at  a  day  specified,  tand 
that  the  seller  should  look  to  his 
agent  abroad,  to  whom' the  tobacco 
was  consigned,  for  the  remainder ; 
the  tobacco  having  been  sold -by 
the  consignee  at  a  'considerable 
loss,  the  buyer  was  hdld  liable  for 
the  difference  between  'tbe -pro- 
ceeds and  the  fonr-tifths  of  the 
price  stated  in  the  contract,  which 
remained  unpaid.  Nofmbrtv.  Hey- 
man,M.VG,i.  v"    7 

3.  The  traveller  of  A.  aiM  <<**  in 
London  ^having J  called  trpm^B.  in 
the  ?countryfoT  ottteVs,  &ftive  an 

'  absolute  order  for  a  qHiarttftJr  0f 
cream  of  tartar,  and  bffewHtftake 
a  quantity,  oifiac  tfyeiit'ir  certain 

price ; 


VENDOR  AND  TONDEE. 
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iA  m  *ae  km,  but  that  he  Jwould; 

iwofte  to  his  priacipaW  and  if  B. 

:.   did  not  heat  from  them,  in  one  or 

.»  €mo  daya,  he  might  consider  that 

.,.•  hfe  offer  was  accepted.    A.  and" 

.<    CfeineceB  wtote  to  A  but  sent  all. 

like goodtj  Held, that.tfci*  waaoot 

:    a  joint. order,  for  them  all,  aa  aa  to 

...  sna^the  acceptance  of  th&ofeam 

of  tartar  the  acceptance  of  thei 

lac  dye  alfQ,  within  £9  Car.  2.  c.  S. 

1. 17.    Price  and  Others  v.  Lea,  H. 

9**6*4.  Page  156 

4*  A.  delivered  a  quaB&y  of  iron  to 

a  carrier,  to  be  conveyed  by  the 

latter  to  2£>:the  vendee  in  the 

«joantm  The  carrier  having  reach- 

ed  #♦  a,  premises,  landed  a  part  of 
the  iron  on  his  wharf,  and  then 
finding  that  J9.  had  stopped  pay- 
ment, reloaded  the  same  on  board 
his  barge,  and  took  the  whole  of 
the  iron  to  bis  own  premises:  Heidi 
that  there  was  no  delivery  of  any 
'  part  of  the  iron  so  as  to  divest  the 
consignor  of  his  right  to  atop  in 
transitu;  the  special  property  re- 
maining in  the  carrier  until  the 
freight  for  the  whole  cargo  was 
either  tendered  or  paid,  or  until 
he  had  done  some  act  shewing 
that  he  assented  to  part  with  the 
possession  of  the  goods  without 
receiving  his  freight.  Crawshay 
and  Other*  v.Eades,  H.S  &4  G.4. 

181 

5.  An  executory  agreement  to  trans- 
fer a  share  of  a  vessel  is  void  by 
the  34  G.  8.  c  68.  s.  14.,  anless 
it  contains  a  recital  of  the  certi 
ficate  of  registry.  BiddeU  v.  Leeder 
and  Pulham,  H.  3  &l  i  G.  *.    317 

6.  By  a  contract  of  sale,  the  property 
sold  was  to  be  paid  for  by  ready 
money.  The  vendee  induced  the 
servant  of  the  vendor  to  deliver  it 
for  a  check  upon  a  banker,  by  re- 
presenting it  to  be  as  good  as 
money ;  m  fact  he  had  overdrawn 
his  account  for*  many  months,  and 


nOrintbe 


noaaTpttteeuriieekwwim^ 
■  •  payment  jnasoJreAMaL; 

^chaaedy  tkBtyended.garo*warau>t 

..i>fi^ttvhe^Jto  >a:oced&^  under 

..  which  vM\gm*n*.wn  immediately 

eriiereftl  append  execatma  issaed, 

end  the  property  1n\ftiosriea  seised 

bythcibmMffrf  a,  liberty..  While 

it  was  m  his  custody,  toe  original 

owaear.  reeoaed  .it?  4feld»  m .  an 

action  biougfrtagnihtr  the  latter 

by  the  baimf  «f  the.  liberty  SorAhe 

rescaa,  that  the.  i^estioa. whether 

.    the  contract  *f safecwaseo vitiated 

.  by  fraud  as  to  ^aevcpt  |ke*pro- 

perty  in  die  good»  qpaasieg  Jouthe 

vendee,  depended  apon  aqueation 

of  fact,  which  ought  to  haVe  been 

submitted  to  the  jary,  vis*  whedier 

the' vendee  had  obtained  possession 

of  the  goods  with  a  preconceived 

design  aot  t*  pay  for  tbeaL.  Marl 

of  Brutal*,  ffibmorei  JL  44. 4. 
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WARRANT. 

Where  a  warrant  was  directed  .**  to 
A.  B.  to  the  constables  of  W^  and 
to  all  other  his  majesty's  officers :" 
Held,  that  the  constables  of  W. 
(their  names  not  being  inserted  in 
the  warrant)  could  not  execute  it 
out  of  that  district.  The  King  v. 
Weir  and  Others,  H.  3  &  4  G.  4. 


WAY. 

1*  A  plea  of  a  right  of  way  stated  a 
surrender  to  defendant  of  a  copy- 
hold, with  all  ways  then  used  by 
the  tenants  and  occupiers  there- 
of; that  defendant  was  admitted, 
and  continued  seised,  and  being  so 
seised,  and  having  occasion  to  use 
the  way,  committed  the  trespass. 
New  assignment,  that  defendant 
used  the  way  for  other  purposes, 
&c:  Held,  that  the  defendant 
being  landlord,  had  a  right,  while 

the 


WAY. 


TOUT  OF  EflfiGE/    ©1 


tfe  copyhold  win  iri  thebtonpteion 
-r  of  the  tenant,' to»ose  the -way  to 
remove  4a  ohaBtuBtioniiandthat 
•  the.  words  o£  the  pie*,  wese  suffi- 
ciently iamo  ta  comprehend  all*  the 
purpose*  far  whack  a.persofe  eased ' 
nsigttlawfnllyjuaeshqwayv  Proud 
.    w.  HtButMiSti.  4v      ..'  Itage  8 
2*  A  private*  act  ef  parKaamnt  for 

*  inclosing   the.  waste   lands  •  of  a, 

*  manor*  reserved  to  die  lord  aad-his 
aligns  ail  Hunes*.  fee.'   together 

< '  with  aH  convenient  and  necessary 
" .  iwajw,  -fee*  then  already  made,  or 

*  .thereafter  so  be  made,  and  nberty 
'  «f  leyiae;  waggon-ways,  flee,  at  his 

-•    aad  thieor  free  will  and  pleasure, 

i'   and  to  do  all  such  other  works, 

r    acts*,  and  things  as  might  bene- 

\    cessary  or  convenient  for  the  full 

'     and  complete  enjoyment  thereof, 

\     ia  as  fuH,  ample,  and  beneficial  a 

<  .  manner  as  if  that  act  had  not  been 

_-   made.  An.acdon  of  trespass  hating 

4    been  brought   against  the  lord's 

assignee  for  laying  a  waggon-way 

over  one  of  the  allotments  in  an 

improper  direction  and  manner: 

r'    it  was  held,  that  the  real  question 

;   ;to  be  decided  by  the  jury  was, 


whether  the  waggra-way  Jmdbeen 
laid  msueb  a  dieectrca  aa  a  person 
of  reasonable  skill  would  hate'se- 
-  beted  ;  and  .whether  the  .mode 
adopted,  was.  each  aa  a  pendent 

Eersou  would  have  adopted  if1  he 
ad  been  making  the  noadove*  his. 
own  wad,  aad  net  ovec  {he  land 
of  another.  Abtox  vw  Fenton  mnd 
An<*Birf£L$&*{}4*.    Page  195 

Sec  Bankrupt,  9.  Caves,,  5,  6. 
EvinawfelS*  16-.  Variance*  j*. 

WHIT*    ;,  :     i 

Before  a  writ  is  returnable,  ft  may 
be  altered  as  to  the  return  day 
without  being  re-stamped,  provided 
the  last  appointed  return  day  be 
not  beyond  the  time  at  which- the 
writ  might  at  first  have  been  made 
returnable.  Durden  and  Another 
v.  Hammond,  M.  3  G*  4.         Ill 

WRIT  OF  ERROR. 
See  PaAcnciy  25. 
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